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PUBLISHER’S INTRODUCTION 
TO THE 2023 EDITION OF 
NEW YORK PATTERN JURY INSTRUCTIONS—CIVIL 


New York Pattern Jury Instructions—Civil is used by judges 
throughout New York State to instruct juries in all kinds of civil cases. 
Practicing lawyers use it to develop strategies at all stages of a case, 
from discovery to settlement negotiations through jury trial. Its model 
charges and detailed commentaries set forth not only how juries are 
instructed, but the basis for each instruction in New York statutory and 
case law. 


The Pattern Jury Instructions Committee of the Association of Jus- 
tices of the Supreme Court of New York State welcomes input from the 
bench and bar, and encourages lawyers and judges to comment on these 
volumes. Suggestions may be sent directly to the New York Pattern 
Jury Instructions editor at Thomson Reuters at NY-PJI- 
Feedback@thomsonreuters.com and they will be shared with the com- 
mittee for its consideration. 


Changes and updates appearing in the 2023 Edition of New York 
Pattern Jury Instructions—Civil include: 


@ A new charge with commentary has been added to cover 
Substitution of Additional/Alternate Juror for Deliberating Juror 
and revisions to existing charge covering Alternate/Additional 
Jurors. See PJI 1:31 & 1:32 


e Revised charge covering Damages—Personal Injury—Collateral 
Sources—Itemized Verdict. See PJI 2:301. 


e Revised charges and commentary on “substantial factor” in 
Liability/Fault. These charges cover Comparative Fault, Pos- 
sessor’s Liability for Condition or Use of Premises—Standard of 
Care, Liability for Condition or Use of Land—Possessor’s Li- 
ability—Unsafe Condition—Foreign Substances—Slip and Fall 
Cases, Comparative Fault—Apportionment of Fault Between 
Defendants, Products Liability—Negligent Design, Liability for 
the Conduct of Another—Owner of Vehicle, for Acts of Opera- 
tor—Contributory Fault Not Imputed, Liability for the Conduct 
of Another—Owner of Stolen Vehicle—Keys Left in Ignition, and 
charges within Liability for Condition or Use of Land—To 
Persons Outside the Land—Possessor’s Liability to Persons on 
Sidewalk—Snow and Ice. See PJIs 2:36, 2:90, 2:91, 2:111A.1, 
2:111A°3, 2:126, 2:250, 2:251, and 2:275. 


e Revised charge and commentary on Proximate Cause—In Gen- 
eral, See PJI 2:70. 

e Revised charges and commentary within Strict Products 
Liability. See PJI 2:120, 2:120.1, and 2:120.2. 


e New charge and commentary within Malpractice—Physician, 
See PJI 2:150 & 2:150.1. 


PUBLISHER’S INTRODUCTION 


e Substantially revised charge and commentary covering Employ- 
ment Discrimination—Hostile Work Environment—Claims 
Under the New York State Human Rights Law and Employment 
Discrimination—Quid Pro Quo—Claims Under the New York 
State Human Rights Law. See PJI 9:5, 9:5.2, 9:6, and 9:6.2. 

e Many other updates to charges, commentary, special verdict 
forms, and additions of new case cites throughout the 
publication. 

THE PUBLISHER 
December 2022 


FOREWORD TO THIRD EDITION 


The jury is an ancient institution that, across the nation, is today 
the focus of attention. All aspects of the jury system are being 
scrutinized, from summoning methods to selection procedures to—the 
subject at hand—instructions. The goal in each instance is to make jury 
service meaningful for individual jurors and to ensure that the jury 
system continues to render substantial justice for the community. This 
third Edition of Volume One of the New York Pattern Jury Instruc- 
tions—Civil well serves these vital goals. 


The value of this volume to the bench, bar and public cannot be 
overstated. With more than two thousand pages of carefully researched 
charges and commentary, the Third Edition provides a comprehensive 
yet comprehensible guide to the general principles governing civil trials 
and the law in negligence actions. Readers comparing the Third Edition 
and the Second will note how extensive its revisions are: many charges 
have been modified; some deleted; some (such as the municipal liability 
section) have been completely rewritten; some (such as the continuous 
treatment section) are totally new. 


We are grateful to the hardworking committee of judges which has 
labored over the past six years to produce this important work: David 
O. Boehm, Lawrence J. Bracken, M. Dolores Denman, Martin Evans, 
Helen E. Freedman, Ira Gammerman, Harold J. Hughes, Bentley Kas- 
sal, Howard A. Levine, Thomas E. Mercure, Martin B. Stecher and 
Joseph P. Sullivan, and to the especially dedicated chair, Leon D. Lazer. 
Each page of this volume is testament to their commitment to scholar- 
ship, public service and the law. 


Finally, for the committee and for all of us who reap the benefit of 
their effort, heartfelt thanks to Reporters Patrick M. Connors (Volume 
One Reporter) and Eileen R. Kaufman (Volume Two Reporter). 


Ne 


JUDITH S. Kaye 
Chief Judge of the 
State of New York 
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FOREWORD TO SECOND EDITION 


Since initial publication eight years ago, and the supplements 
published since 1966, volume one of the New York Pattern Jury Instruc- 
tions—Civil has provided immeasurable benet to both court and counsel 
in framing clear and precise instructions necessary to guide trial judges 
in instructing juries so that the applicable rules are intelligible to them. 
This revision of that volume, reflecting recent developments as well as 
other changes making for even clearer and more precise instructions, 
demonstrates anew the thorough research and careful draftsmanship 
which hallmarked the original volume. 


The committee, under the excellent leadership of former Justice 
Bernard Meyer, has performed its task pre-eminently. Judges Meyer, 
Feiden, Hawkins, Henry, Leff, Martuscello, Terry and Witmer, and Dean 
Thornton and Professor Farrell, have provided both bench and bar an 
invaluable tool with which to perform an integral part of their function. 
The revised volume is a professional work of high craftsmanship. For 
this, and its inestimable value to the People of the State, the Judicial 
Conference, the Administrative Board, and the judges of the State 
express their appreciation and gratitude. 


CHARLES D. BREITEL 
Chief Judge of the 
State of New York 
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FOREWORD TO FIRST EDITION 


The preparation of these materials and the making of this useful 
book is another illustration of the paradoxical truth: to get an unpaid 
public benet job done well and quickly, pick a man already busy with 
other tasks. Chairman Justice Meyer and his four committee members 
were and are, in their regular judicial work, among the most active and 
productive of that heavily burdened body of men: the Supreme Court of 
the State of New York. Yet, like Browning’s busy man who longs for 
leisure but once at leisure “straightway he wants to be busy,” each of 
them took on this extra task enthusiastically and intensively. The care- 
ful and tireless efficiency and thoroughness with which they ac- 
complished it is proven by every line of the Instructions. Into it they put 
their learning, their experience, their devotion and their meagre and 
valuable leisure time. Let us all be thankful that we can call to special 
service such people as Justices Meyer, Henry, Lawless, Martuscello and 
Witmer and their able and learned Reporter, Professor Peter W. 


Thornton. 
GZ Tlouach,' S : Cun? 


CHARLES S. DESMOND 
Chief Judge of the 
State of New York 
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PREFACE TO THIRD EDITION 


This Third Edition of Volume 1 of New York Pattern Jury Instruc- 
tions—Civil represents the culmination of six years of work by the Pat- 
tern Jury Instructions Committee of the Association of Justices of the 
Supreme Court of New York State. 


In preparing the Third Edition, the Committee has examined each 
charge and comment in the Second Edition and has made significant 
additions, deletions, revisions and other changes. The Committee has 
also made a serious effort to make the charges more comprehensible to 
jurors without affecting the correctness of the legal principles involved 
in the charges. The new edition is gender neutral. 


At the outset of the Third Edition project, the Committee decided 
that as its work went forward the revisions and changes made would be 
inserted into the annual supplements each year until completion of the 
project. Consequently, the number of pages in the Volume 1 supplement 
ultimately exceeded the number of pages in the hardbound volume 
published as the Second Edition. Publication of The Third Edition now 
eliminates the user’s problem of coordinating the hardbound Volume 1 
with the annual supplement. 


The enormity of the changes in statutory and case law since publi- 
cation of the Second Edition of Volume 1 in 1974 has created the need 
to expand what was once a single Volume 1 into two volumes designated 
Volumes 1A and 1B. There was considerable reluctance on the part of 
the Committee to expand Volume 1 into two volumes, but there was no 
practical and convenient method of publishing the approximately 1650 
pages of the Third Edition within a single cover. However, the policy of 
issuing a separate supplement each year to be used with the original 
volume will now be terminated with the Third Edition. 


The format and section numbers contained in the Second Edition 
have been retained in the Third Edition because references to charges 
by PJI section number, both in the courtroom and in law offices, are 
now part of the legal culture of the State and changes in those numbers 
undoubtedly would cause confusion. Nevertheless, changes in case and 
statutory law and the need for special verdicts have mandated the addi- 
tion of new charges, some new charge numbers, and extensive revision 
of some of the charges bearing the old numbers. 


Creation of the new edition was accomplished by assigning to each 
member of the Committee a number of charges and comments to be 
revised. Thus, the original draft of each charge and comment was the 
product of the work of a member of the Committee. The original draft 
was then put to at least two—and often more than two—readings before 
the entire Committee. The end product is the work of the judges on the 
Committee, with significant assistance from the Reporters. 


During the six years of work on the Third Edition, the Committee 
also issued annual Supplements to Volumes 1 and 2. To accomplish this, 
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PREFACE TO THIRD EDITION 


the Committee conducted two day meetings for most of the months of 
each year and a full week meeting during the summer of each year. Two 
summer meetings were held at the offices of the Appellate Division, 
Third Department in Albany, one at Justice Denman’s chambers in Buf- 
falo, one at the offices of the Fourth Department in Rochester and two 
at the Touro Law Center in Huntington, New York. The Committee ap- 
preciates the assistance of the Appellate Divisions and Touro Law 
Center in providing their facilities. 


The Committee members who took part in this project were Justices 
David O. Boehm, Lawrence J. Bracken, M. Dolores Denman, Martin Ev- 
ans, Helen E. Freedman, Ira Gammerman, Harold J. Hughes, Bentley 
Kassal, Howard Levine, Thomas E. Mercure, Martin B. Stecher, Joseph 
P. Sullivan, and the chair, Leon D. Lazer. 


The Committee is highly indebted to its reporters: Professors Pat- 
rick M. Connors and Eileen Kaufman. Professor Connors was the over- 
all manager of the project and provided invaluable substantive and 
editorial assistance. Professor Kaufman, the Reporter for Volume 2, also 
provided important substantive and editorial assistance in the project. 
Reporter Emeritus, Professor Alan D. Scheinkman, continued working 
with the Committee and provided original draft sections as well as 
important advisory assistance. 


A word is necessary concerning the personnel of the Committee, 
which has undergone significant changes since the publication of the 
Second Edition. In 1978, Justice Leon D. Lazer, subsequently appointed 
Associate Justice of the Appellate Division, Second Department, and 
Justice Frederick B. Bryant, joined the Committee. The following year, 
Justice Bernard S. Meyer, Chair of the Committee since its inception, 
resigned from the Committee incident to his appointment to the Court 
of Appeals. Justice Lazer was appointed as Chair and four new members 
were added to the Committee: Justices Lawrence J. Bracken, Harold J. 
Hughes, Bentley Kassal, and Richard D. Simons. In 1980, Justice Mur- 
ray T. Feiden, a member of the Committee since 1970, retired from the 
Committee. In January, 1983, Justice Simons resigned from the Com- 
mittee incident to his appointment to the Court of Appeals and Justice 
David O. Boehm was appointed in his place. In 1986, Justice Martin 
Evans was appointed to the Committee. In 1987, Justice James T. Leff, 
a member of the Committee since 1971, retired from the Committee. In 
1988, Justice Bryant and Justice G. Robert Witmer, the last active 
founding member, retired from the Committee. That year, three new 
members were appointed: Justices Howard A. Levine, Thomas J. 
Lowery, Jr., and Martin B. Stecher. Following the untimely death of 
Justice Lowery in 1991, Justice M. Dolores Denman, Presiding Justice 
of the Appellate Division, Fourth Department, became a member of the 
Committee. In 1992, Justices Thomas E. Mercure and Ira Gammerman 
were appointed to the Committee. In 1993, Justice Levine resigned from 
the Committee incident to his appointment to the New York Court of 
Appeals. In 1994, Justice Kassal retired from the Committee and Justice 
Helen E. Freedman was appointed. In 1995, Justice Joseph P. Sullivan 
was appointed to the Committee. In 1997, Justice Stecher retired from 
the Committee and Justices Stephen G. Crane and Jerome C. Gorski 
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were appointed. Upon Justice Crane’s resignation from the Committee 
in 1999, Justice Robert G. Hurlbutt was appointed to the Committee. 
Following the untimely death of Justice Denman in 2000, Justice Eliza- 
beth W. Pine was appointed to the Committee. In 2001, Justices Robert 
J. Lunn and Alan D. Oshrin were appointed to the Committee. In 2003, 
Justice Oshrin died after a short illness and Justice Hughes retired af- 
ter 24 years of service to the Committee. Justice David Demarest was 
appointed the same year. In 2004, Justice Boehm retired after 20 years 
of service to the Committee and Justices Patrick H. NeMoyer and 
Leonard B. Austin were appointed. In 2006, Justice Lunn retired after 5 
years of service and later that year Justice Mercure retired after 15 
years of service. Justices Angela M. Mazzarelli and Emily Pines were 
then appointed. In 2008, Justice Jerome C. Gorski retired after 11 years 
of service to the Committee and Justices Phillip R. Rumsey and Alan D. 
Scheinkman were appointed. In 2009, Justice Sheila Abdus-Salaam was 
appointed. Justice Lawrence J. Bracken retired in 2011 after 33 years of 
service to the Committee, and Justice Jack M. Battaglia was appointed 
the same year. Justice Martin Evans died in 2011 after a short illness. 
In 2013, Justice Abdus-Salaam retired from the Committee after having 
been appointed to the Court of Appeals. In the same year, Justice Eliza- 
beth W. Pine retired after 13 years of service. Justices John M. Curran, 
L. Priscilla Hall and Shirley Werner Kornreich were appointed to the 
Committee. Significant personnel changes occurred in 2017. Justices 
Angela M. Mazzarelli, Robert G. Hurlbutt, Joseph P. Sullivan and Ira 
Gammerman all retired from the Committee after a total of 74 years of 
combined service. New members appointed that year were Justices 
Judith J. Gische, Jeffrey K. Oing and Deborah .H. Karalunas. Justice 
Bernice Siegal was appointed to the Committee in 2018. In 2019, Justice 
L. Priscilla Hall retired from the Committee and was replaced by Justice 
William G. Ford. In 2020, Justice Oing retired from the Committee and 
was replaced with Justice Tanya R. Kennedy. Justice Scheinkman left 
the Committee in 2021 and was replaced by Justice John R. Higgitt. 


In December, 2014, having led the Committee for 37 years, Justice 
Leon D. Lazer decided to retire as Chair. He continued, however, to lend 
his enormous intellect and legal acumen as a member. The Committee 
acknowledges his invaluable contributions through his insistence on 
excellence, his example of thorough preparation and his meticulous 
legal analysis, all of which have made PJI - Civil indispensable to the 
Bench and Bar. His name will forever be linked with these volumes, 
which are his legacy. 


In January, 2015, the Committee selected Justice David Demarest 
as its next Chair. 


The 2019 Edition of these volumes were designated the Hon. Leon 
D. Lazer Memorial Edition as we lost our longtime Chair in January of 
2018. Justice Lazer remained a member of the Committee right up until 
his death in his 96th year. Having joined the Committee in 1978, he 
became its Chair the following year and continued in that position until 
he decided to step down in 2014. PJI was Justice Lazer’s passion—he 
fathered its development over the years as it grew into the premier 
treatise that it is today. His contributions cannot be fully expressed 
here, but suffice it to say that he lives on in these pages and his work 
will continue to guide the Bench and Bar of New York State for 
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generations. 


Professor Richard T. Farrell of Brooklyn Law School served as 
Reporter to the Committee from 1974 to 1983 and remained an active 
advisor to the Committee for several years. Professor Alan D. Scheink- 
man of Pace University School of Law served as Reporter to the Com- 
mittee from 1984 to 1997. In 1988, Professor Eileen R. Kaufman of 
Touro College, Jacob D. Fuchsberg Law Center, was appointed as Vol- 
ume 2 Reporter. Professor Patrick M. Connors of Albany School of Law 
was then appointed as Volume 1 Reporter and became manager of the 
Third Edition project. In 2001, John R. Higgitt, Esq., Appellate Court 
Attorney, Appellate Division, Second Department, was appointed Associ- 
ate Reporter for Volume 1. 


In 2003, Professor Patrick M. Connors retired after 15 years of ser- 
vice to the Committee. The Committee extends its gratitude to Profes- 
sor Connors for his distinguished work that has so profoundly affected 
the quality of these volumes. Professor Connors was replaced by 
Lisabeth Harrison, former law clerk to Hon. Vito J. Titone and Hon. 
Domenick L. Gabrielli of the Court of Appeals and currently affiliated 
with Mintz & Gold LLP. After 18 years of service, Professor Eileen R. 
Kaufman retired. Volume 2 of this work is to a great degree the product 
of her dedication and scholarship, for which the Committee extends its 
gratitude. Professor Kaufman was replaced by Professor Rodger D. 
Citron of Touro College, Jacob D. Fuchsberg Law Center. Professor 
Citron retired after four years of distinguished service. In 2011, John R. 
Higgitt, Esq., Principal Court Attorney, Supreme Court, Bronx County 
(Civil Division), returned to serve the Committee as the Report for Vol-— 
ume 1, and Gennaro Savastano, Esq., Senior Appellate Court Attorney, 
Appellate Division, First Department, was appointed as Associate 
Reporter. Gennaro Savastano retired in 2012 after a year of distin- 
guished service. He was replaced by David Paul Horowitz, Esq., Adjunct 
Professor of Law at Brooklyn Law School and affiliated with Ressler & 
Ressler in New York City. Mr. Horowitz retired in 2015 after three years 
of distinguished service. In 2017, Melissa B. Ringel, Esq., Director and 
Special Master of the Pre-argument Mediation Program at the Appel- 
late Division, First Dept. was appointed as an additional Reporter. 


In November, 2017, Reporter Lisabeth (Libby) Harrison tragically 
died, much too young. Libby’s passing leaves a tremendous void, for in 
the 14 years that Libby served the Committee she proved to be an 
exceptional legal scholar and writer. She was responsible over the years 
for many new and revised charges and commentary and her mark will 
be forever on the books. Libby was more than a colleague, she was a 
friend to everyone, a mentor and a constant advocate for perfection in 
our work. With her vast knowledge and appreciation of the law, she 
challenged the judges to be better scholars. With her good humor, humil- 
ity and humanity, she challenged each committee member to be a better 
person. The Bench and Bar owe Libby a debt of gratitude for her endur- 
ing contributions to these volumes. 


Jeffrey A. Helevitz, Esq., Special Referee, Civil Part, First Judicial 
District and Jeffrey W. Gasbarro, Principal Law Clerk to the Hon. 
Francesca E. Connolly, Associate Justice, Second Department, were ap- 
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pointed Reporters in 2018. That year Reporter John R. Higgitt was ap- 
pointed by the Governor to be a Judge of the New York Court of Claims. 
In 2019, Charles P. Cercone, Principal Appellate Court Attorney for the 
Fourth Department, was appointed to a reporter position. In 2021, Rob- 
ert A. Markoff, Principal Law Clerk to the Hon. Betsy Barros, Associate 
Justice, Second Department, was appointed to a reporter position. 


This Volume also reflects efforts in past years of Professor Aaron D. 
Twersky, the late Professor David H. Schwartz and, more recently, Lee 
S. Kreindler, Esq. with reference to the Warsaw Convention. In more 
recent times, the Committee is appreciative of the work of Presiding 
Justice M. Dolores Denman and her staff for revising the Comment to 
section 2:217 to incorporate the substantial body of recent case law on 
Labor Law § 240. The Committee would like to acknowledge the work of 
Barry L. Porsch, Esq. for assembling the initial cases under Labor Law 
§ 241(6) that are the subject of the listing in the Comment to 2:216A. 


The Committee extends its gratitude to the Judges and Administra- 
tors of the Unified Court System for their continued support and 
cooperation. 


December, 2022 
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PREFACE TO SECOND EDITION 


At the suggestion of Chief Judge Desmond, the Committee on Pat- 
tern Jury Instructions of the Association of Supreme Court Justices was 
established in November 1962. Mr. Justice Samuel W. Eager, then Pres- 
ident of the Association, appointed a Committee consisting of Mr. Justice 
Bernard S. Meyer as Chairman, and Justices Aron Steuer, William B. 
Lawless, M. Henry Martuscello and G. Robert Witmer. Through the 
cooperation of the Judicial Conference, Professor Peter W. Thornton 
joined the Committee as its Reporter. In February 1963, Mr. Justice 
Steuer felt compelled by the pressure of court work to withdraw from 
the Committee, but agreed to remain as Advisor and has submitted val- 
uable comments on the Committee’s work, of all of which he received 
copies. In Mr. Justice Steuer’s place, Mr. Justice Frederic T. Henry 
became a member of the Committee. 


The Committee remained intact as a working unit from 1962-1971 
and published the original two volumes. Their work together trans- 
formed acquaintanceships of the members with one another into warm 
and lasting friendships, and the preparation of those volumes was a 
source of great satisfaction to all. 


Changes in the composition of the Committee were inevitable. 
Justice William B. Lawless, having retired from the bench and assumed 
the role of Dean of Notre Dame Law School, then returned to private 
practice. Because of the press of other duties he resigned from the Com- 
mittee in January, 1971. At about the same time, Justice Joseph F. 
Hawkins became an active member and Justice James J. Leff joined 
several months later in March, 1971. The next addition was Justice 
Murray T. Feiden in December, 1972 followed by Justices Walter L. 
Terry and William R. Roy in January, 1973. Professor Richard T. Farrell 
became the Committee’s Supplement Reporter in March, 1972. 


The first meeting of the Committee was held on December 17, 1962 
and before completion of this first volume, an additional twenty-two 
meetings, some of them four days in length, took place. The tentative 
table of contents adopted at the first meeting has been revised many, 
many times as the work progressed. To each member of the Committee 
were assigned specific charges for preparation. As each charge was pre- 
pared, it was circulated by its author to the other members of the Com- 
mittee and placed on the agenda of the next meeting for discussion. In- 
evitably discussion resulted in changes and corrections, sometimes in 
wholesale revision. No charge was adopted in exactly the form originally 
prepared; in some cases the charge went through five, six or more ver- 
sions before it received tentative final approval by the Committee. 


Upon tentative final approval, the charge was circulated to three 
separate Coordinating Committees, one of United States District 
Judges, one of County Court Judges and one of New York City Civil 
Court Judges, for comment and criticism. It was also forwarded to 
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James M. Flavin, State Reporter, whose staff checked citations for ac- 
curacy and form, and also offered constructive criticism. Corrections or 
suggestions substantial in nature were referred back to the Committee 
for review before the charge was regarded as finally approved. 


The Committee of District Judges appointed by Chief Judge 
Lumbard consisted of Judges John R. Bartels, Chairman, Dudley B. 
Bonsal and Wilfred Feinberg. To them goes credit not only for the 
Federal Annotations that appear at the end of some charges, but for the 
initial work on the charges dealing with the Federal Employers’ Li- 
ability Act and the Federal Safety Appliance Acts. The Committee of 
County Judges consisted of Judges John R. Schwartz, Liston F. Coon, 
Louis M. Greenblott, Ellsworth M. Lawrence and George B. Parsons. 


The Committee of Civil Court Judges appointed by Mr. Justice Wil- 
liam Groat, Administrative Judge of the Civil Court, consisted of Judges 
Sidney Asch, Vincent Damiani, Daniel Fitzpatrick and Maurice Wahl, 
and Chief Law Assistant Aaron Weiss. In addition to their review work, 
the Civil Court Committee was responsible for the initial preparation of 
the Landlord and Tenant Charges. 


A fourth Coordinating Committee, that of Surrogates, consisting of 
Judges Joseph A. Cox, Surrogate of New York County, John D. Bennett, 
Surrogate of Nassau County, Christopher C. McGrath, Surrogate of 
Bronx County, Pierson R. Hildreth, Surrogate of Suffolk County, Edward 
S. Silver, Surrogate of Kings County, and Gerald Saperstein, Surrogate 
of Cayuga County, reviewed and approved the Will Contest charges | 
which appear in Volume 2, the initial drafts having been prepared by 
Professor Patrick J. Rohan of St. John’s University School of Law. 


The final responsibility for all of the material appearing in this 
work is that of the Committee. Its members nevertheless acknowledge 
their dependence upon a great many others, in addition to those referred 
to above, for assistance in many different ways. Initial preparation of 
the material on Public Authorities appearing in the Introductory State- 
ment to the Municipal Liability section was by Mr. Justice Charles 
Lambiase, for many years prior to his election to the Supreme Court a 
Judge of the Court of Claims. The charge on malpractice by architects 
was reviewed by Judge Bernard Tomson of Nassau County District 
Court, an author of note in that field. For help in compiling material on 
work expectancy, the Committee expresses appreciation to Jack Karger, 
Senior Economist for the New York State Department of Labor. For as- 
sistance in unraveling the mysteries of present value in relation to 
damages, the Committee is indebted to Woodward & Fondiller, Inc., 420 
Madison Avenue, New York, N.Y., Consulting Actuaries, and to its pres- 
ident, A. William Larson, Esq. The publisher’s staff added unofficial 
citations, assisted with references to encyclopedias and texts and pre- 
pared the index and tables of cases and of statutes. 


Research assistance to members of the Committee was sought 
through local bar associations and law schools. The Committee 
acknowledges its gratitude in this connection to Thomas Burke of the 
Georgetown University Law Center, Mrs. Elizabeth R. Clark, Esq., of 
Brooklyn, James J. Delaney, Esq., of Jackson Heights, John L. Doran, 
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Esq., of Baldwin, Ronald L. Fancher, Esq., of Buffalo, John M. Farrell, 
Jr., Esq., of Manhasset, David E. Flierl, Esq., of Buffalo, Victor T. Fuzak, 
Esq., of Buffalo, Abram R. Harpending, Esq., of Rochester, Eugene M. 
Harrington, Esq., of Long Beach, Salvatore Martorella, Esq., of 
Huntington, John B. McCrory, Esq., of Rochester, Stephen Seidner, 
Esq., of Brooklyn, Andrew J. Simons, Esq., of Brooklyn, Girard M. 
Ursitti, Esq., of Bualo, and Mitchell T. Williams, Esq., of Rochester. 


Preparation of a work such as this involves a great deal of planning 
and organizing. The assistance of Thomas F. McCoy, State Administra- 
tor in the planning, and of Alfred A. Delaney, Administrative Officer of 
the Judicial Conference in the detail of preparing for the Committee’s 
meetings is gratefully acknowledged. The laborious work of putting the 
tentatively approved material into mimeographed form for circulation 
fell to the Chairman’s secretary, Mrs. Caroline Gunning, and Personal 
Officer, Leonard Bivona. Their contribution to keeping the work of the 
Committee progressing smoothly cannot be overemphasized. 


The augmented Committee and reporters accepted appointments to 
assist in the continuing work of keeping the two volumes of PJI—Civil 
up to date through pocket parts, and to add new charges which were 
not originally contemplated. Four supplements were produced. As the 
Supplement to Volume 1 increased in size, and the original edition was 
almost exhausted, it was decided to revise Volume 1 so that the addi- 
tions, corrections, and updatings could be integrated, and so that major 
changes in approach and format could be made in certain areas. 
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PREFACE TO SECOND EDITION OF VOLUME 2 


The Second Edition of Volume 2 of New York Pattern Jury Instruc- 
tions—Civil represents the culmination of six years of work by the Pat- 
tern Jury Instructions Committee. 


Preparation of the Second Edition required the examination of each 
charge and comment in the First Edition, which had been kept current 
by the issuance of annual supplements. Nevertheless, the Second Edi- 
tion contains significant additions, deletions, revisions, and other 
changes. Particular attention has been paid to comprehensibility for 
jurors with the correctness of the legal principles stated foremost in 
each charge. The Second Edition is gender neutral. 


A separate Volume designated “Index and Table of Cases” incorporat- 
ing the indexes and tables from both Volume 1 and 2 will now provide a 
more convenient means of finding the appropriate pages and sections 
for research purposes. 


The format and section numbers contained in the First Edition have 
been retained, where possible, in the Second Edition because references 
to charges by PJI section numbers have now become part of the 
courtroom and law offices culture of the State. 


During the six years of work on the Second Edition, the Committee 
also issued annual Supplements to Volume 2. To accomplish this, the 
Committee conducted two-day meetings for most of the months of each 
year and a full week meeting during the summer of each year. Two 
summer meetings were held at the offices of the Appellate Division, 
Third Department in Albany, one at Justice Denman’s chambers in Buf- 
falo, another at SUNY Buffalo Law School, one at the offices of the 
Fourth Department in Rochester, and two at the Touro Law Center in 
Huntington, New York. The Committee appreciates the assistance of 
the Appellate Divisions, Touro Law Center, and SUNY Buffalo Law 
School in providing their facilities. 


In addition to substantially revising the Charges and Comments in 
the First Edition, the Committee also added many new chapters in the 
Second Edition, including, for example, PJI 8:1, dealing with proceed- 
ings for the appointment of a guardian; PJI 6:1 to 6:21, representing a 
completely revised and reorganized set of charges and comments deal- 
ing with landlord/tenant law; PJI 9:1 to PJI 9:4, consisting of a new set 
of charges and comments dealing with employment discrimination law; 
and PJI 10:1 to PJI 10:6, representing a new set of charges and com- 
ments dealing with the navigation law. 


The Committee members who took part in this project were Justices 
David O. Boehm, Lawrence J. Bracken, M. Dolores Denman, Martin Ev- 
ans, Helen E. Freedman, Ira Gammerman, Jerome C. Gorski, Harold J. 
Hughes, Robert G. Hurlbutt, Robert J. Lunn, Thomas E. Mercure, Alan 
D. Oshrin, Elizabeth W. Pine, Joseph P. Sullivan, and the chair, Leon D. 
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Lazer. 


The Committee extends its gratitude to Joan Magoolaghan, Esq. for 
her important assistance in preparing new charges and comments in 
the landlord/tenant chapter. The Committee also thanks Brenda Colbert 
for her research assistance, while she was a student at Touro Law 
School, particularly with respect to the Navigation Law section. This 
volume also reflects efforts in past years of Andrew J. Simons, now As- 
sociate Academic Dean at St. John’s Law School. 


The Committee is highly appreciative of the work of its Volume 2 
reporter, Eileen R. Kaufman. For six years, she researched, prepared, 
revised, resubmitted, and finalized hundreds of drafts involving every 
charge and section in the Second Edition. This labor of six years 
palpably consumed much of her time and, likely, much of her patience 
with the Committee members. It is plain to the Committee that without 
Eileen R. Kaufman’s wisdom, scholarship, and devotion over the years, 
this Edition would never have come to life. And all we can do is extend 
our profound gratitude. 


Finally, the Committee extends its gratitude to former Chief Judge 
Judith S. Kaye and Chief Judge Jonathan Lippman for their generous 
support and cooperation. 
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New York Pattern Jury Instructions Civil, the “PJI,” is designed to 
assist judges in preparing their jury charges and counsel in preparing 
their requests to charge. Over time, it has also proved to be a valuable 
research resource for both bench and bar. The PJI is the product of the 
Pattern Jury Instructions Committee of the Association of Justices of 
the Supreme Court of the State of New York. The charges and com- 
ments are not the official expression of the Unified Court System. They 
are intended as guides. While these volumes have been described as an 
“authoritative” work, Celle v Filipino Reporter Enterprises Inc., 209 
F3d 163 (2d Cir 2000), see Wild v Catholic Health System, 21 NY3d 
951, 969 NYS2d 846, 991 NE2d 704 (2013), trial judges are not required 
to use the charges. Trial judges are free to adopt, modify, or reject the 
charges, so long as they adequately convey the sum and substance of 
the applicable law, Jackson v Sullivan, 232 AD2d 954, 648 NYS2d 808 
(3d Dept 1996); Phillips v United Artists Communications, Inc., 201 
AD2d 634, 607 NYS2d 976 (2d Dept 1994), see Vivyan v Ilion Central 
School Dist., 94 AD3d 1432, 942 NYS2d 298 (4th Dept 2012). While the 
charges are the result of careful study and analysis by the Committee, 
their use by a trial judge remains subject to objection by trial counsel or 
reversal on appeal, as is true of any other determination made by the 
court during trial. 


Most of the pattern charges state general principles, some of which 
may be irrelevant to the facts of a particular case and which, in some 
cases, should not be stated to the jury, see Spadaccini v Dolan, 63 AD2d 
110, 407 NYS2d 840 (1st Dept 1978). Each case has unique facts, and 
the interrelationship of the law and the evidence admitted at trial will 
determine whether and, if so, to what extent, a charge should be modi- 
fied, or even rejected, see Spensieri v Lasky, 94 NY2d 231, 701 NYS2d 
689, 723 NE2d 544 (1999). The charge must be carefully crafted and 
tailored to the claims, defenses, and evidence in each case, see 
Altamirano v Door Automation Corp., 76 AD3d 401, 907 NYS2d 164 (1st 
Dept 2010). “The trial court’s instructions ‘should state the law as ap- 
plicable to the particular facts in issue in the case at bar, which the ev- 
idence in the case tends to prove; mere abstract propositions of law ap- 
plicable to any case, or mere statements of law in general terms, even 
though correct, should not be given unless they are made applicable to 
the issues in the case at bar,’ ” Green v Downs, 27 NY2d 205, 316 NYS2d 
221, 265 NE2d 68 (1970). The pattern charges are not intended for use 
as a rote mechanism for stating abstract legal principles to jurors. The 
Committee does not make or set the law. Its role is to report the control- 
ling law and craft pattern charges based upon that law. Thus, the Com- 
mittee does not predict how the Court of Appeals will resolve unsettled 
issues, or purport to resolve splits among the Departments of the Appel- 
late Division. 


The charge will be more comprehensible to the jury, and the jury’s 
use of the charge is facilitated, when the pattern charge is adapted to 


XXXIX 


How to Usst THESE VOLUMES 


the facts of the particular case by counsel in stating requests, and by 
the trial judge in preparing the charge. This task is the obligation of 
both judge and counsel, see Green v Downs, 27 NY2d 205, 316 NYS2d 
221, 265 NE2d 68 (1970). 


The Committee is mindful of the need to craft charges in a manner 
that is comprehensible to jurors, and strives to use language that jurors 
will understand, see Tiersma, Communicating with Juries: How to Draft 
More Understandable Jury Instructions (National Center for State 
Courts 2007) (originally published in 10 Scribes J. Legal Writing 1 
[2005—2006]); O’Connor, Juries: They May Be Broken but We Can Fix 
Them, 44 Fed. Law. 20, 24 (June 1997); Elwork, Sales & Alumni, Mak- 
ing Jury Instructions Understandable (Michie 1982). This presents a 
continuing challenge. The Committee attempts, where possible, to 
provide direct and unambiguous statements in everyday language. 
Notwithstanding this goal, it is the legal correctness of the charge that 
is paramount. The Committee is loathe to deviate from the specific 
language expressed in the statute or by the court upon which the charge 
is based. There are instances when such language has not been modi- 
fied in pursuit of comprehensibility to remain true to the principles 
expressed by the statute or court. 


Use of the pattern charges, and their modification, where required, 
is facilitated by understanding the organization of the PJI, including its 
arrangement, format, and content. It is customary for trial counsel to 
use the section numbers in the PJI and title that identify each charge 
when making requests to charge to the court, for example “PJI 3:9. 
Intentional Torts—Interference With Person Or Property—Trespass To 
Chattels,” and trial judges use the same shorthand. 


The PJI begins with a discussion of General Principles, followed by 
ten divisions: 
General Charges; 
Negligence Actions; 
Torts Other than Negligence; 
Contracts; 
Divorce; 
Landlord and Tenant; 
Will Contests; 
Mental Hygiene Law; 
j Employment Discrimination; and 
10. Navigation Law. 


ROSCOE S23 1 Sec: Fe 


Each section is formatted with the pattern charge, in boldface, fol- 
lowed by a Comment, in regular type. Frequently the black letter por- 
tion states a general principle. However, because jurors are more likely 
to grasp the meaning of a charge incorporating the facts they have 
heard in evidence, as opposed to a charge merely reciting abstract 
concepts, pattern charges suggesting illustrative facts are sometimes 
provided. It is important to remember that this second type of pattern 
charge only illustrates just one factual variation for the legal principle 
set forth in the charge. 
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Matter in the charge which is designed to be tailored to a particular 
case is set forth in the pattern charge in parentheses. Parentheses are 
used in two ways. First, parentheses, and, where necessary, double 
parentheses, may be used to highlight applicable alternatives to alert 
the judge that one or more, but not necessarily all, of the alternatives 
may be appropriate for inclusion in the charge, and the judge must 
determine what part of the matter in parentheses to use, see e.g. PJI 
2:217. Second, parentheses may be used in charges to highlight illustra- 
tive factual material, see e.g. PJI 2:113. Brackets are used to highlight 
directions to the judge and are not part of the charge. Directions are 
printed in italicized, regular typeface, to alert the court that they are 
not to be read to the jury, see e.g. PJI 1:55. 


Statutes are quoted in some of the charges. Where certain factual 
alternatives are excluded from a charge based upon the evidence in a 
particular case, care must be taken to exclude the corresponding portion 
of the statute. 


Because change is a constant in the law, the PJI is revised and reis- 
sued annually. Nonetheless, when referencing statutes, cases, and other 
authorities included in the PJI, it is always important to ascertain 
whether the statute has been amended or repealed, or a case holding 
overruled or modified. 


From time to time new or amended charges are posted on the OCA 
website at http://www.nycourts.gov/judges/cpji/index.shtml in advance of 
their publication in the print volumes or on Westlaw. 


In some instances where the charge deals with a single fact pattern, 
other fact patterns commonly encountered are dealt with in the Com- 
ment, which may include alternative or additional charge material. 
When this occurs, the alternative or additional charge material is 
printed in boldface so that it will be readily apparent to the user, see 
e.g. PJI 2:90. 


The Comments that follow the pattern charges serve several 

functions: 

(1) Presenting the authority on which the charge is based, 
together with secondary authorities providing a broader view 
of the subject; 

(2)  Orienting the user to the relationship between the pattern 
charge and the general legal topic it relates to and to other 
related charges which may be used in the same case; 

(3) Advising the user of any assumptions made preparing the 
charge; 

(4) Highlighting when an issue is for the court and when it is for 
the jury; 

(5) Setting forth commonly encountered factual variations and 
advising how a particular factual variation requires a 
modification in the pattern charge; and 

(6) Noting important procedural considerations relating to, 
among others, statutes of limitations, pleadings, and motion 
practice. 
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Wherever possible, matter not necessary for the jury to consider has 
been omitted from the pattern charges. This furthers the goal of provid- 
ing a comprehensible instruction that states the essentials with as little 
embellishment as possible. 


On occasion charges are followed by one or more Caveats. Caveats 
are intended to caution the user and convey important information 
concerning the use or limitation of a particular charge, see e.g. PJI:1:3. 
Other uses include alerting the court to any differences between Depart- 
ments of the Appellate Division, see e.g. PJI 2:85A, or factual variations 
impacting whether or not a particular charge is to be given, see e.g. PJI 
2:82A, caveat 2. 


After selection of the jurors (see VOIR DIRE-SELECTING THE 
JURY, Methods of Selection), the judge will typically give the jury a pre- 
liminary charge instructing the jurors about general principles of law, 
and the rules governing their conduct, interaction with each other, 
contact with non-jurors during the trial, and prohibit the use of inde- 
pendent research and outside sources, including social media. 


At the conclusion of the testimony, and prior to summations, the 
court should conduct a charge conference concerning the proposed 
verdict sheets and the written requests from counsel for the court to 
instruct the jury on the law, see CPLR 4110-b. The court will then 
inform counsel of its intended charge and verdict sheet, and provide 
them with an opportunity to object to both. Preserving this process on 
the record for appellate review is important, and may include marking 
the requests to charge and proposed verdict sheets as court exhibits.” 
For additional information on requests to charge, see GENERAL 
PRINCIPLES, Introductory Statement, Requests to Charge. All ques- 
tions from the jurors, including those related to the charge, interactions 
with the jury during deliberations, and the verdict sheet as completed 
by the jury should also be marked as court exhibits, see GENERAL 
PRINCIPLES, Introductory Statement, Inquiry by Jury. 


Following summations, the judge will instruct the jury on general 
provisions of law and specific factual and legal issues in the case, see 
e.g. PJI 1:20 et seg. For example, in a negligence case there are ele- 
ments of negligent conduct, causation, and damages that are involved, 
in addition to many additional principles and facts that often must be 
charged. As an illustration, if an infant plaintiff contends that defendant 
automobile driver struck the infant while the defendant was passing 
another car on the right, and the defendant contends that the infant 
was riding a bicycle on the wrong side of the road and that the bicycle 
struck a parked car, causing the plaintiff to veer into the path of the 
defendant’s automobile, the court’s charge to the jury may include the 
following: 
(1) The charge prior to trial, see PJI 1:1 through 1:14; 
(2) Provisions of general application, see PJI 1:20 through PJI 
1:29; 

(3) Burden of Proof, see PJI 1:23 and PJI 1:60; 

(4) Expert and interested witnesses, see PJI 1:25C and 1:90 
through 1:94; 
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(5) Use of pre-trial deposition, see PJI 1:94; 

(6) Common law standard of care, see PJI 2:10 and 2:12; 

(7) ome ilies duty to maintain a lookout, see PJI 2:77 and 

(8) The effect of violation of Vehicle and Traffic Law § 1123(b) 
governing passing on the right, see PJI 2:26; 

(9) The parties’ relative duty in an emergency, see PJI 2:14; 

(10) Proximate cause as it relates to the defendant’s negligence, 
see PJI 2:70; 

(11) The effect of the comparative negligence of an infant gener- 
ally, see PJI 2:36, 2:48; 

(12) Violation of a statute by persons under disability, in this 
case infancy, see PJI 2:49; 

(13) Proximate cause in relation to the infant plaintiff’s 
comparative negligence, see PJI 2:70; 

(14) Damages generally, see PJI 2:277 and PJI 2:280; 

(15) he damages of the infant’s parents on their derivative cause 
of action, see PJI 2:317 and PJI 2:318; 

(16) An itemized verdict sheet, see PJI: 2:301; and 

(17) An explanation of the verdict, see PJI 1:26. 


The table of contents can provide a useful template and organiza- 
tional structure for crafting the charge. However, there is no set order 
in which the component portions of the charge must be given. It may be 
appropriate to use a pattern charge more than once, as might be the 
case in the example given. In other situations, to avoid repetition, the 
trial judge may elect to omit portions of a pattern charge that are 
covered adequately elsewhere in the charge. It is not required, or 
expected, that the charges will be used verbatim. They must be modi- 
fied to the particular case and molded together with transitional sen- 
tences to create a coherent, intelligible instruction for the jury. 


In almost all cases, it will be necessary to submit written questions 
to the jury in a special verdict form, commonly referred to as a verdict 
sheet, PJI 1:26. The verdict sheet is to be reviewed with and read to the 
jury or otherwise incorporated by the court into the charge before the 
jury begins deliberations. Many charges are followed by sample verdict 
forms which are labeled with the number of the charge and the letters 
“SV.” See e.g. PJI 2:91 SV-1. The verdict sheet should be given to counsel 
prior to summation so that they may use them as appropriate. The 
verdict sheet should be marked as a court exhibit. 


The Committee strives to craft neutral charges that do not favor 
one side over the other, avoiding, wherever possible, the use of words 
with qualitative implications or connotations. When a charge includes a 
statement of possible findings or verdicts, the possibilities for both sides 
are stated. With a few exceptions, the charges are stated affirmatively. 
There is seldom reason to advise a jury what it may not do. Generally, it 
will suffice to instruct the jury as to what must be found to warrant ar- 
riving at a decision on each issue. 


Unless a particular fact situation requires otherwise, charges are 
stated in terms of one plaintiff and one defendant. Gender neutral 
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language is used wherever possible. The Advisory Committee on Judicial 
Ethics has opined that, where a person before the court has advised the 
court that their preferred gender pronoun is “they,” the inquiring judge 
may not require them to use instead “he” or “she” in the proceeding, Ad- 
visory Comm on Jud Ethics Op 21-09 (2021). Judges should handle an 
expressed preference for the use of singular “they” on a case-by-case 
basis, adopting reasonable procedures in their discretion to ensure the 
clarity of the record as needed, id. There is no ethical impropriety in 
making adjustments over the course of a proceeding, if a judge finds 
that an initial approach was unsuccessful or confusing, id. Where names 
of parties would be appropriate in the charge, the letters AB generally 
have been used for the first party referred to, CD for the second party 
referred to, and so forth. 


The Committee is receptive to suggestions and comments from the 
bench and bar. Suggestions are welcomed, and should be addressed to 
Pattern Jury Instructions Committee, c/o Hon. David Demarest, Chair, 
NY-PJI-Feedback@thomsonreuters.com. 
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DIVISION 3. TORTS OTHER THAN NEGLIGENCE 
A. INTENTIONAL TorTS 


1. InrENtT DEFINED 


PJI 3:1. Intentional Torts—Intent Defined 


Intent involves the state of mind with which 
an act is done. If a person acts voluntarily with a 
desire to bring about a result, (he, she) is said to 
have intended that result. Further, although (he, 
she) has no desire to bring about the result, if (he, 
she) does the act knowing, with substantial cer- 
tainty, that the result will follow, (he, she) is also 
said to have intended that result. 


Here it is undisputed that the defendant vol- 
untarily (/state act, such as:/ stuck (his, her) foot in 
plaintiff's path) which resulted in (/state claimed 
result, such as:] plaintiff's tripping and falling). If 
you find that the defendant acted with the desire 
to bring about that result, or that the defendant 
knew with substantial certainty that such a result 
would follow, you will find that the defendant 
intended the result. If you find that the defendant 
did not desire to bring about that result and that 
defendant did not know with substantial certainty 
that such a result would follow, you will find that 
the defendant did not intend the result. 


Comment 


Based on Finch v Swingly, 42 AD2d 1035, 348 NYS2d 266 (4th 
Dept 1973); see McGroarty v Great Am. Ins. Co., 43 AD2d 368, 351 
NYS2d_ 428 (2d Dept 1974), aff'd, 36 NY2d 358, 368 NYS2d 485, 329 
NE2d 172 (1975); Claim of Germain, 220 AD2d 918, 6832 NYS2d 327 (3d 
Dept 1995); Acevedo v Consolidated Edison Co. of New York, Inc., 189 
AD2d 497, 596 NYS2d 68 (1st Dept 1993); Jones v State, 96 AD2d 105, 
468 NYS2d 223 (4th Dept 1983); Martinkowski v Carborundum 
Company/Electro-Mineral Division, 108 Misc2d 184, 437 NYS2d 237 
(Sup 1981). Generally, as to the intent involved in intentional torts, see 
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Prosser & Keeton, Torts (5th Ed) 33, § 8; 6A NYJur2d, Assault-Civil 
Aspects, §§ 5, 6; Intent and Malice; Restatement, Second, Torts §§ 8A, 
16, 20, 32, 35, 46, Comment i: 163, 164, 224, Comment c; 1 Harper & 
James, Torts (2d Ed.) 272-273, § 3.3. If the voluntary nature of the act 
is disputed, the charge must be modified to reflect the issue. 


Motive and intent must be distinguished: intent is concerned with 
the consequences of an act whereas motive is that which impels a person 
to act to achieve a result, in other words the reasons for desiring certain 
consequences, Prosser & Keeton, Torts (5th Ed.) 35, § 8; see People v 
Molineux, 168 NY 264, 61 NE 286 (1901) and Matter of Brandon’s 
Estate, 55 NY2d 206, 448 NYS2d 436, 433 NE2d 501 (1982), for a discus- 
sion of the admissibility of evidence of prior acts to prove intent or 
motive. Motive is not an element of plaintiff's case except as it may bear 
on punitive damages or on defendant’s assertion of a privilege, see 
Noonan v Luther, 206 NY 105, 99 NE 178 (1912); Gage v Bewley, 160 
NYS 1111 (Co Ct 1916), aff'd, 175 App Div 914, 160 NYS 1131 (4th 
Dept 1916); Comment, PJI 2:278 (Punitive Damages). 


Intent differs from negligence as a basis for tort liability in that 
“mere knowledge and appreciation of a risk is not the same as the 
intent to cause injury . . . A result is intended if the act is done with 
the purpose of accomplishing such a result or with knowledge that to a 
substantial certainty such a result will ensue,” Finch v Swingly, 42 
AD2d 1035, 348 NYS2d 266 (4th Dept 1973). Thus, unlike negligence, ' 
intent is a state of mind with respect to the consequences of an act, 
Miller v Huntington Hosp., 15 AD3d 548, 792 NYS2d 88 (2d Dept 2005); 
see Prosser & Keeton, Torts (5th Ed.) 34, § 8; Restatement, Second, 
Torts § 8A, Comment b; 1 Harper & James, Torts (2d Ed.) 272-273, 
§ 3.3. 


Intent is usually proved by circumstantial evidence, see Staples v 
Sisson, 274 AD2d 779, 711 NYS2d 550 (3d Dept 2000) (citing PJI), al- 
though, of course, defendant’s direct testimony concerning his or her 
intent is competent, see Noonan v Luther, 206 NY 105, 99 NE 178 
(1912), as are defendant’s own out-of-court statements. For a charge on 
circumstantial evidence, see PJI 1:70. 


Intent as related to each of the intentional torts covered in this Sec- 
tion is discussed in the comment to the charge dealing with the particu- 
lar tort. 


Where insanity is a defense to an action for intentional tort, see 
Comment, PJI 3:3. 


New York does not recognize a cause of action for the intentional 
tort of harassment, Scialdone v Stepping Stones Associates, L.P., 148 
AD3d 953, 50 NYS3d 413 (2d Dept 2017); Shahid v New York, 144 
AD3d 1127, 43 NYS3d 88 (2d Dept 2016); Adeniran v State, 106 AD3d 
844, 965 NYS2d 163 (2d Dept 2013); Broadway Cent. Property Inc. v 
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682 Tenant Corp., 298 AD2d 253, 749 NYS2d 225 (1st Dept 2002). 


PJI 3:2 PATTERN JURY INSTRUCTIONS 


2. INTERFERENCE WITH PERSON OR PROPERTY 


a. ASSAULT 


PJI 3:2. Intentional Torts—Interference with Person or 
Property—Assault 


This is an action to recover damages for 
assault. An assault is the intentional placing of an- 
other person in apprehension of imminent harm- 
ful or offensive contact. A defendant is liable for 
assault when (he, she) intentionally causes another 
person to become concerned that the defendant is 
about to cause a harmful or offensive bodily 
contact. In order to commit an assault, the defen- 
dant must have the real or apparent ability to 
bring about that harmful or offensive bodily 
contact. Ordinarily, threatening words without 
some action are not enough to constitute an 
assault. There must be some menacing act or 
gesture that causes the plaintiff to believe that a 
harmful or offensive bodily contact is about to 
occur. It is not necessary that there be any contact. 


Notice that I used the word “intentionally” in 
defining an assault. Intent involves the state of 
mind with which an act is done. If a person acts 
voluntarily with a desire to bring about a result, 
(he, she) is said to have intended that result. Fur- 
ther, although (he, she) has no desire to bring 
about the result, if (he, she) does the act knowing, 
with substantial certainty, that the result will fol- 
low, (he, she) is also said to have intended that 
result. 


The plaintiff claims that the defendant (/de- 
scribe act, such as:] shook (his, her) fist in the 
plaintiffs face). The defendant denies that (he, she) 
did so. If you find that the defendant voluntarily 
(/describe act:/ shook (his, her) fist in the plaintiff's 
face), and that the defendant intended by doing so 
to cause the plaintiff to become apprehensive that 
a (harmful, offensive) bodily contact was about to 
occur, and that the defendant had the real or ap- 
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parent ability to carry out the threat, and that the 
plaintiff had such apprehension, you will find that 
the defendant committed an assault. 


If you find that the defendant did not volunta- 
rily (/describe act:/ shake (his, her) fist in the plain- 
tiffs face), or that although the defendant (/describe 
act:/ shook (his, her) fist in the plaintiffs face), the 
defendant did not intend to cause the plaintiff to 
become apprehensive that a (harmful, offensive) 
bodily contact was about to occur, or that the 
defendant had neither the real nor apparent abil- 
ity to carry out the threat, or that the plaintiff did 
not become apprehensive, you will find that the 
defendant did not commit an assault. 


Comment 


Based on Clayton v Keeler, 18 Misc 488, 42 NYS 1051 (Sup 1896); 
see Di Gilio v William J. Burns Intern. Detective Agency, 46 AD2d 650, 
359 NYS2d 688 (2d Dept 1974); Masters v Becker, 22 AD2d 118, 254 
NYS2d 633 (2d Dept 1964); Liebstadter v Federgreen, 29 NYS 1039 
(Gen Term 1894); Prince v Ridge, 32 Misc 666, 66 NYS 454 (Sup 1900); 
Bram v Lusat Realty Corp., 8 NYS2d 176 (NY City Ct 1938); Penal Law 
§ 120.15; and see, generally, Prosser & Keeton, Torts (5th Ed) 43, § 10; 
1 Harper, James & Gray, The Law of Torts (8rd Ed) 3:16-3:23, §§ 3.4— 
3.5; Restatement, Second, Torts §§ 21-34; 6A NYJur2d, Assault-Civil 
Aspects §§ 1 et seq. 


An assault is the intentional placing of another in apprehension of 
imminent harmful or offensive contact, Gould v Rempel, 99 AD3d 759, 
951 NYS2d 677 (2d Dept 2012); see Bastein v Sotto, 299 AD2d 432, 749 
NYS2d 538 (2d Dept 2002); Masters v Becker, 22 AD2d 118, 254 NYS2d 
633 (2d Dept 1964). Stated differently, an assault involves putting a 
person in fear of a battery, Rivera v State, 34 NY3d 383, 119 NYS3d 
749, 142 NE3d 641 (2019) (citing PJI); Jeffreys v Griffin, 1 NY3d 34, 
769 NYS2d 184, 801 NE2d 404 (2003) (citing PJI). Since threats of 
future harm are not actionable as an assault, there is no identity of is- 
sues between an assault action and a guilty plea to a crime involving 
threats of future harm, Charkhy v Altman, 252 AD2d 413, 678 NYS2d 
40 (1st Dept 1998). 


Intent is an essential element of assault, Flamer v Yonkers, 309 
NY 114, 127 NE2d 838 (1955), and is what distinguishes assault from 
negligence, Ferran v Williams, 194 AD2d 962, 598 NYS2d 866 (3d Dept 
1993); Jones v Kent, 35 AD2d 622, 312 NYS2d 728 (3d Dept 1970); see 
Sanchez by Hernandez v Wallkill Cent. School Dist., 221 AD2d 857, 633 
NYS2d 871 (3d Dept 1995); Rafferty v Arnot Ogden Memorial Hosp., 
140 AD2d 911, 528 NYS2d 729 (38d Dept 1988); Mazzaferro v Albany 
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Motel Enterprises, Inc., 127 AD2d 374, 515 NYS2d 631 (3d Dept 1987); 
Murriello v Crapotta, 51 AD2d 381, 382 NYS2d 513 (2d Dept 1976); see 
also Comment, PJI 3:3. The second paragraph of the pattern charge is 
taken from PJlI 3:1. 


Contact is not an element of assault, although it is of battery, Brown 
v Yaspan, 256 App Div 991, 10 NYS2d 502 (2d Dept 1939); Liebstadter 
v Federgreen, 29 NYS 1039 (Gen Term 1894); Prince v Ridge, 32 Misc 
666, 66 NYS 454 (Sup 1900); see Gould v Rempel, 99 AD3d 759, 951 
NYS2d 677 (2d Dept 2012); Nicholson v Luce, 55 AD3d 416, 866 NYS2d 
52 (1st Dept 2008). There must, however, be some overt menacing act, 
Prince v Ridge, supra; Di Gilio v William J. Burns Intern. Detective 
Agency, 46 AD2d 650, 359 NYS2d 688 (2d Dept 1974); Liebstadter v 
Federgreen, supra. Ordinarily, words alone, unaccompanied by some 
menacing gesture or act, do not constitute assault, Gould v Rempel, 
supra; Carroll v New York Property Ins. Underwriting Ass’n, 88 AD2d 
527, 450 NYS2d 21 (1st Dept 1982); Prince v Ridge, supra. Thus, to 
request that a person engage in sexual intercourse is not an assault, 
Prince v Ridge, supra, but to state an intention to kiss someone and to 
move toward him or her in an apparent attempt to do so may constitute 
an assault, see Van Voorhis v Hawes, 12 How Pr 406 (NY Sup 1855). So 
also, to command a dog to “sic ‘em,” Bram v Lusat Realty Corp., 8 NYS2d 
176 (NY City Ct 1938), or to reach out toward a boy stealing a ride ona 
street car and yell “Hey” at him, Ansteth v Buffalo Ry. Co., 145 NY 210, 
39 NE 708 (1895), may constitute assault. Actions that are discourteous 
but do not create apprehension of imminent harmful or offensive contact 
do not constitute an assault, Hayes v Schultz, 150 AD2d 522, 541 NYS2d 
115 (2d Dept 1989). 


Apprehension is to be distinguished from fear. It is enough that the 
person threatened believes that bodily contact is imminent, although 
plaintiff also believes that he or she can fully protect himself or herself 
and, therefore, is not in fear, Restatement, Second, Torts § 24, Com- 
ment b. Apprehension may exist although the threatened act or gesture 
is not made in anger, and it is error to charge that there must have 
been anger, McGovern v Weis, 265 App Div 367, 39 NYS2d 115 (4th 
Dept 1943); Johnson v McConnel, 15 Hun 293 (NY Gen Term 1878). 
The apprehension must be of imminent contact; if the parties are so far 
apart as to make immediate contact impossible, there is no assault, 
Roller v Frankel, 14 AD2d 971, 221 NYS2d 499 (3d Dept 1961); Clayton 
v Keeler, 18 Misc 488, 42 NYS 1051 (Sup 1896). 


It is not necessary, however, that the person making the threat in 
fact have the ability to carry it out; it is sufficient that the person 
threatened reasonably believes that the defendant is able to do so. 
Thus, pointing an unloaded gun is an assault if the person at whom it is 
pointed is not aware that it is unloaded, see People v Wood, 10 AD2d 
231, 199 NYS2d 342 (3d Dept 1960); Restatement, Second, Torts § 24, 
Comment a § 33. Note, however, that while People v Wood, supra, 
speaks of “reasonable apprehension,” the Restatement position is that it 
is enough that the person threatened was actually put in apprehension, 
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and that it is immaterial that a person of ordinary courage would not 
have been, Restatement, Second, Torts § 27; 1 Harper, James & Gray, 
The Law of Torts (8rd Ed) 3:21, § 3.5. 


The existence of probable cause to effect an arrest does not bar 
causes of action sounding in assault and battery based on excessive 
force, Bennett v New York City Housing Authority, 245 AD2d 254, 665 
NYS2d 91 (2d Dept 1997); Freeman v Port Authority of New York and 
New Jersey, 243 AD2d 409, 663 NYS2d 557 (1st Dept 1997). Nonethe- 
less, claims that law enforcement personnel used excessive force are 
analyzed under the Fourth Amendment standard of reasonableness, 
which requires a careful balancing of the nature and quality of the 
intrusion on the individual’s Fourth Amendment interests against the 
countervailing governmental interests, Holland v Poughkeepsie, 90 
AD3d 841, 9835 NYS2d 583 (2d Dept 2011); see Brown v New York, 192 
AD3d 9638, 146 NYS38d 160 (2d Dept 2021); Hernandez v Denny’s 
Corporation, 177 AD3d 1372, 114 NYS3d 147 (4th Dept 2019). The 
reasonableness of a particular use of force by a police officer or peace of- 
ficer takes into account the severity of the crime at issue, whether the 
suspect poses an immediate threat to safety of the officer and others 
and whether he or she is actively resisting arrest or attempting to 
evade arrest by flight, Brown v New York, supra; Hernandez v Denny’s 
Corporation, supra; Williams v New York, 129 AD3d 1066, 12 NYS3d 
256 (2d Dept 2015). Moreover, the use of force must be judged from the 
perspective of a reasonable officer at the scene at the time of the 
incident, Holland v Poughkeepsie, supra, with consideration for police 
officers’ frequent need to make split-second decisions about how much 
force is necessary under the circumstances, Graham v Connor, 490 US 
386, 109 SCt 1865 (1989); Brown v New York, supra; Davila v New 
York, 1389 AD3d 890, 33 NYS3d 306 (2d Dept 2016). Because of the 
intensely factual nature of the inquiry, the issue is one that should 
ordinarily be left to the jury, id; see Brown v New York, supra 
(defendants awarded summary judgment by establishing, prima facie, 
that police officers’ conduct objectively reasonable as a matter of law, 
and plaintiff failed to raise triable issue of fact). The acts involved in an 
unlawful arrest may constitute assault, battery or false imprisonment. 
For the rules governing arrest, see Comment, PJI 3:5 (False 
Imprisonment). In an assault case predicated on unlawful arrest, por- 
tions of the PJI 3:5 charge should be adapted to the particular case and 
combined with the above pattern charge. 


Expert medical evidence is not required to prove causation between 
the assault and alleged emotional distress where jurors are able to 
draw their own conclusions about causation from their own knowledge 
or experience, Allinger v Utica, 226 AD2d 1118, 641 NYS2d 959 (4th 
Dept 1996) (fact that mother and young child would suffer emotional 
trauma from sudden, explosive entry into their apartment by strangers 
carrying guns does not require special knowledge or training). 


Punitive damages may be awarded, particularly where the conduct 
has the character of outrage frequently associated with crime, Freeman 
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v Port Authority of New York and New Jersey, 243 AD2d 409, 663 
NYS2d 557 (1st Dept 1997); Prosser & Keeton, Torts (5th Ed) 9, § 2. 


The statute of limitations for assault is one year, CPLR 215; Wilker- 
son v 134 Kitty’s Corp., 49 AD3d 718, 854 NYS2d 169 (2d Dept 2008). 
Plaintiff cannot circumvent the statute of limitations by labeling the 
claim as negligent assault when the evidence establishes as a matter of 
law that the defendant acted with intent to cause apprehension of harm- 
ful or offensive bodily contact, Locke v North Gateway Restaurant Inc., 
233 AD2d 578, 649 NYS2d 539 (3d Dept 1996); Panzella v Burns, 169 
AD2d 824, 565 NYS2d 194 (2d Dept 1991); Dykstra v Partridge, 144 
AD2d 337, 533 NYS2d 917 (2d Dept 1988). CPLR 215(8) extends the 
statute of limitations for one year from the termination of a criminal ac- 
tion against the same defendant. The extension is available even if the 
underlying criminal action is prosecuted in a jurisdiction other than 
New York, Walker v Estate of Lorch, 136 AD3d 805, 24 NYS3d 720 (2d 
Dept 2016). CPLR 215(8)’s extension may apply to a claim for intentional 
infliction of emotional distress that arises out of the same event or oc- 
currence that gave rise to the criminal indictment, id. There is a split of 
authority regarding whether CPLR 215(8) extend the statute of limita- 
tions against the wrongdoer only, or whether it also operates to extend 
the statute of limitations against vicariously liable defendants, compare 
Alford v St. Nicholas Holding Corp., 218 AD2d 622, 631 NYS2d 30 (1st 
Dept 1995) (1st Dept applying CPLR 215(8) to suit against wrongdoer’s 
employer) with Villanueva v Comparetto, 180 AD2d 627, 580 NYS2d 30 
(2d Dept 1992) (2d Dept refusing to apply CPLR 215(8)) and Jordan v. 
Britton, 128 AD2d 315, 515 NYS2d 678 (4th Dept 1987) (4th Dept refus- 
ing to apply companion statute, EPTL 5-4.1(2)). 


CPLR 213-b provides for a seven year statute of limitations in an 
action by a crime victim against a defendant convicted of a crime that is 
the subject of such action, where plaintiffs injury resulted from that 
crime, see Pitt v Feagles, 202 AD3d 109, 161 NYS3d 150 (2d Dept 2021); 
Boice v Burnett, 245 AD2d 980, 667 NYS2d 100 (3d Dept 1997). This 
statute applies whether the crime was prosecuted in state or federal 
court, Elkin v Cassarino, 248 AD2d 35, 680 NYS2d 601 (2d Dept 1998). 
“Convicted” is not defined in CPLR 213-b, Pitt v Feagles, supra 
(defendant adjudicated as youthful offender not “convicted” of crime for 
purposes of CPLR 213-b; plaintiffs action against defendant for mali- 
cious prosecution and false arrest, among other claims, dismissed as 
time-barred). 


Actions brought against municipal defendants are governed by the 
one year and ninety day period set forth in General Municipal Law 
§ 50-1, which takes precedence over the one year statutory limitations 
period provided in CPLR 215, Bosone v Suffolk, 274 AD2d 532, 712 
NYS2d 128 (2d Dept 2000); Wright v Newburgh, 259 AD2d 485, 686 
NYS2d 74 (2d Dept 1999). No action for personal injury sustained by 
reason of negligence or wrongful act may be maintained against a 
municipality unless it is commenced within one year and 90 days after 
the happening of the event upon which it is claimed, O’Dell v Livingston, 
174 AD3d 1307, 103 NYS3d 730 (4th Dept 2019); General Municipal 
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Law § 50-i (1) (c). 


PJI 3:3 PaTTERN JURY INSTRUCTIONS 
b. BATTERY 
(1) GENERALLY 


PJI 3:3. Intentional Torts—Interference with Person or 
Property—Battery—Generally 


In this action, plaintiff AB seeks damages for 
battery. A person who intentionally touches an- 
other person, without that person’s consent, and 
causes an offensive bodily contact commits a bat- 
tery and is liable for all damages resulting from 
(his, her) act. 


Intent involves the state of mind with which 
an act is done. The intent required for battery is 
intent to cause a bodily contact that a reasonable 
person would find offensive. An offensive bodily 
contact is one that is done for the purpose of harm- 
ing another or one that offends a reasonable sense 
of personal dignity, or one that is otherwise 


wrongful. 


Plaintiff AB claims that defendant CD (/describe 
act, such as:—/ shoved AB causing AB to sustain 
injuries). CD admits that (he, she) shoved AB but 
says that (he, she) did not do so intentionally. 


If you find that CD intentionally (/describe act, 
such as:—/ shoved AB) and that contact was of- 
fensive, you will find that CD committed a battery. 
If you find that CD did not intentionally (/describe 
act, such as:—/ shove AB) or that, although (he, she) 
did (/repeat alleged act, such as:—] shove AB), that 
such contact was not offensive, you will find that 
CD did not commit a battery. 


[In cases where defendant does not contest the 
plaintiff's claim of intentional offensive contact but has 
raised justification, modify the charge accordingly and 
add the following] 


CD admits that (he, she) (/describe act, such as:-] 
struck AB). However, CD claims that (he, she) was 
acting in self-defense and therefore is not liable 
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for any damages to AB. CD has the burden of 
establishing self-defense by a fair preponderance 
of the credible evidence, as I have defined that 
term for you. In order to establish self-defense, CD 
must establish that (he, she) reasonably believed 
that AB was attacking or about to attack (him, her) 
and that the force that CD used to prevent injury 
to (himself, herself) was reasonable under the 
circumstances. 


If you find that CD had a reasonable belief that 
(he, she) was facing a physical attack from AB and 
that the force that CD used was reasonable under 
the circumstances, you will find that CD was act- 
ing in self-defense and is not liable for battery. If 
you find that CD did not have a reasonable belief 
that (he, she) was facing a physical attack from AB 
or that even though (he, she) did, the force that 
(he, she) used was not reasonable under the cir- 
cumstances, you will find that CD was not acting 
in self-defense and therefore is liable for battery. 


Comment 


Based on Wende C. v United Methodist Church, 4 NY3d 293, 794 
NYS2d 282, 827 NE2d 265 (2005) (citing PJI); Masters v Becker, 22 
AD2d 118, 254 NYS2d 633 (2d Dept 1964); Clayton v Keeler, 18 Misc 
488, 42 NYS 1051 (Sup 1896); see Schloendorff v Society of New York 
Hospital, 211 NY 125, 105 NE 92 (1914) (overruled by, Bing v Thunig, 2 
NY2d 656, 163 NYS2d 3, 143 NE2d 3 (1957)); Noonan v Luther, 206 NY 
105, 99 NE 178 (1912); and see generally Prosser & Keeton, Torts (5th 
Ed) 39, § 9; 1 Harper & James, The Law of Torts, 211, §§ 3.1-3.3; Re- 
statement, Second, Torts §§ 13-20; 6A NYJur2d, Assault—Civil Aspects 
§ 4. Battery differs from assault in that battery requires actual contact, 
whereas assault does not, see Comment, PJI 3:2. 


Since the same act may constitute battery or negligence depending 
upon whether or not it was intentional, Jones v Kent, 35 AD2d 622, 312 
NYS2d 728 (3d Dept 1970), it will often be necessary to submit both is- 
sues to the jury, Flamer v Yonkers, 309 NY 114, 127 NE2d 838 (1955), 
although there cannot be recovery for both, Murray v Long Island R. 
Co., 35 AD2d 579, 313 NYS2d 610 (2d Dept 1970), aff'd, 28 NY2d 849, 
322 NYS2d 248, 271 NE2d 227 (1971); Borrerro v Haks Group, Inc., 165 
AD3d 1216, 87 NYS8d 618 (2d Dept 2018) (citing PJI); Rafferty v Arnot 
Ogden Memorial Hosp., 140 AD2d 911, 528 NYS2d 729 (3d Dept 1988); 
see Salimbene v Merchants Mut. Ins. Co., 217 AD2d 991, 629 NYS2d 
913 (4th Dept 1995) (there is no such thing as a negligent battery). 
Thus, it is error to fail to instruct the jury that it could not find liability 
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for both negligence and battery based upon the same acts, Yasuna v Big 
V Supermarkets, Inc., 282 AD2d 744, 725 NYS2d 656 (2d Dept 2001). 
However, if the only inference that may be drawn from plaintiffs evi- 
dence is that defendant’s contact with plaintiff was intentional, plaintiff 
may recover only in battery and the issue of negligence should not be 
submitted to the jury, Borrerro v Haks Group, Inc., supra (citing PJI); 
Ciminello v Sullivan, 65 AD3d 1002, 885 NYS2d 118 (2d Dept 2009); 
Smith v Erie, 295 AD2d 1010, 743 NYS2d 649 (4th Dept 2002); Sanchez 
by Hernandez v Wallkill Cent. School Dist., 221 AD2d 857, 683 NYS2d 
871 (3d Dept 1995); Barraza v Sambade, 212 AD2d 655, 622 NYS2d 964 
(2d Dept 1995); Mazzaferro v Albany Motel Enterprises, Inc., 127 AD2d 
374, 515 NYS2d 631 (8d Dept 1987); see Salemeh v Toussaint ex rel. 
Local 100 Transp. Workers Union, 25 AD3d 411, 810 NYS2d 1 (1st Dept 
2006); Joshua S. by Paula S. v Casey, 206 AD2d 839, 615 NYS2d 200 
(4th Dept 1994); Panzella v Burns, 169 AD2d 824, 565 NYS2d 194 (2d 
Dept 1991). If the essence of the action is battery, plaintiff cannot exalt 
form over substance by labeling the action in the complaint as one of 
negligence, Borrerro v Haks Group, Inc., supra; Schetzen v Robotsis, 
273 AD2d 220, 709 NYS2d 193 (2d Dept 2000). However, where it can- 
not be determined as a matter of law that the bodily contact was of- 
fensive so as to constitute a battery, the negligence claim may proceed, 
Zgraggen v Wilsey, 200 AD2d 818, 606 NYS2d 444 (3d Dept 1994). 


In order to make out a prima facie claim of battery, a plaintiff must 
establish that there was a bodily contact, that the contact was harmful 
or offensive, and that the defendant intended to make the contact 
without the plaintiff's consent, see Rivera v State, 34 NY3d 3838, 119 
NYS3d 749, 142 NE3d 641 (2019) (citing PJI); Wende C. v United 
Methodist Church, 4 NY3d 293, 794 NYS2d 282, 827 NE2d 265 (2005) 
(citing PJI); Gutierrez v McGrath Management Services, Inc., 152 AD3d 
498, 59 NYS3d 52 (2d Dept 2017); Laurie Marie M. v Jeffrey T.M., 159 
AD2d 52, 559 NYS2d 336 (2d Dept 1990), affd, 77 NY2d 981, 571 NYS2d 
907, 575 NE2d 393 (1991); Cerilli v Kezis, 16 AD3d 363, 790 NYS2d 714 
(2d Dept 2005); Bastein v Sotto, 299 AD2d 432, 749 NYS2d 538 (2d 
Dept 2002); Johnson v Suffolk County Police Dept., 245 AD2d 340, 665 
NYS2d 440 (2d Dept 1997); Masters v Becker, 22 AD2d 118, 254 NYS2d 
633 (2d Dept 1964). A defendant’s admission at trial that he was guilty 
of sexual abuse in the second degree warrants a directed verdict of li- 
ability in favor of the plaintiff, Laurie Marie M. v Jeffrey T.M., supra. 


The doctrine of collateral estoppel prevents defendant from relitigat- 
ing the issue of justification where defendant was convicted of assault 
in the third degree based on reckless conduct, Captain v Hamilton, 178 
AD2d 938, 579 NYS2d 249 (4th Dept 1991). It does not, however, 
preclude the defendant from asserting that plaintiff also engaged in 
culpable conduct, id. A conviction or a plea of guilty to a criminal charge 
encompassing the elements of battery precludes the defendant from 
litigating the issue of liability at the subsequent civil trial, Lili B. v 
Henry F., 235 AD2d 512, 653 NYS2d 34 (2d Dept 1997); Buggie v Cutler, 
222 AD2d 640, 686 NYS2d 357 (2d Dept 1995); see Elkin v Cassarino, 
248 AD2d 35, 680 NYS2d 601 (2d Dept 1998); Colby v Crocitto, 207 
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AD2d 764, 616 NYS2d 399 (2d Dept 1994); Villanueva v Comparetto, 
180 AD2d 627, 580 NYS2d 30 (2d Dept 1992); Bodensteiner v Vannais, 
167 AD2d 954, 561 NYS2d 1017 (4th Dept 1990), but a Sorreno type 
plea of guilty to second degree assault, which can arise out of either an 
intentional or reckless act, does not necessarily establish the requisite 
intent, Almeyda v Zambito, 171 AD2d 633, 567 NYS2d 272 (2d Dept 
1991). A plea of guilty to reckless assault in the third degree will not be 
given collateral estoppel effect on the issue of whether defendant caused 
physical injury when the nature of the plea bargain reveals that 
defendant did not have a full and fair opportunity to litigate the issue 
in the criminal proceeding, Fanelli v di Lorenzo, 187 AD2d 1004, 591 
NYS2d 658 (4th Dept 1992). Collateral estoppel does not apply to a plea 
of guilty to statutory rape since that charge does not require lack of 
consent, Stavroula S. v Guerriera, 193 AD2d 796, 598 NYS2d 300 (2d 
Dept 1993). Similarly, collateral estoppel does not apply to a guilty plea 
under Penal Law § 263.05 for using a child in a sexual performance 
because lack of consent is not an element of that crime, Roe v Barad, 
230 AD2d 839, 647 NYS2d 14 (2d Dept 1996). For a discussion of the 
application of collateral estoppel in the context of a hearing conducted 
by the Board for Professional Misconduct, see Borrerro v Haks Group, 
Inc., 165 AD3d 1216, 87 NYS38d 618 (2d Dept 2018); but see Rubino v 
Ramos, 226 AD2d 912, 641 NYS2d 409 (3d Dept 1996). 


Intent to bring about a harmful or offensive bodily contact is an es- 
sential element of the action. However, intent to harm is not required 
so long as the act was done with intent to make the contact and the 
contact was offensive, Messina v Matarasso, 284 AD2d 32, 729 NYS2d 4 
(1st Dept 2001); Masters v Becker, 22 AD2d 118, 254 NYS2d 633 (2d 
Dept 1964). Expressed differently, intent to harm is not required so 
long as defendant intended to make an unauthorized bodily contact, 
Villanueva v Comparetto, 180 AD2d 627, 580 NYS2d 30 (2d Dept 1992), 
or intended to make a bodily contact that a reasonable person would 
find offensive, Cerilli v Kezis, 16 AD3d 363, 790 NYS2d 714 (2d Dept 
2005). It is error to charge that defendant must have intended to cause 
injury, Masters v Becker, supra. If defendant has made an intentional 
bodily contact that is offensive, it is unnecessary to show that defendant 
intended to cause harm, Messina v Matarasso, supra; Zgraggen v 
Wilsey, 200 AD2d 818, 606 NYS2d 444 (3d Dept 1994). Thus, a battery 
is established as a matter of law where a police officer touched the 
plaintiff during an unlawful arrest, Johnson v Suffolk County Police 
Dept., 245 AD2d 340, 665 NYS2d 440 (2d Dept 1997); see Wyllie v 
District Atty. of County of Kings, 2 AD3d 714, 770 NYS2d 110 (2d Dept 
2003). The intent portion of the charge is taken from PJI 3:1. If 
defendant intends to make contact it is immaterial that the person he 
or she intended to make contact with was someone other than plaintiff, 
see Relf v Troy, 169 AD3d 1223, 94 NYS3d 672 (8d Dept 2019) (police 
officer can be liable for assault when he allowed K-9 dog to bite plaintiff, 
notwithstanding that officer did not intend for dog to bite plaintiff but 
instead intended for dog to bite suspect); People v Castaldo, 146 App 
Div 767, 131 NYS 545 (1st Dept 1911); Restatement Second, Torts § 13; 
Prosser, Torts (4th Ed) § 8, p: 32. 
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As a matter of policy, the law holds a mentally ill person responsible 
for the tort of battery, Van Vooren v Cook, 273 App Div 88, 75 NYS2d 
362 (4th Dept 1947); see Annot: 77 ALR2d 625; cf. Comment, PJI 2:21. 
Therefore, at least where there is no allegation that defendant was so 
mentally ill as to be unable to form an intent to make the contact, 
mental illness is no defense, Albicocco v Nicoletto, 11 AD2d 690, 204 
NYS2d 566 (2d Dept 1960), aff'd, 9 NY2d 920, 217 NYS2d 91, 176 NE2d 
100 (1961). 


The contact may be slight. Thus, unauthorized fingerprinting and 
photographing is a battery, Hawkins v Kuhne, 153 App Div 216, 137 
NYS 1090 (2d Dept 1912), affd, 208 NY 555, 101 NE 1104 (1913); see 
6A NYJur2d, Assault-Civil Aspects §§ 5, 6, as is the contact involved in 
locking up a person who should have been taken before a magistrate, 
see Green v Kennedy, 48 NY 653 (1871). 


Direct contact is not required. It is sufficient that defendant set in 
motion the force that causes the contact, De Santis v Luger, 257 NY 
476, 178 NE 763. (1931) (closing a door with sudden violence with the 
design of striking plaintiff who was injured trying to ward off the blow); 
see Brown v Yaspan, 256 App Div 991, 10 NYS2d 502 (2d Dept 1939) 
(placing a fan so that it blew on plaintiffs neck causing her to become 
sick). Likewise, contact with something connected with plaintiff suffices, 
Brodsky v Rieser, 195 App Div 557, 186 NYS 841 (1st Dept 1921) (start- 
ing an automobile of which plaintiff had hold); Bull v Colton, 22 Barb 
94 (NY Gen Term 1856) (whipping a horse while plaintiff was in the 
wagon to which the horse was harnessed) (dictum); Geraty v Stern, 30 
Hun 426 (NY Gen Term 1883) (removing cloak from plaintiffs 
shoulders). When the claimed contact is indirect, the pattern charge 
must be modified accordingly. 


The contact must, however, be either harmful or offensive in nature, 
Restatement, Second, Torts § 13. A harmful contact is one which causes 
physical pain or illness or in some way interferes with or impairs the 
condition of the body, Restatement, Second, Torts § 15; 1 Harper & 
James, The Law of Torts 213, § 3.2. An offensive contact is one which 
offends a reasonable sense of personal dignity, Restatement, Second, 
Torts § 19; Prosser & Keeton Torts (5th Ed) 39, 41-42 § 9; 1 Harper & 
James, The Law of Torts 213, § 3.2. According to Comment (a) to § 19 of 
the Restatement, the contact “must be one which would offend the 
ordinary person. . . not unduly sensitive as to his personal dignity. It 
must, therefore, be a contact which is unwarranted by social usages 
prevalent at the time and place at which it is inflicted.” Note, however, 
the Caveat in the Restatement Comment that no opinion is expressed 
whether liability may result if the actor inflicts a contact which he 
knows will be offensive to another’s known but abnormally acute sense 
of personal dignity. Depending on the facts of the particular case, the 
pattern charge should be amplified by defining for the jury either “harm- 
ful contact,” “offensive contact” or both. 


A cause of action for “inciting” a battery does not lie in the absence 
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of evidence that defendant committed any overt act in furtherance of 
the battery, acted in concert to plan the battery, or asked that the bat- 
tery be committed, Fariello v City of New York Bd. of Educ., 199 AD2d 
461, 606 NYS2d 20 (2d Dept 1993); see Offenhartz v Cohen, 168 AD2d 
268, 562 NYS2d 500 (1st Dept 1990); Steinberg v Goldstein, 27 AD2d 
955, 279 NYS2d 240 (2d Dept 1967). A cause of action for aiding and 
abetting a battery is satisfied where the evidence established that 
defendant encouraged the battery and such encouragement was a 
substantial factor in causing the battery, Wilson v DiCaprio, 278 AD2d 
25, 717 NYS2d 174 (1st Dept 2000). Similarly, a cause of action based 
on concerted action liability was properly stated where plaintiff alleged 
that defendant acted in concert with an alleged rapist by urging plaintiff 
to consume alcohol, by procuring a condom, and by remaining in the 
room and watching the sexual activity, Weldon v Rivera, 301 AD2d 934, 
754 NYS2d 698 (3d Dept 2003). 


Based on the rule enunciated in Martin v Curran, 303 NY 276, 101 
NE2d 683 (1951), there can be no cause of action against a labor union, 
an unincorporated association, in the absence of an allegation that the 
entire membership authorized or subsequently ratified the alleged bat- 
tery, Salemeh v Toussaint ex rel. Local 100 Transp. Workers Union, 25 
AD3d 411, 810 NYS2d 1 (1st Dept 2006). The rule set forth in Martin v 
Curran recognizes that an unincorporated association is not a jural 
entity in its own right and thus may not be sued for tortious conduct 
unless the individual association members ratified the conduct 
complained of. Moreover, although General Association Law § 13 allows 
maintenance of a civil action against an unincorporated association by 
naming the president or treasurer of the association, that statute does 
not give rise to a cause of action against those officers that did not exist 
at common law, Martin v Curran, supra. The Second Department has 
held that Martin does not preclude bringing a tort cause of action 
against union members in their individual capacities, Cablevision 
Systems Corp. v Communications Workers of America Dist. 1, 131 AD3d 
1082, 16 NYS3d 828 (2d Dept 2015). 


In the absence of a valid health care proxy, order not to resuscitate, 
or court order, there is no cause of action for battery against a hospital 


for refusing to withdraw life sustaining treatment, Haymes v Brookdale 
Hosp. Medical Center, 287 AD2d 486, 731 NYS2d 215 (2d Dept 2001). 


Justification, or, as it is sometimes referred to, privilege, may arise 
from consent, defense of the person, defense of property (all of which 
are considered in this Comment), or performance of a public duty (as to 
which see PJI 3:4). But no provocative act, conduct, insult or word, no 
matter how offensive or exasperating it may be, if unaccompanied by an 
overt act of hostility will justify a battery, Albicocco v Nicoletto, 11 
AD2d 690, 204 NYS2d 566 (2d Dept 1960), aff'd, 9 NY2d 920, 217 NYS2d 
91, 176 NE2d 100 (1961); Dennis v Stout, 24 AD2d 461, 260 NYS2d 325 
(2d Dept 1965). However, provocative conduct may be considered by the 
jury in mitigation of damages, see infra. 


Consent, whether express, implied in fact or implied in law, is a 
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complete defense, Van Vooren v Cook, 273 App Div 88, 92, 75 NYS2d 
362 (4th Dept 1947); Pillow v Bushnell, 4 How Pr 9, 5 Barb 156 (NY 
Gen Term 1849); and one who accepts an invitation to fight assumes 
the risk of injury, Jones v Kent, 35 AD2d 622, 312 NYS2d 728 (3d Dept 
1970); see Watson v State, 77 AD2d 871, 431 NYS2d 55 (2d Dept 1980), 
affd, 52 NY2d 1022, 438 NYS2d 302, 420 NE2d 100 (1981). 


The question of consent arises most often in actions against physi- 
cians or surgeons, as to which see PJI 2:150A, 2:150B, and Public Health 
Law § 2805-d. Medical malpractice is the gist of the wrong when an 
operation or procedure is performed without the informed consent of the 
patient to the risks involved, whereas battery is the cause of action 
when the patient has not consented at all to the operation or procedure, 
Matter of Small Smiles Litigation, 125 AD3d 1531, 6 NYS3d 194 (4th 
Dept 2015); Messina v Matarasso, 284 AD2d 32, 729 NYS2d 4 (1st Dept 
2001); see McCarthy v Shah, 162 AD3d 1727, 80 NYS3d 778 (4th Dept 
2018) (complaint sufficiently alleged battery against physician when 
pleadings and informed consent forms demonstrated that plaintiff 
consented to sigmoidoscopy but not colonoscopy); Berrios v Our Lady of 
Mercy Medical Center, 20 AD3d 361, 799 NYS2d 452 (1st Dept 2005); 
Cerilli v Kezis, 16 AD3d 363, 790 NYS2d 714 (2d Dept 2005) (doctor’s 
performance of biopsy over express objections of patient constitutes a 
battery); Cross v Colen, 6 AD3d 306, 775 NYS2d 307 (1st Dept 2004); 
Romatowski v Hitzig, 227 AD2d 870, 643 NYS2d 686 (3d Dept 1996); 
Spinosa v Weinstein, 168 AD2d 32, 571 NYS2d 747 (2d Dept 1991); 
Oates v New York Hosp., 131 AD2d 368, 517 NYS2d 6 (1st Dept 1987); 
Dries v Gregor, 72 AD2d 231, 424 NYS2d 561 (4th Dept 1980); Murri- 
ello v Crapotta, 51 AD2d 381, 382 NYS2d 513 (2d Dept 1976). As to 
informed consent, see PJI 1:150A, 1:150B. A medical professional is not 
liable for battery for continuing to provide life-saving medical treatment 
to a comatose patient over the objections of the patient’s conservator, 
Grace Plaza of Great Neck, Inc. v Elbaum, 183 AD2d 10, 588 NYS2d 
853 (2d Dept 1992), affd, 82 NY2d 10, 603 NYS2d 386, 623 NE2d 513 
(1993). 


Consent, express or implied in fact, does not bar recovery if obtained 
by fraud or duress, Birnbaum v Siegler, 273 App Div 817, 76 NYS2d 
173 (2d Dept 1948); but see Coopersmith v Gold, 172 AD2d 982, 568 
NYS2d 250 (3d Dept 1991) (patient’s claim for battery based on alleg- 
edly fraudulently induced consent to sexual intercourse with psychia- 
trist not actionable because it is actually a claim for seduction); or if 
insufficient information upon which to formulate an intelligent consent 
has been provided, Darrah v Kite, 32 AD2d 208, 301 NYS2d 286 (3d 
Dept 1969), see PJI 2:150A, 2:150B, or if the consenting individual is a 
lunatic or an infant too young to have volition, see Gioia v State, 16 
AD2d 354, 228 NYS2d 127 (4th Dept 1962); McCandless v State, 3 
AD2d 600, 162 NYS2d 570 (3d Dept 1957), aff'd, 4 NY2d 797, 173 NYS2d 
30, 149 NE2d 530 (1958); cf. Annot: 25 ALR3d 1439, but an infant who 
knows the nature and quality of the act involved can give a binding 
consent. Barton v Bee Line, 238 App Div 501, 265 NYS 284 (2d Dept 
1933) (15-year-old girl consented to intercourse). Where the act 
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consented to is criminal, the consent will bar a civil action for battery 
unless the purpose of the criminal statute is to protect a limited class of 
individuals from their own lack of judgment, rather than to protect the 
interests of society generally, McCandless v State, supra; Barton v Bee 
Line, Inc., supra. When consent is in issue, the pattern charge must be 
amplified to present the relevant fact questions to the jury. 


Defense of self or of a third person justifies battery and may even 
justify homicide, provided the force used does not exceed the necessity 
of the situation, Scribner v Beach, 4 Denio 448 (NY Sup 1847); see 
Penal Law §§ 35.10 through 35.30; Restatement, Second, Torts §§ 63- 
76. Detached reflection is not demanded of one facing attack; whether 
the retaliatory force used was excessive is measured not by whether a 
blow of lesser force would have forestalled the attack but by the condi- 
tion that existed when the blow was struck and whether there was an 
intent to inflict an unnecessary injury, Dupre v Maryland Management 
Corp., 283 App Div 701, 127 NYS2d 615 (1st Dept 1954); see People v 
Miller, 262 App Div 948, 29 NYS2d 394 (4th Dept 1941), affd, 290 NY 
798, 50 NE2d 109 (1943); People v Dankberg, 91 App Div 67, 86 NYS 
423 (1st Dept 1904). Thus, it has been held that biting an assailant is 
not excessive force, see People v Cherry, 307 NY 308, 121 NE2d 238 
(1954), but that kicking a man who is down, McCombs v Hegarty, 205 
Misc 937, 130 NYS2d 547 (NY City Ct 1954), or using a knife in defense 
against a fistfight, Zannone v Pollino, 155 NYS2d 836 (NY City Ct 1956), 
is excessive and unreasonable. Generally, as to the character and extent 
of the force permissible, see Restatement, Second, Torts § 70. A person 
attacked has a right to use “sufficient force to repel the assault even 
though he may not have believed himself to be in serious danger” and 
retreat is not required, Klein v John Stuart, Inc., 1836 NYS2d 830 (Sup 
1954); see Penal Law § 35.15; Restatement, Second, Torts § 63. The 
person attacked may not, however, kill his or her assailant or use deadly 
physical force, People v Dingley, 50 AD2d 361, 378 NYS2d 90 (3d Dept 
1976), rev'd on other grounds, 42 NY2d 888, 397 NYS2d 789, 366 NE2d 
877 (1977), as defined in Penal Law § 10(11), unless the person attacked 
(1) stands in imminent danger of his or her life or grievous bodily harm 
and could not avoid the encounter by running away, see People v 
Johnson, 139 NY 358, 34 NE 920 (1893); Penal Law § 35.15(2)(a), or (2) 
is in his or her own home and is not the aggressor, see Penal Law 
§ 35.15(2)(a)(i), or (3) reasonably believes that the assailant is commit- 
ting or attempting to commit a kidnapping, forcible rape, forcible sod- 
omy, robbery or burglary, Penal Law § 35.15(2)(b); see People v Goetz, 
68 NY2d 96, 506 NYS2d 18, 497 NE2d 41 (1986). There is no duty to 
retreat from one’s dwelling or when such a felony is being attempted or 
committed. Toomey v New York City Transit Authority, 6 AD2d 906, 
177 NYS2d 655 (2d Dept 1958); Penal Law § 35.15; Restatement, 
Second, Torts § 65; see People v Tomlins, 213 NY 240, 107 NE 496 
(1914); People v McCurdy, 86 AD2d 493, 450 NYS2d 507 (2d Dept 1982) 
(hallway leading to apartments in brownstone with locked front door. 
considered part of “dwelling”). Although stated in terms of the person 
assaulted, the foregoing rules apply equally to one who acts in defense 
of a third person, Penal Law § 35.15. Penal Law § 35.27 provides that 
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“a person may not use physical force to resist an arrest, whether autho- 
rized or unauthorized, which is being effected or attempted by a peace 
officer when it would reasonably appear that the latter is a peace 
officer.” When defense of a third person or resistance to an arrest is in 
issue, the pattern charge must be modified accordingly. For the rules 
governing arrest, see Comment, PJI 3:5 (False Imprisonment). 


Defense of real property of which the defender has possession, by 
the use of such force as is necessary to eject a trespasser, is justified, 
but unless the trespasser has entered with the use of force, the 
trespasser must first be requested to depart, Noonan v Luther, 206 NY 
105, 99 NE 178 (1912); O’Donnell v McIntyre, 118 NY 156, 23 NE 455 
(1890); Gyre v Culver, 47 Barb 592 (NY Gen Term 1867); see Penal Law 
§ 35.20; Restatement, Second, Torts §§ 77-87; Annot: 34 ALR 1488. An 
owner out of possession is not justified in using force to regain posses- 
sion, even though possession is wrongfully withheld, but if he or she 
peaceably regains possession, force may be used to retain it. Bliss v 
Johnson, 73 NY 529 (1878); Restatement, Second, Torts §§ 88-94, 97. 
This rule is founded on public policy to prevent disturbance of the pub- 
lic peace by attempts to regain possession through use of force rather 
than by legal action. Any person, whether or not in possession of 
premises, may use physical force to prevent or terminate commission or 
attempted commission of a crime involving damage to premises, Penal 
Law § 35.20. 


Defense of personal property is governed by the same common law 
rules, Scribner v Beach, 4 Denio 448 (NY Sup 1847), and see Penal Law 
§ 35.25, except that the property may be retaken from the wrongdoer or 
felonious receiver, without his or her consent, so long as there is no 
“breach of the peace,” Madden v Brown, 8 App Div 454, 40 NYS 714 
(4th Dept 1896); see Restatement, Second, Torts §§ 100-111; Prosser & 
Keeton Torts (5th ed) 137-139, Sec. 22; I Harper & James, The Law of 
Torts 264, Sec. 3.16. The Restatement view is that there is justification 
only if the owner “acts promptly after his dispossession or after his 
timely discovery of it,” Restatement, Second, Torts Sec. 103. No New 
York case on the point has been found, but Prosser and Harper & James 
are in accord. A conditional vendor, however, has no right to use force 
in repossessing a chattel, Regg v Buckley-Newhall Co., 72 Misc 387, 130 
NYS 172 (AppT 1911); see Annot: 99 ALR2d 358. 


Scope of employment generally is a question for the jury when a 
battery is committed by an employee, Riviello v Waldron, 47 NY2d 297, 
418 NYS2d 300, 391 NE2d 1278 (1979); Collins v Butler, 179 NY 156, 
71 NE 746 (1904). The test is “whether the act was done while the ser- 
vant was doing his master’s work, no matter how irregularly, or with 
what disregard of instructions,” including “any act which can fairly and 
reasonably be deemed to be an ordinary and natural incident or attri- 
bute of that act.” Riviello v Waldron, supra; see Judith M. v Sisters of 
Charity Hosp., 93 NY2d 932, 693 NYS2d 67, 715 NE2d 95 (1999); Cosgrove 
v Ogden, 49 NY 255 (1872); Oneta v Paul Tocci Co., 271 App Div 681, 
67 NYS2d 795 (1st Dept 1947), affd, 297 NY 629, 75 NE2d 743 (1947); 
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Dykes v McRoberts Protective Agency, Inc., 256 AD2d 2, 680 NYS2d 
513 (1st Dept 1998); O’Donnell v K-Mart Corp., 100 AD2d 488, 474 
NYS2d 344 (4th Dept 1984); O’Boyle v Avis Rent-A-Car System, Inc., 78 
AD2d 431, 485 NYS2d 296 (2d Dept 1981) (Lazer, J.); see Savarese v 
City of New York Housing Authority, 172 AD2d 506, 567 NYS2d 855 
(2d Dept 1991) (off-duty New York City Housing Authority officers, in 
arresting plaintiff, were acting within scope of employment and had a 
duty to prevent plaintiffs beating). According to Riviello, the factors to 
be considered include the “connection between the time, place and occa- 
sion for the act; the history of the relationship between employer and 
employee as spelled out in actual practice; whether the act is one com- 
monly done by such an employee; the extent of departure from normal 
methods of performance; and whether the specific act was one that the 
employer could reasonably have anticipated. . . .” 46 NY2d at 303; see 
Acosta v Loews Corp., 276 AD2d 214, 717 NYS2d 47 (1st Dept 2000). 
On the foreseeability aspect, see O’Boyle v Avis Rent-A-Car System, 
Inc., supra; Ira S. Bushey & Sons, Inc. v U. S., 398 F2d 167 (2d Cir 
1968). 


Thus, it is a jury question whether a restaurant counterman who 
assaulted a customer for failing to pay, Langguth v Bickford’s, Inc., 297 
NY 982, 80 NE2d 363 (1948), or a gamekeeper who shot a poacher, 
Magar v Hammond, 183 NY 387, 76 NE 474 (1906), was acting within 
the scope of his employment. However, as a matter of law a janitor who 
threw a roller-skating child off the sidewalk in front of the apartment 
he tended was not engaged in any act connected with his employment, 
Muller v Hillenbrand, 227 NY 448, 125 NE 808 (1920); nor is a shipping 
clerk who assaults a truckman making a delivery, Gibilaro v Lomax 
Trading Corp., 16 NY2d 898, 264 NYS2d 554, 212 NE2d 61 (1965), nor 
is a hospital attendant who commits a sexual assault upon a patient, 
Judith M. v Sisters of Charity Hosp., 93 NY2d 932, 693 NYS2d 67, 715 
NE2d 95 (1999); Cornell v State, 46 NY2d 1032, 416 NYS2d 542, 389 
NE2d 1064 (1979); nor is a Supreme Court officer who raped a private 
security guard, Bowman v State, 10 AD3d 315, 781 NYS2d 103 (1st 
Dept 2004); nor is a priest who sexually abuses a minor, Paul J.H. v 
Lum, 291 AD2d 894, 736 NYS2d 561 (4th Dept 2002); nor is a security 
guard who attacked a security supervisor based on a long-standing 
personal grudge and far from his assigned post, Dykes v McRoberts 
Protective Agency, Inc., 256 AD2d 2, 680 NYS2d 513 (1st Dept 1998); 
nor is a hotel porter who verbally and physically abuses a guest, Moritz 
v Pines Hotel, Inc., 52 AD2d 1020, 383 NYS2d 704 (8d Dept 1976); nor 
is a bartender who engages in an altercation with a customer for purely 
private ends, Savarese v City of New York Housing Authority, 172 
AD2d 506, 567 NYS2d 855 (2d Dept 1991). On the other hand, an 
employer was held responsible as a matter of law when the undisputed 
facts showed that he had instructed his employee to test a boiler in the 
street at 150 lbs. pressure and the employee, at the customer’s request, 
tested it to 198 lbs., holding down the safety valve in order to do so, 
Ochsenbein v Shapley, 85 NY 214 (1881). The employee’s act, though 
reckless, was in furtherance of the employer’s business, see PJI 2:235, 
2:236, 2:237. The Workers’ Compensation defense of exclusivity is not 
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available to employer who instigates or abets an assault by one em- 
ployee upon another, Deutsch v Great Atlantic & Pacific Tea Co., Inc., 
89 AD2d 597, 452 NYS2d 469 (2d Dept 1982). 


The rules regarding scope of employment do not differ when the 
defendant is a common carrier. In Adams v New York City Transit 
Authority, 88 NY2d 116, 643 NYS2d 511, 666 NE2d 216 (1996), the 
Court of Appeals overruled Stewart v Brooklyn & Crosstown R. Co., 90 
NY 588 (1882), and held that a common carrier is not liable for assaul- 
tive conduct committed outside the scope of employment. Thus, the New 
York City Transit Authority was not liable for injuries sustained by a 
subway rider as a result of an unprovoked attack by a Transit Author- 
ity token booth clerk. 


Damages 


Damages recoverable for battery include compensation for the 
injury, pain and suffering and any special damages incurred, McCombs 
v Hegarty, 205 Misc 937, 1830 NYS2d 547 (NY City Ct 1954); see Thompson 
v Hickey, 283 AD2d 939, 724 NYS2d 241 (4th Dept 2001); De La Cruz v 
New York, 163 AD2d 163, 557 NYS2d 381 (1st Dept 1990). Plaintiffs 
subjective testimony of pain from the battery is sufficient to establish 
entitlement to some compensation, see Laurie Marie M. v Jeffrey T.M., 
159 AD2d 52, 559 NYS2d 336 (2d Dept 1990), affd, 77 NY2d 981, 571 
NYS2d 907, 575 NE2d 393 (1991) Gintrafamily sexual abuse); Levine v 
Abergel, 127 AD2d 822, 512 NYS2d 218 (2d Dept 1987). Loss of earn- 
ings are recoverable under a general allegation of damages and need 
not be specifically alleged because such loss constitutes a damage which 
the law implies, Groben v Edel, 273 App Div 1018, 79 NYS2d 525 (2d 
Dept 1948). Damages for humiliation, fright and mental anguish are 
also recoverable whether or not the victim sustained physical injury, 
Williams v Underhill, 63 App Div 223, 71 NYS 291 (1st Dept 1901), but 
neither the person attacked nor members of his or her family can re- 
cover for the fright, humiliation or mental anguish suffered by members 
of the family as a result of the attack, Stout v Syracuse, 2 AD2d 801, 
153 NYS2d 728 (4th Dept 1956); Hutchinson v Stern, 115 App Div 791, 
101 NYS 145 (4th Dept 1906); see PJI 2:284. 


Mitigation of Damages 


Defendant may show in mitigation of compensatory as well as puni- 
tive damages that the plaintiffs words or actions provoked the battery, 
see Albicocco v Nicoletto, 11 AD2d 690, 204 NYS2d 566 (2d Dept 1960), 
affd, 9 NY2d 920, 217 NYS2d 91, 176 NE2d 100 (1961); Pirodsky v 
Pirodsky, 179 AD2d 1066, 579 NYS2d 524 (4th Dept 1992) (citing PJI); 
Shenkman v O’Malley, 2: AD2d 567, 157 NYS2d 290 (1st Dept 1956). 
The jury must be instructed that if it finds that plaintiff provoked 
defendant’s acts and that the provocation was so recent as reasonably 
to indicate that defendant’s acts were committed in the state of excite- 
ment engendered by plaintiffs provocation, it may take such facts into 
consideration in fixing the amount of plaintiffs damages, Lee v Woolsey, 
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19 Johns 319 (NY Sup 1822); Curtis v Kozeluh, 50 NYS2d 883 (NY City 
Ct 1944). With respect to the measure of damages, PJI 2:280 through 
2:295 may be adapted. 


Legal expenses may not be recovered, Stout v Syracuse, 2 AD2d 
801, 153 NYS2d 728 (4th Dept 1956); but as to claims under 42 USC 
§ 1983, see Comment, 3:60 (Constitutional Torts). 


Punitive Damages 


Punitive damages may be awarded, Kiff v Youmans, 86 NY 324 
(1881); Voltz v Blackmar, 64 NY 440 (1876); Laurie Marie M. v Jeffery 
T.M., 77 NY2d 981, 571 NYS2d 907, 575 NE2d 393 (1991) (intrafamily 
sexual abuse), even though defendant has already been fined in a crim- 
inal action based on the same acts, Cook v Ellis, 6 Hill 466 (NY Sup 
1844), but such damages may not be awarded against an employer on 
the basis of the employee’s acts unless the employer authorized, 
participated in or ratified the employee’s acts, Murray v Long Island R. 
Co., 35 AD2d 579, 313 NYS2d 610 (2d Dept 1970), affd, 28 NY2d 849, 
322 NYS2d 248, 271 NE2d 227 (1971); Neal v C.F.M. Enterprises, Inc., 
133 AD2d 941, 520 NYS2d 656 (3d Dept 1987); O’Donnell v K-Mart 
Corp., 100 AD2d 488, 474 NYS2d 344 (4th Dept 1984); see Loughry v 
Lincoln First Bank, N.A., 67 NY2d 369, 502 NYS2d 965, 494 NE2d 70 
(1986); Comments, PJI 2:235, 2:278. Defendant’s acts must be shown to 
have been committed with actual malice or so recklessly and wantonly 
as to permit the inference of malice, Guion v Associated Dry Goods 
Corp. (Lord & Taylor Division), 43 NY2d 876, 403 NYS2d 465, 374 
NE2d 364 (1978); Connors v Walsh, 131 NY 590, 30 NE 59 (1892): see 
Smith v Erie, 295 AD2d 1010, 743 NYS2d 649 (4th Dept 2002) (punitive 
damages can be awarded upon a showing of gross, wanton and willful 
conduct). Punitive damages may be awarded, particularly where the 
conduct has the character of outrage frequently associated with crime, 
Freeman v Port Authority of New York and New Jersey, 243 AD2d 409, 
663 NYS2d 557 (1st Dept 1997). On the issue of malice, all of the im- 
mediately connected circumstances tending to explain defendant’s mo- 
tive, including the words spoken by defendant at the time, are admis- 
sible, Voltz v Blackmar, supra, but when evidence concerning words 
spoken is admitted, the jury should be informed that such evidence may 
be considered only on the issue of malice and cannot form an indepen- 
dent basis for damages, Galvin v Starin, 1382 App Div 577, 116 NYS 919 
(3d Dept 1909). The latter statement assumes that the words used are 
not otherwise actionable; as to words or acts causing emotional distur- 
bance, see PJI 3:6, and as to defamation, see PJI 3:23-3:38. Punitive 
damages are not recoverable against the state or its political subdivi- 
sions, Sharapata v Islip, 56 NY2d 332, 452 NYS2d 347, 487 NE2d 1104 
(1982); but the immunity of the municipality does not extend to individ- 
ual police officers, Staudacher v Buffalo, 155 AD2d 956, 547 NYS2d 770 
(4th Dept 1989); Carney v Utica, 148 AD2d 927, 539 NYS2d 165 (4th 
Dept 1989). Likewise, punitive damages may not be imposed against a 
public benefit corporation which performs an essentially governmental 
function and which is heavily supported by tax revenues, Clark- 
Fitzpatrick, Inc. v Long Island R. Co., 70 NY2d 382, 521 NYS2d 653, 
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516 NE2d 190 (1987). For a punitive damage charge and for additional 
comment concerning punitive damages, see PJI 2:278. 


Statute of Limitations 


The statute of limitations for battery is one year, CPLR 215. 
Plaintiff cannot circumvent the statute of limitations by labeling the 
claim as negligent assault when the evidence establishes as a matter of 
law that the defendant acted with intent to inflict physical injury, Wrase 
v Bosco, 271 AD2d 440, 706 NYS2d 434 (2d Dept 2000); Dykstra v 
Partridge, 144 AD2d 337, 583 NYS2d 917 (2d Dept 1988); see Rutzinger 
v Lewis, 302 AD2d 653, 754 NYS2d 735 (3d Dept 2003). A battery claim 
is not subject to the discovery rule of CPLR 214-c, Plaza v Estate of 
Wisser, 211 AD2d 111, 626 NYS2d 446 (1st Dept 1995) (statute of limi- 
tations for battery claim based on transmission of HIV virus runs from 
date of physical contact). CPLR 215(8) extends the statute of limitations 
for one year from the termination of a criminal action against the same 
defendant. There is a split of authority regarding whether CPLR 215(8) 
extends the statute of limitations against the wrongdoer only, or 
whether it also operates to extend the statute of limitations against 
vicariously liable defendants, compare Alford v St. Nicholas Holding 
Corp., 218 AD2d 622, 631 NYS2d 30 (1st Dept 1995) (1st Dept applying 
CPLR 215(8) to suit against wrongdoer’s employer) with Villanueva v 
Comparetto, 180 AD2d 627, 580 NYS2d 30 (2d Dept 1992) (2d Dept re- 
fusing to apply CPLR 215(8)) and Jordan v Britton, 128 AD2d 315, 515 
NYS2d 678 (4th Dept 1987) (4th Dept refusing to apply companion stat- 
ute, EPTL 5-4.1(2)). 


CPLR 213-b provides for a seven year statute of limitations in an 
action by a crime victim against a defendant convicted of a crime that is 
the subject of such action, where plaintiffs injury resulted from that 
crime, see Pitt v Feagles, 202 AD3d 109, 161 NYS3d 150 (2d Dept 2021); 
Boice v Burnett, 245 AD2d 980, 667 NYS2d 100 (3d Dept 1997). This 
statute applies whether the crime was prosecuted in state or federal 
court, Elkin v Cassarino, 248 AD2d 35, 680 NYS2d 601 (2d Dept 1998). 
“Convicted” is not defined in CPLR 213-b, Pitt v Feagles, supra 
(defendant adjudicated as youthful offender not “convicted” of crime for 
purposes of CPLR 213-b; plaintiffs action against defendant for mali- 
cious prosecution and false arrest, among other claims, dismissed as 
time-barred). 


Actions brought against municipal defendants are governed by the 
one year and ninety day period set forth in General Municipal Law 
§ 50-1, which takes precedence over the one year statutory limitations 
period provided in CPLR 215, Bosone v Suffolk, 274 AD2d 532, 712 
NYS2d 128 (2d Dept 2000); Wright v Newburgh, 259 AD2d 485, 686 
NYS2d 74 (2d Dept 1999). ~ 
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PJI 3:4. Intentional Torts—Interference with Person or 
Property—Battery Committed in Performance 
of Public Duty or Authority 


One who (seeks to make a lawful arrest, has 
another person lawfully in custody) has the right 
to use as much force as (he, she) reasonably be- 
lieves necessary in order to (make the arrest, 
prevent such person’s escape) and can be held li- 
able only if (no force was necessary, the force used 
was excessive). 


Plaintiff claims that defendant (in the process 
of arresting plaintiff, while plaintiff was in defen- 
dant’s custody), (/state claimed battery, such as:] 
struck (him, her) in the face without provocation) 
causing plaintiff to sustain (/state injury, as:] a 
fractured jaw). Defendant admits striking plaintiff 
but says that plaintiff was (resisting arrest, at- 
tempting to escape) and that defendant used only 
as much force as (he, she) reasonably believed nec- 
essary under the circumstances. 


Taking into consideration all of the circum- 
stances existing at the time and place of the 
incident, if you find that it was not reasonable for 
defendant to believe that plaintiff was (resisting 
arrest, attempting to escape), then defendant was 
not justified in using force at all and you will find 
that defendant committed a battery. If, however, 
you find that defendant reasonably believed that 
plaintiff was (resisting arrest, attempting to es- 
cape), and that defendant was justified in using 
force to the extent that defendant reasonably 
believed it necessary to (make the arrest, prevent 
the escape), you must then decide whether the 
force used was reasonably believed by defendant 
to be necessary. In making that decision, you must 
take into consideration all of the circumstances 
confronting defendant at the time and place of the 
incident, including (/here set forth factors for which 
there is evidence in the case, such as:] what defendant 
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saw and heard; whether there was assistance avail- 
able to defendant; what if anything you find that 
defendant had been informed about plaintiff; what 
if anything you find that defendant had been 
informed concerning the commission of a crime in 
the area). Defendant was not required, at (his, her) 
own peril, to measure the precise amount of force 
necessary. (/Add when applicable:/ Defendant would 
not be liable for a battery simply because (he, she) 
failed to (identify [himself, herself], state [his, her] 
purpose, show the warrant.) If you find that there 
was such a failure, you may consider that fact in 
determining whether, if defendant had (identified 
[himself, herself], shown the warrant), the force 
used would have been necessary, and, therefore, 
whether it was reasonable for defendant to believe 
that the force used was reasonably necessary.) If 
by these standards defendant used excessive force 
to accomplish (his, her) purpose, defendant com- 
mitted a battery and is liable for damages result- 
ing from (his, her) act. 


If you find that defendant reasonably believed 
that plaintiff was (resisting arrest, attempting to 
escape) and that defendant used no more force 
than defendant reasonably believed necessary, you 
will find that defendant committed no battery. If 
you find that defendant did not reasonably believe 
that plaintiff was (resisting arrest, attempting to 
escape), or you find that defendant did not reason- 
ably believe the force used was necessary under 
the circumstances, you will find that defendant 
committed a battery. 


Comment 


Caveat 1: The pattern charge is concerned primarily with the issue 
of the improper use of force or the use of excessive force and assumes 
that the arrest or custody to which it refers is lawful. The rules of law 
governing when an arrest or detention is lawful and when a mentally ill 
person may be restrained are considered in the Comment to PJI 3:5 
(False Imprisonment). When a fact question concerning any of those 
underlying those situations is presented, the pattern charge should be 
modified, see Comment, PJI 3:5. 


Caveat 2: The pattern charge assumes that defendant is a peace 
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officer and that the force used is other than deadly physical force. When 
deadly force has been used or defendant is a private person rather than 
a peace officer, the pattern charge must be modified, see infra this 
Comment. 


Caveat 3: Since the same use of force may constitute battery or 
negligence depending upon whether it was intentional or not, it will 
often be necessary to submit both issues to the jury, Flamer v Yonkers, 
309 NY 114, 127 NE2d 838 (1955); see Davila v New York, 139 AD3d 
890, 33 NYS38d 306 (2d Dept 2016). 


Based on Penal Law § 35.30; Holland v Poughkeepsie, 90 AD3d 
841, 985 NYS2d 583 (2d Dept 2011); Baynes v New York, 23 AD2d 756, 
258 NYS2d 473 (2d Dept 1965); Hinton v New York, 13 AD2d 475, 212 
NYS2d 97 (1st Dept 1961); Huff v State, 271 App Div 1040, 68 NYS2d 
365 (3d Dept 1947); Fletcher v State, 15 Misc2d 1014, 183 NYS2d 265 
(Ct Cl 1959), affd, 9 AD2d 862, 194 NYS2d 456 (4th Dept 1959); see 
Tennessee v Garner, 471 US 1, 105 SCt 1694 (1985); Flamer v Yonkers, 
309 NY 114, 127 NE2d 838 (1955); Stein v State, 53 AD2d 988, 385 
NYS2d 874 (3d Dept 1976); see also Disla v New York, 117 AD3d 617, 
986 NYS2d 463 (1st Dept 2014); Family Court Act § 153-a; Criminal 
Procedure Law §§ 120.80(2)-(8), 140.15(2)-(8), 140.25(3), 140.27(1), 
140.35(2)-(3); Prosser, Torts (4th Ed) 127-36, §§ 25-26; 1 Harper & 
James, The Law of Torts 269-288, §§ 3.17-3.19; Restatement, Second, 
Torts §§ 131-136, 144. 


To prevail on a cause of action for battery committed in the perfor- 
mance of a public duty, plaintiff must establish that defendant used 
excessive force, Disla v New York, 117 AD3d 617, 986 NYS2d 463 (1st 
Dept 2014). Only such force as is reasonably believed necessary under 
the circumstances may be used, Holland v Poughkeepsie, 90 AD3d 841, 
935 NYS2d 583 (2d Dept 2011); see Davila v New York, 139 AD3d 890, 
33 NYS3d 306 (2d Dept 2016). Claims that law enforcement personnel 
used excessive force in the course of an arrest are analyzed under the 
Fourth Amendment and its standard of objective reasonableness, 
Williams v New York, 129 AD3d 1066, 12 NYS3d 256 (2d Dept 2015); 
Moore v New York, 68 AD3d 946, 891 NYS2d 156 (2d Dept 2009); 
Ostrander v State, 289 AD2d 463, 735 NYS2d 163 (2d Dept 2001). If 
found to be objectively reasonable, the officer’s actions are privileged 
under the doctrine of qualified immunity, Holland v Poughkeepsie, 90 
AD3d 841, 935 NYS2d 583 (2d Dept 2011) Hayes v Amsterdam, 2 AD3d 
1139, 770 NYS2d 1388 (3d Dept 2003); see Higgins v Oneonta, 208 AD2d 
1067, 617 NYS2d 566 (3d Dept 1994). 


The reasonableness of an officer’s use of force must be judged from 
the perspective of a reasonable officer on the scene, rather than with 
the 20/20 vision of hindsight, Lepore v Greenburgh, 120 AD3d 1202, 
992 NYS2d 329 (2d Dept 2014); Rivera v New York, 40 AD3d 334, 836 
NYS2d 108 (1st Dept 2007) (quoting Graham v Connor, 490 US 386, 
109 SCt 1865 (1989)). The inquiry should take into account that police 
officers are often forced to make split-second judgments about the 
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amount of force that is necessary in circumstances that are tense, un- 
certain, and rapidly evolving, Holland v Poughkeepsie, 90 AD3d 841, 
935 NYS2d 583 (2d Dept 2011). The decision to use deadly force will be 
deemed objectively reasonable if the officer has probable cause to believe 
that the person against whom it is used poses a significant threat of 
death or serious physical injury to the officer or others, Bridenbaker v 
Buffalo, 137 AD3d 1729, 28 NYS3d 545 (4th Dept 2016); Williams v 
New York, 129 AD3d 1066, 12 NYS38d 256 (2d Dept 2015). Because of 
its intensely factual nature, the question of whether the use of force 
was reasonable under the circumstances is generally best left for the 
jury, Holland v Poughkeepsie, supra; Harvey v Brandt, 254 AD2d 718, 
677 NYS2d 867 (4th Dept 1998). 


To prevail on a cause of action for battery committed in the perfor- 
mance of a public duty, plaintiff must establish that defendant used 
excessive force, Disla v New York, 117 AD3d 617, 986 NYS2d 463 (1st 
Dept 2014). In each case only such force as is reasonably believed neces- 
sary under the circumstances may be used, Holland v Poughkeepsie, 90 
AD3d 841, 935 NYS2d 583 (2d Dept 2011). The pattern charge is 
concerned primarily with the issue of the improper use of force or the 
use of excessive force and assumes that the arrest or custody to which it 
refers is lawful. The rules of law governing when arrest or detention is 
lawful, and when a mentally ill person may be restrained, are considered 
in the Comment, PJI 3:5 (False Imprisonment). When a fact question 
concerning any of those underlying situations is presented, the pattern 
charge should be modified, see Comment, PJI 3:5. 


With respect to service of legal process by peace officers, there is no 
right to enter forcibly in order to make service or execution, Slater v 
Wood, 22 Super Ct 15, 38; Prosser, Torts (4th Ed) 129, § 25; see CPL 
120.80(4), (5), but if entry is peaceably obtained such force as is neces- 
sary to overcome resistance to service or to execute the order may be 
used, Hager v Danforth, 20 Barb 16 (NY Gen Term 1854); see Moore v 
Devoy, 37 How Pr 18 (NY Super Ct 1869); Restatement, Second, Torts 
§ 145. The rules with respect to the process itself parallel those govern- 
ing a warrant of arrest (see Comment, PJI 3:5), that is, the process 
server is protected if he or she acts under process fair on its face, People 
v Warren, 5 Hill 440 (NY Sup 1843), although not if the defect is appar- 
ent on its face, Toof v Bently, 5 Wend 276 (NY Sup 1830), nor, it seems, 
if the process server has knowledge of a defect not apparent on its face, 
see Wood v State, 28 AD2d 648, 280 NYS2d 609 (4th Dept 1967), nor if 
the person upon whom service is to be made is misnamed in the pro- 
cess, Mead v Haws, 7 Cow 332 (NY Sup 1827); Griswold v Sedgwick, 6 
Cow 456 (NY Sup 1826); see People v Briggs, 19 NY2d 37, 277 NYS2d 
662, 224 NE2d 93 (1966), and People v Warren, 5 Hill 440 (NY Sup 
1843), upholding convictions for criminal assault and resisting arrest, 
respectively, where the arresting officer was aware of the defect in the 
process: “The place to test out a process as being good or bad is ina 
court,” rather than by “armed resistance,” People v Briggs, supra; see 
also Boose v Rochester, 71 AD2d 59, 421 NYS2d 740 (4th Dept 1979); 
Danahy v Meese, 84 AD2d 670, 446 NYS2d 611 (4th Dept 1981) 
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(“plaintiffs cause of action seeking to recover for false imprisonment is 
dismissed because it fails to allege that the arrest warrant was void on 
its face or illegal and that defendants knew or should have known that 
it was.”). 


Unlike civil rights claims pursued under 42 USC § 1983, common- 
law claims involving intentional torts of municipal officials may lead to 
vicarious liability for the employing municipality if the tort was com- 
mitted within the scope of employment, Holland v Poughkeepsie, 90 
AD83d 841, 935 NYS2d 583 (2d Dept 2011). Scope of employment may be 
a question for the jury, Woodson v New York City Housing Authority, 
10 NY2d 30, 217 NYS2d 31, 176 NE2d 57 (1961); Piquette v New York, 
4 AD3d 402, 771 NYS2d 365 (2d Dept 2004) (scope of employment de- 
termination depends heavily on facts and circumstances of particular 
case); Figueroa v New York City Housing Authority, 232 AD2d 293, 648 
NYS2d 444 (1st Dept 1996); Burns v New York, 6 AD2d 30, 174 NYS2d 
192 (1st Dept 1958). The pattern charge assumes an action brought 
against the individual alleged to have committed the battery. In an ac- 
tion brought against the employer alone or against both the individual 
and the employer, the employer will be held liable if the force used was 
within the general scope of the employment and with a view to further- 
ing the employer’s business, even though the act of the employee was 
wilful or reckless, Magar v Hammond, 183 NY 387, 76 NE 474 (1906); 
see Riviello v Waldron, 47 NY2d 297, 418 NYS2d 300, 391 NE2d 1278 
(1979); Comment to PJI 3:3. Moreover, in view of § 8 of the Court of 
Claims Act, governmental immunity is no defense for a municipal 
employer, McCarthy v Saratoga Springs, 269 App Div 469, 56 NYS2d 
600 (3d Dept 1945). In an action against the employer alone or against 
both the actor and his or her employer, the pattern charge must be 
modified to present the scope of employment issue to the jury, see PJI 
2:235, 2:236, and 2:237. Where, however, the conduct of the officer was 
wholly personal in nature, as where the officer pulled the plaintiff over 
to obtain information in order to hold him financially responsible for 
damage to the officer’s private car, the conduct is not within the scope 
of employment as a matter of law, Schilt v New York City Transit 
Authority, 304 AD2d 189, 759 NYS2d 10 (1st Dept 2003). 


Intent is an essential element of the action, Flamer v Yonkers, 309 
NY 114, 127 NE2d 838 (1955). Note, however, that the intent at issue is 
simply intent to make contact, see PJI 3:1. That charge may be used 
when intent is an issue. 


Use of force is improper and unlawful when force is unnecessary, 
Rauppius v State, 15 Misc2d 384, 180 NYS2d 805 (Ct Cl 1958) 
(unprovoked attack by state hospital attendant on mental patient); see 
Fletcher v State, 15 Misc2d 1014, 183 NYS2d 265 (Ct Cl 1959), affd, 9 
AD2d 862, 194 NYS2d 456 (4th Dept 1959) (shooting an unarmed 
parolee who made no threatening gesture). Moreover, the general rule 
that words, no matter how offensive, do not justify use of force if unac- 
companied by any overt act of hostility (see Comment to PJI 3:3) ap- 
plies also to a public official, Winant v State, 33 Misc2d 990, 227 NYS2d 
106 (Ct Cl 1962) (state trooper); Brown v State, 24 Misc2d 358, 205 
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NYS2d 73 (Ct Cl 1960) (supervisor at State Industrial School). Under 
Penal Law § 35.301(1), a peace officer is justified in using physical force, 
other than deadly physical force, in the course of making an arrest or 
preventing an escape from custody, when and to the extent the officer 
reasonably believes it necessary to effect the arrest or prevent the 
escape, or to defend him or herself or a third person from what the of- 
ficer reasonably believes to be the use or imminent use of physical force. 
Liability turns not on whether plaintiff was in fact resisting arrest or 
attempting escape or whether the force used was in fact necessary, but 
rather on whether defendant reasonably believed plaintiff to have com- 
mitted an offense and whether it was reasonable for defendant to believe 
that the force he used was necessary. 


Under Penal Law § 35.30(3), a private person, directed to assist a 
peace officer to effect an arrest or to prevent an escape, see Penal Law 
§ 195.10, may use physical force, other than deadly physical force, when 
and to the extent that person reasonably believes it necessary to carry 
out the peace officer’s direction, unless he or she knows the arrest is not 
authorized. Under Penal Law § 35.30(4) a private person acting on his 
or her own may use physical force, other than deadly physical force, 
when and to the extent he or she reasonably believes it necessary to ef- 
fect an arrest or prevent the escape from custody of a person whom he 
or she reasonably believes to have committed an offense and who in fact 
has committed such offense, see Watkins v Sears Roebuck & Co., 289 
AD2d 73, 735 NYS2d 75 (1st Dept 2001) (force reasonable as a matter 
of law where plaintiffs leg broken when plaintiff tackled from behind 
without warning after exiting store at rapid pace with stolen merchan- 
dise and plaintiffs testimony did not indicate he would have heeded 
warning to stop and where use of force stopped once plaintiff hit 
ground). In a case involving a private person acting under the direction 
of a peace officer, the pattern charge must be modified to present any 
fact issue as to whether defendant knew the arrest was not authorized 
and concerning the direction given, see Schiaroli v Ellenville, 111 AD2d 
947, 490 NYS2d 48 (8d Dept 1985). In a case involving a private person 
acting on his or her own, the pattern charge must be modified to pre- 
sent the additional issue of whether the offense had in fact been 
committed. If the private person acting under the direction of a peace 
officer is injured, he has a cause of action against the municipality, 
General Municipal Law § 71-a; Schiaroli v Ellenville, supra. 


As to deadly physical force, defined in Penal Law § 10(11), § 35.30 
expands the self-defense rule to cover defense of a third person as well, 
and makes justification turn on reasonable belief that a felony had been 
committed or that force was necessary, rather than proof of actual com- 
mission of a felony and actual necessity for force, and limits the kinds of 
felonies to which its rule applies to those involving “use or attempted 
use or threatened imminent use of deadly physical force,” § 35.30(1)(a)(i), 
as well as to “kidnapping, arson, escape in the first degree, burglary in 
the first degree or any attempt to commit such a crime,” § 35.30(1)(a)(ii), 
and to any felony if the arresting officer reasonably believes that the 
perpetrator “is armed with a firearm or deadly weapon,” § 35.30(1)(b). A 
private person directed by a peace officer to assist in an arrest may 
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under Penal Law § 35.30(3) use deadly physical force in defense of self 
or a third person against what he or she reasonably believes to be the 
use or imminent use of deadly physical force, or when the peace officer 
so directs unless the private person knows that the peace officer is not 
authorized to use deadly physical force under the circumstances. As to a 
private person making an arrest on his or her own, § 35.30 offers protec- 
tion if the person acts in defense of self or a third person to counter 
what he or she reasonably believes to be the use or imminent use of 
deadly physical force, § 35.30(4)(a), and also if he or she reasonably 
believes such force necessary to effect the arrest of a person who has 
committed murder, manslaughter in the first degree, robbery, forcible 
rape or forcible sodomy and who is in immediate flight therefrom, 
§ 35.30(4)(b). When deadly physical force has been used by defendant, 
the pattern charge must be modified accordingly. 


Force is excessive when it goes beyond what the actor reasonably 
believes necessary, Stein v State, 53 AD2d 988, 385 NYS2d 874 (3d 
Dept 1976), Penal Law § 35.30; Restatement, Second, Torts § 132. What 
force is reasonably believed necessary is to be assessed in the light of all 
of the circumstances existing at the time the force is used, Jones v 
State, 33 NY2d 275, 352 NYS2d 169, 307 NE2d 236 (1973), and is not 
to be measured by subsequently developed facts, Lippert v State, 207 
Misc 632, 1389 NYS2d 751 (Ct Cl 1955); see also Prosser & Keeton, Torts 
(5th Ed) 155, § 26. Claims that law enforcement personnel used exces- 
sive force are analyzed under the Fourth Amendment standard of 
reasonableness, which requires a careful balancing of the nature and 
quality of the intrusion on the individual’s Fourth Amendment interests 
against the countervailing governmental interests, Holland v Pough- 
keepsie, 90 AD3d 841, 9835 NYS2d 583 (2d Dept 2011). Because of the 
intensely factual nature of the inquiry, the issue is.one that should 
ordinarily be left to the jury, Woods v New York, 29 AD2d 550, 285 
NYS2d 149 (2d Dept 1967), aff'd, 23 NY2d 934, 298 NYS2d 513, 246 
NE2d 362 (1969); Holland v Poughkeepsie, supra; see McCummings v 
New York City Transit Authority, 81 NY2d 923, 597 NYS2d 653, 613 
NE2d 559 (1993). 


That the police had reason to believe that the person being arrested 
had participated in a killing and was probably armed are factors to be 
considered, see People v Hill, 17 NY2d 185, 269 NYS2d 422, 216 NE2d 
588 (1966); Arnold v State, 108 AD2d 1021, 486 NYS2d 94 (3d Dept 
1985); Restatement, Second, Torts, § 132, Comment c. It appears that 
failure to comply with the requirements to inform the person to be ar- 
rested of the cause of arrest by the officer or citizen making an arrest 
without a warrant, or to inform him or her that the officer is acting 
under a warrant, if that be the case, CPL 120.80(2), 140.15(2), 140.27(1), 
140.35(2), does not make an arrest illegal or constitute a basis for an ac- 
tion for battery, see Arnold v Steeves, 10 Wend 514 (NY Sup 1833); 
Ford v State, 21 AD2d 437, 250 NYS2d 857 (3d Dept 1964); but see 
Frost v Thomas, 24 Wend 418 (NY Sup 1840); People v Marendi, 213 
NY 600, 107 NE 1058 (1915). Defendant’s failure to inform plaintiff of 
his or her authority and purpose, however, may be considered by the 
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jury in determining the issue of excessiveness of force if the use of force 
thereby would have been rendered unnecessary, ALI Model Penal Code 
§ 3.07, Comment 2. 


As to burden of proof, defenses and damages, see Comment, PJI 
3:3. (Battery—Generally), and as to the defense afforded retail 
mercantile establishments by General Business Law §§ 217, 218, see 
Comment, PJI 3:5 (False Imprisonment). 


Punitive damages are not recoverable against the State or its polit- 
ical subdivisions, Sharapata v Islip, 56 NY2d 332, 452 NYS2d 347, 437 
NE2d 1104 (1982); but the immunity of the municipality does not extend 
to individual police officers, Carney v Utica, 148 AD2d 927, 539 NYS2d 
165 (4th Dept 1989). Likewise, punitive damages may not be imposed 
against a public benefit corporation which performs an essentially 
governmental function and which is heavily supported by by tax 
revenues, Clark-Fitzpatrick, Inc. v Long Island R. Co., 70 NY2d 382, 
521 NYS2d 6538, 516 NE2d 190 (1987). 


Battery actions against municipalities, public authorities, and simi- 
lar entities are governed by the specific statute of limitations on tort 
claims found in the specific relevant statute governing tort claims 
against the public entity, see Tharps v New York, 59 NY2d 1023, 466 
NYS2d 960, 453 NE2d 1249 (1983) (1 year 90 days in battery action 
against NYC Transit Authority, see Public Authorities Law § 1212). 


Offering dismissal of criminal charges upon condition that the ac- 
cused waive the right to institute civil proceedings for damages pre- 
sents an unacceptable risk of impairing the integrity of the criminal 
justice system and such a waiver is unenforceable, even when volunta- 
rily made, Cowles v Brownell, 73 NY2d 382, 540 NYS2d 973, 538 NE2d 
325 (1989). 
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PJI 3:5. Intentional Torts—Interference with Person or 
Property—F alse Arrest 


As you have heard, the plaintiff, AB, seeks dam- 
ages for false arrest. A person commits a false ar- 
rest if he or she intentionally and without the right 
to do so arrests or takes into custody another 
person who is aware of the arrest and does not 
consent to it. 


AB claims that the defendant, CD, arrested 
(him, her) without a warrant for the crime of 
[specify crime] and caused (him, her) to sustain 
damages. CD admits that (he, she) arrested AB and 
that (he, she) did not have a warrant, but says that 
under the circumstances the arrest was lawful. 


CD, as a police officer, had the right to arrest 
AB without a warrant if (he, she) had reasonable 
cause to believe that both a crime had been com- 
mitted and AB had committed it. CD must prove 
that (he, she) had reasonable cause for believing 
that a crime had been committed and that AB was 
the person who had committed it. 


Reasonable cause for AB’s arrest existed if the 
facts and circumstances known to CD, or the infor- 
mation that (he, she) had before making the ar- 
rest, were such as to lead a reasonably prudent 
person to believe that both a crime had been com- 
mitted and AB was the person who had committed 
it. If the arrest of AB was made with reasonable 
cause it was lawful even though AB was not con- 
victed of the crime for which (he, she) was 
arrested. : 


CD claims that at the time (he, she) arrested 
AB the facts as they appeared to (him, her) were 
[specify the facts which CD claims are sufficient to 
constitute reasonable cause]. If you find that the 
facts appeared to CD as (he, she) claims and that a 
reasonably prudent person would have believed 
that those were the facts, your finding will be that 
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CD had reasonable cause to believe that both a 
crime had been committed, and AB had committed 
it, and your finding will be that there was no false 
arrest. If you find that the facts as they appeared 
to CD were not as (he, she) claims or that it was 
not reasonable for (him, her) to have believed that 
those were the facts or that it was not reasonable 
for (him, her) to conclude that AB had committed 
a crime, your finding will be that CD did not have 
reasonable cause for the arrest and that there was 
a false arrest. 


Comment 


Caveat 1: False imprisonment is sometimes spoken of as “false 
arrest.” Arrest usually involves confinement, but not every confinement 
originates with an arrest, Wallace v Kato, 549 US 384, 127 SCt 1091 
(2007). False imprisonment, therefore, includes but is not limited to 
false arrest. Except in this limited sense, the terms are synonymous, 
Jacques v Sears, Roebuck & Co., Inc., 30 NY2d 466, 334 NYS2d 632, 
285 NE2d 871 (1972); Restatement, Second, Torts 118, Comment b; see 
Brown v Roland, 215 AD2d 1000, 627 NYS2d 791 (3d Dept 1995); see 
also Holland v Poughkeepsie, 90 AD3d 841, 985 NYS2d 583 (2d Dept 
2011) (false arrest and false imprisonment are two names for sam 
tort). | 


Caveat 2: The pattern charge deals with but one of the many fact 
patterns that give rise to false imprisonment actions — an arrest by a 
police officer without a warrant for a crime not committed in his or her 
presence (see CPL 140.10). 


I. Elements of False Arrest and False Imprisonment 


The elements of both false arrest and false imprisonment are: (1) 
the defendant intended to confine plaintiff, (2) the plaintiff was con- 
scious of the confinement, (3) the plaintiff did not consent to the confine- 
ment, and (4) the confinement was not otherwise privileged, Torres v 
Jones, 26 NY38d 742, 27 NYS3d 468, 47 NE38d 747 (2016); Martinez v 
Schenectady, 97 NY2d 78, 735 NYS2d 868, 761 NE2d 560 (2001); Parvi 
v Kingston, 41 NY2d 558, 394 NYS2d 161, 362 NE2d 960 (1977); 
Broughton v State, 37 NY2d 451, 373 NYS2d 87, 335 NE2d 310 (1975); 
Roberts v New York, 171 AD3d 139, 97 NYS3d 3 (1st Dept 2019); Holland 
v Poughkeepsie, 90 AD3d 841, 935 NYS2d 583 (2d Dept 2011). 


Any physical detention, though it be only for a few minutes, is suf- 
ficient, Jacques v Sears, Roebuck & Co., Inc., 30 NY2d 466, 334 NYS2d 
632, 285 NE2d 871 (1972); Seguin v Myers, 279 App Div 690, 108 NYS2d 
28 (3d Dept 1951); Egleston v Scheibel, 113 App Div 798, 99 NYS 969 
(2d Dept 1906). It is not necessary that there be confinement to a prison. 
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Thus, false imprisonment may consist of confining a person to a store, 
Reese v Julia Sport Wear, 260 App Div 263, 21 NYS2d 99 (3d Dept 
1940), or a hotel room, Cicurel v Mollet, 1 AD2d 239, 149 NYS2d 397 
(ist Dept 1956), affd, 1 NY2d 797, 153 NYS2d 60, 185 NE2d 594 (1956), 
or a hospital, Willoughby v Mount Sinai Hosp., 15 AD3d 264, 790 NYS2d 
437 (1st Dept 2005), or preventing a person from exiting at the place 
where he entered when other means of exit are unknown to him and he 
is not advised of them, Barrett v Watkins, 82 AD3d 1569, 919 NYS2d 
569 (3d Dept 2011) (access road to wooded recreation area blocked); 
Talcott v National Exhibition Co., 144 App Div 337, 128 NYS 1059 (2d 
Dept 1911) (baseball stadium). Confinement may also result when a 
school child is placed in an unventilated and unsanitary “time-out” 
room and not permitted to leave, Peters v Rome City School Dist., 298 
AD2d 864, 747 NYS2d 867 (4th Dept 2002). 


Confinement may result although no physical force is employed; the 
display of force sufficient to dominate the situation and submission 
thereto by plaintiff is enough, McLoughlin v New York Edison Co., 252 
NY 202, 169 NE 277 (1929), as is any other act which deprives plaintiff 
of his or her liberty, Ippisch v Moricz-Smith, 1 Misc2d 120, 144 NYS2d 
505 (Sup 1955), mod on other grounds, 1 AD2d 968, 150 NYS2d 419 (2d 
Dept 1956). There is no requirement that plaintiff offer physical resis- 
tance to the force displayed or threatened, see Stevens v O’Neill, 51 App 
Div 364, 64 NYS 663 (1st Dept 1900), affd, 169 NY 375, 62 NE 424 
(1902); Feldman v Bethel, 106 AD2d 695, 484 NYS2d 147 (3d Dept 
1984). However, neither a request that plaintiff leave the premises, 
Bass v Saratoga Harness Racing Ass’n, 286 App Div 934, 148 NYS2d 31 
(3d Dept 1955), nor a threat to have plaintiff arrested, Blumenfeld v 
Harris, 3 AD2d 219, 159 NYS2d 561 (1st Dept 1957), aff'd, 3 NY2d 905, 
167 NYS2d 925, 145 NE2d 871 (1957), nor the issuance of an appear- 
ance ticket, Santoro v Smithtown, 40 AD3d 736, 835 NYS2d 658 (2d 
Dept 2007); Du Chateau v Metro-North Commuter R. Co., 253 AD2d 
128, 688 NYS2d 12 (1st Dept 1999); Kramer v Herrera, 176 AD2d 1241, 
576 NYS2d 736 (4th Dept 1991); Pritchett v State, 61 AD2d 1110, 403 
NYS2d 579 (3d Dept 1978), nor the issuance of a criminal summons in 
lieu of an arrest warrant, Weiss v Hotung, 26 AD3d 855, 809 NYS2d 
376 (4th Dept 2006); see Zetes v Stephens, 108 AD3d 1014, 969 NYS2d 
298 (4th Dept 2013), constitutes confinement, see Ellenville v Searles, 
235 AD2d 692, 652 NYS2d 151 (3d Dept 1997) (brief traffic stop for ser- 
vice of process with no actual custody is not a confinement). Likewise, 
plaintiffs own decision to remain at her place of employment, prompted 
by her fear that she would be arrested or discharged if she left, did not 
give rise to any confinement, Malanga v Sears, Roebuck and Co., 109 
AD2d 1054, 487 NYS2d 194 (4th Dept 1985), affd, 65 NY2d 1009, 494 
NYS2d 302, 484 NE2d 665 (1985); Arrington v Liz Claiborne, Inc., 260 
AD2d 267, 688 NYS2d 544 (1st Dept 1999). An appearance in criminal 
court pursuant to a criminal summons is not a confinement, Nadeau v 
La Pointe, 272 AD2d 769, 707 NYS2d 704 (8d Dept 2000); Reinhart v 
Jakubowski, 239 AD2d 765, 657 NYS2d 802 (8d Dept 1997). 


A. Intent to Confine 


Intent is an essential element of the tort, Broughton v State, 37 
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NY2d 451, 373 NYS2d 87, 335 NE2d 310 (1975); Kim v BMW of Manhat- 
tan, Inc., 35 AD3d 315, 827 NYS2d 129 (1st Dept 2006) (no confinement 
by car dealer where plaintiff could leave garage if he chose not to take 
car); Stauber v New York City Transit Authority, 10 AD3d 280, 781 
NYS2d 26 (1st Dept 2004) (no intent to confine where bus driver 
promptly requested assistance to extricate wheelchair from defective 
lift); Restatement, Second, Torts § 35(2) and Comments d, h. The intent 
necessary is intent to detain or confine, Broughton v State, supra; Petty 
v North General Hosp., 1 AD3d 288, 767 NYS2d 590 (1st Dept 2003). It 
need not be intent to confine the particular person confined. It is enough 
that through an act done with intent to confine a third person, plaintiff 
is in fact confined, Restatement, Second, Torts § 43; see Gau v Smitty’s 
Super Valu, Inc., 183 Ariz 107, 901 P2d 455 (App Div 1 1995). Intent to 
confine is not established merely upon a showing that defendant’s words 
or actions caused a police officer to confine the plaintiff, see Berrios v 
Our Lady of Mercy Medical Center, 20 AD3d 361, 799 NYS2d 452 (1st 
Dept 2005); Du Chateau v Metro-North Commuter R. Co., 253 AD2d 
128, 688 NYS2d 12 (1st Dept 1999). Rather, plaintiff must show that 
the defendant directed the officer to take plaintiff into custody, see 
Vernes v Phillips, 266 NY 298, 194 NE 762 (1935); Du Chateau v Metro- 
North Commuter R. Co., supra, or otherwise affirmatively instigated 
the arrest, Mesiti v Wegman, 307 AD2d 339, 763 NYS2d 67 (2d Dept 
2003). Except on the issue of punitive damages, neither good faith nor 
malice is relevant, Broughton v State, supra; see Parkin v Cornell 
University, Inc., 164 AD2d 240, 562 NYS2d 1013 (8d Dept 1990), rev'd 
on other grounds, 78 NY2d 523, 577 NYS2d 227, 583 NE2d 939 (1991). 

When intent is in issue, the pattern charge must be modified. As to 
intent, see PJI 3:1. 


B. Consciousness of Confinement and Absence of Consent 


The restraint must be without plaintiffs consent and plaintiff must 
be conscious of it, Parvi v Kingston, 41 NY2d 553, 394 NYS2d 161, 362 
NE2d 960 (1977); Broughton v State, 37 NY2d 451, 373 NYS2d 87, 335 
NE2d 310 (1975), and it is error not to instruct the jury that if plaintiff 
goes along voluntarily in order to clear his or her name there is no 
detention, Stevens v O’Neill, 51 App Div 364, 64 NYS 663 (1st Dept 
1900), affd, 169 NY 375, 62 NE 424 (1902); Feldman v Bethel, 106 
AD2d 695, 484 NYS2d 147 (8d Dept 1984); Farina v Saratoga Harness 
Racing Ass’n, 20 AD2d 750, 246 NYS2d 960 (3d Dept 1964); see Best v 
Genung’s Inc., 46 AD2d 550, 363 NYS2d 669 (3d Dept 1975) (as to re- 
straint for a reasonable time under Gen. Bus. Law § 218); Prosser, 
Torts (4th ed) 101, § 18; Restatement, Second, Torts §§ 49, 56, 62; and 
the discussion of consent in the Comment to PJI 3:3. Whether detention 
was without plaintiffs consent and whether plaintiff was aware of it are 
generally questions for the jury, Stevens v O’Neill, supra; see Wiggins v 
Metro-North Commuter R. Co., 228 AD2d 198, 643 NYS2d 104 (1st 
Dept 1996) (triable issue of fact as to whether a reasonable person in 
plaintiffs position would have believed that he was being arrested 
when, after an altercation with the conductor, the police escorted him 
off the train, questioned him in railroad police facility, and issued an 
appearance ticket for harassment); Feldman v Bethel, supra. 
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C. Privilege 


The burden of proof is on the plaintiff to establish detention against 
his or her will, intent to detain or confine, and scope of employment 
when in issue. With respect to the fourth element, that the confinement 
was not otherwise privileged, the plaintiff must plead and prove that 
the confinement or detention was effectuated without a warrant, see 
Parvi v Kingston, 41 NY2d 553, 394 NYS2d 161, 362 NE2d 960 (1977); 
Broughton v State, 37 NY2d 451, 373 NYS2d 87, 335 NE2d 310 (1975); 
Smith v Nassau, 34 NY2d 18, 355 NYS2d 349, 311 NE2d 489 (1974); 
see also Sutton v Evans, 4 AD2d 580, 168 NYS2d 112 (1st Dept 1957). A 
warrantless confinement or detention gives rise to the presumption that 
it is unlawful, thereby casting the burden upon the defendant to plead 
and prove justification as an affirmative defense, Barr v Albany, 50 
NY2d 247, 428 NYS2d 665, 406 NE2d 481 (1980); Parvi v Kingston, 
supra; Broughton v State, supra; Smith v Nassau, supra; Casey v State, 
148 AD3d 1370, 51 NYS3d 203 (3d Dept 2017); see Moulton v State, 114 
AD3d 115, 977 NYS2d 797 (3d Dept 2013). Such a restraint is privileged 
only if it is reasonable under the circumstances and in its time and 
manner, Sindle v New York City Transit Authority, 33 NY2d 293, 352 
NYS2d 183, 307 NE2d 245 (1973); Casey v State, supra; Barrett v 
Watkins, 82 AD3d 1569, 919 NYS2d 569 (3d Dept 2011). Factors to be 
considered in determining the reasonableness of a restraint include the 
need to protect persons and property, the manner and place of the oc- 
currence and the feasibility and practicality of alternative courses of ac- 
tion, Sindle v New York City Transit Authority, supra; Casey v State, 
supra (confinement of court officer by supervisor enforcing rule requir- 
ing court officer to turn over her firearms not reasonable where rules 
did not authorize enforcement by confinement or force). The reasonable- 
ness of the restraint ordinarily presents a jury question, Barrett v 
Watkins, supra. The burden that defendant must meet is not, however, 
proof beyond a reasonable doubt, but simply by a preponderance of the 
evidence, Hallenbeck v Albany, 99 AD2d 639, 472 NYS2d 187 (3d Dept 
1984); Greene v Fankhauser, 137 App Div 124, 121 NYS 1004 (1st Dept 
1910); see Torres v Jones, 26 NY3d 742, 27 NYS3d 468, 47 NE8d 747 
(2016) (probable cause does not require proof sufficient to convict be- 
yond a reasonable doubt). Since the burden of proof on some issues is 
upon plaintiff and on others is on defendant, the first paragraph of PJI 
1:60 rather than PJI 1:23 should be used in charging on the meaning of 
burden of proof. 


Lawfulness of the detention is governed by a number of different 
statutes and rules of the common law that cover (1) detention in defense 
of self or of property, (2) detention for investigation, (3) civil arrest, (4) 
criminal arrest, (5) custodial or disciplinary detention, and (6) restraint 
of the mentally ill, each of which is considered below. 


1. Detention in Defense of Self or of Property 


Detention in defense of self or of property is governed by the same 
rules, stated in the Comment to PJI 3:3, that control assault under such 
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circumstances, see Restatement, Second, Torts §§ 67, 80; 59 NYJur2d, 
False Imprisonment § 41. Thus, the owner of a place of amusement has 
the right to revoke a patron’s license to attend and if the patron there- 
after refuses to leave, the owner may cause the patron’s arrest for 
disorderly conduct, Gottlieb v Sullivan County Harness Racing Ass’n, 
25 AD2d 798, 269 NYS2d 314 (3d Dept 1966), and the driver of a bus 
may be justified in refusing to discharge persons causing damage to the 
vehicle and in driving them to a police station, Sindle v New York City 
Transit Authority, 33 NY2d 293, 352 NYS2d 183, 307 NE2d 245 (1973). 


2. Detention for Investigation 
a. Bya private person 


The right of a private person “who reasonably believes that another 
has tortiously taken a chattel upon his premises, or has failed to make 
due cash payment for a chattel purchased or services rendered there” to 
detain that person for investigation is recognized by Restatement, 
Second, Torts, § 120A. Even if the original detention is unreasonable 
and actionable, if it leads to booking or arraignment, any subsequent 
confinement is by due process of law and hence not actionable, Gearity 
v Strasbourger, 133 App Div 701, 118 NYS 257 (1st Dept 1909). 


b. Merchant’s Privilege 


Under § 218 of the General Business Law, which creates a. 
merchant’s privilege, a merchant has a defense to “any action for false 
arrest, false imprisonment, unlawful detention, defamation of character, 
assault, trespass or invasion of civil rights” founded on detention “on or 
in the immediate vicinity of the premises of a retail mercantile establish- 
ment” that the plaintiff “was detained in a reasonable manner and for 
not more than a reasonable time to permit . . . investigation or 
questioning” as to the ownership of merchandise and that the peace of- 
ficer, police officer, owner, employee or agent causing the detention “had 
reasonable grounds to believe that the person so detained was commit- 
ting or attempting to commit larceny on such premises of such 
merchandise.” The statute includes the fraudulent return of merchan- 
dise not previously purchased for store credit against other purchases, 
Bell v GAP, Inc., 189 Misc2d 719, 735 NYS2d 708 (AppT 2001). Under 
the statute, the proprietor of a motion picture theater enjoys a similar 
privilege for the purpose of investigating the unauthorized operation of 
a recording device in a theater. 


“Reasonable grounds” and “reasonable time” are defined in the 
statute. The burden of proving the reasonableness of the detention is on 
defendant, Best v Genung’s Inc., 46 AD2d 550, 363 NYS2d 669 (3d Dept 
1975). Factual issues bearing on whether the period of detention was 
reasonable are for the jury, Muza v Niketown New York, 278 AD2d 13, 
717 NYS2d 142 (1st Dept 2000); Haggerty v Federated Dept. Stores, 
Inc., 65 AD2d 617, 409 NYS2d 548 (2d Dept 1978), even though the 
testimony of an interested witness is uncontradicted, Roker v Gertz 
Long Island, 34 AD2d 680, 310 NYS2d 536 (2d Dept 1970). 
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The defense is not lost by turn-over to police and execution of an in- 
formation or complaint if the circumstances justify so doing, nor is the 
defense lost because the criminal action has been dismissed, Jacques v 
Sears, Roebuck & Co., Inc., 30 NY2d 466, 334 NYS2d 632, 285 NE2d 
871 (1972). Similarly, the defense is not lost because a plaintiff has 
been acquitted, Richardson v New York University, 202 AD2d 295, 609 
NYS2d 180 (1st Dept 1994). The statute does not provide a defense if 
the plaintiff is accused of stealing cash and not merchandise, Chenkin v 
Times Square Stores Corp., 69 AD2d 849, 415 NYS2d 468 (2d Dept 
1979). Nor does it provide a defense to causes of action sounding in ma- 
licious prosecution or negligent hiring, retention and supervision, Sada 
v Kohl’s Dept. Stores, Inc., 79 AD3d 1121, 913 NYS2d 567 (2d Dept 
2010). However, General Business Law § 516 creates a defense of lawful 
detention if there are reasonable grounds to believe that the person 
detained was using a stolen credit card, or attempting to make unlawful 
use of a credit card. As to lawful detention by a library, see Education 
Law § 265-a. 


The following charge and special verdict form should be used where 
the merchant’s privilege poses a question for the jury. 


PJI 3:5.1 


As you have heard, this is an action to recover 
damages for false imprisonment. A person falsely 
imprisons another person if he or she intention- 
ally and without the right to do so confines that 
person and that person is aware of being confined 
and does not consent to it. The defendant, CD, 
claims that: ([he, she] reasonably believed that the 
plaintiff, AB, [state illegal activity, e.g., AB had 
stolen merchandise from CD’s store]). CD also 
claims that AB was detained in a reasonable man- 
ner and for no more than a reasonable period of 
time to permit investigation. CD has the burden of 
establishing this defense by a preponderance of 
the evidence. 


If you find that CD has proved that (he, she) 
had a reasonable basis for believing that AB [state 
illegal activity in which AB allegedly engaged], 
that AB was detained in a reasonable manner, and 
that AB was detained for no more than a reason- 
able period of time to permit investigation, you 
will find that there was no false imprisonment. If 
you find that CD has failed to prove that (he, she) 
had a reasonable basis for believing that AB 
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engaged in [state illegal activity, e.g., AB had 
stolen merchandise from CD’s store], AB was 
detained in a reasonable manner, or for no more 
than a reasonable period of time to permit investi- 
gation, you will find that there was false 
imprisonment. 


Comment 


With respect to the verdict sheet below, signature lines should be 
included after each question, see Comment, PJI 1:95. The completed 
special verdict form should be marked as a court exhibit. 


Special Verdict Form PJI 3:5.1 SV 


(1) Did the defendant, CD, have reasonable grounds to believe 
that the plaintiff, AB, had committed or attempted to commit [state ille- 
gal activity, e.g., AB had stolen merchandise from CD’s store]? 


At least five jurors must agree on the answer to this question. 
Yes: uc Nose 


[Insert signature lines] 
(2) Was AB detained in a reasonable manner? 
At least five jurors must agree on the answer to this 
question. 


Yes__._ Noi 


[Insert signature lines] 


(3) Was the period of time that AB was detained reasonable under 
the circumstances? 


At least five jurors must agree on the answer to this 
question. 


Yes__No___ 


[Insert signature lines] 


If you have answered Question “1,” “2,” and “3” “Yes,” proceed no 


38 


Torts OTHER THAN NEGLIGENCE PJI 3:5 


further and return to the court. If your answer to any of the Questions 
is “No,” you will proceed to the next question. 


3. Civil Arrest 


Civil arrest, if unlawful, may be the basis of a false imprisonment 
action. Commitment for failure to obey a subpoena is governed by CPLR 
2308; commitment for failure to pay maintenance or support by Domes- 
tic Relations Law § 245 and Judiciary Law article 19; and commitment 
for civil contempt by Judiciary Law article 19. Civil Rights Law article 
3 limits the foregoing by establishing various privileges from civil arrest. 
Except in the statutory action established by Civil Rights Law § 26 for a 
witness arrested in violation of Civil Rights Law § 25, there apparently 
is no remedy for a person arrested in civil actions in violation of his or 
her Civil Rights Law article 3 privileges. For further discussion of the 
rules governing civil arrest as a basis for a false imprisonment action, 
see 59 NYJur2d, False Imprisonment § 32. 


4. Criminal Arrest 


The Criminal Procedure Law provisions dealing with the arrest 
power are: (a) by police officer with a warrant, 120.60; (b) by police of- 
ficer without a warrant, 140.10; (c) by peace officer without a warrant, 
140.25 and (d) by a private person, 140.30, 140.35. “Police officer” is 
defined in CPL 1.20(34) and “peace officer” is defined in CPL 1.20(33). 
Any criminal arrest that is unauthorized by the Criminal Procedure 
Law is unlawful and subjects the person making the arrest to liability 
for false imprisonment, Broughton v State, 37 NY2d 451, 373 NYS2d 
87, 335 NE2d 310 (1975); Smith v Nassau, 34 NY2d 18, 355 NYS2d 349, 
311 NE2d 489 (1974); Snead v Bonnoil, 166 NY 325, 59 NE 899 (1901); 
Tierney v State, 266 App Div 434, 42 NYS2d 877 (3d Dept 1943), affd, 
292 NY 5238, 54 NE2d 207 (1944). Absent an arrest pursuant to warrant 
or indictment, a private party who instigates an unlawful arrest is also 
subject to liability for false imprisonment, Donnelly v Morace, 162 AD2d 
247, 556 NYS2d 605 (1st Dept 1990). Each of the four criminal arrest 
situations is separately considered below. 


a. By police officer with a warrant 


Where an arrest is made pursuant to a warrant or order valid on 
its face and issued by a court having jurisdiction, the arresting officer is 
not liable for false imprisonment though the warrant or order be later 
set aside as erroneously issued, Vittorio v St. Regis Paper Co., 239 NY 
148, 145 NE 913 (1924); Marks v Townsend, 97 NY 590 (1885); St. John 
v Marlborough, 163 AD2d 761, 558 NYS2d 332 (3d Dept 1990); Conkey 
v State, 74 AD2d 998, 427 NYS2d 330 (4th Dept 1980); Smith v 
Livingston, 69 AD2d 993, 416 NYS2d 130 (4th Dept 1979); see Gisondi 
v Harrison, 72 NY2d 280, 532 NYS2d 234, 528 NE2d 157 (1988); Davis 
v Syracuse, 66 NY2d 840, 498 NYS2d 355, 489 NE2d 242 (1985); Salzano 
v Poughkeepsie, 300 AD2d 716, 751 NYS2d 130 (3d Dept 2002) 
(municipality not liable where arresting officers acted pursuant to 
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facially valid bench warrant that issuing court inadvertently failed to 
revoke following plaintiffs appearance). An arrest warrant is valid on 
its face if it follows the statutory form, Boose v Rochester, 71 AD2d 59, 
421 NYS2d 740 (4th Dept 1979); see Ford v State, 21 AD2d 437, 250 
NYS2d 857 (3d Dept 1964). But the warrant does not insulate the of- 
ficer or the state from liability where it fails to comply with the statu- 
tory requirements, see McIntyre v State, 142 AD2d 856, 530 NYS2d 898 
(3d Dept 1988) (warrant lacked adequate description of person to be ar- 
rested); Titus v Hill, 134 AD2d 911, 521 NYS2d 932 (4th Dept 1987) 
(failure to name issuing court as required by CPL 120.10(2)). Further, 
to be entitled to qualified immunity, the party asserting the privilege 
must establish that it was objectively reasonable for the police officer 
involved to believe that his or her conduct was appropriate under the 
circumstances or that officers of reasonable competence could disagree 
as to whether his or her conduct was proper, Delgado v New York, 86 
AD3d 502, 928 NYS2d 487 (1st Dept 2011). The warrant or order 
referred to is, of course, one issued by a New York court; an arrest in 
New York on a warrant issued in Pennsylvania for a misdemeanor is 
invalid, MacDonnell v McConville, 148 App Div 49, 132 NYS 1085 (1st 
Dept 1911), affd, 210 NY 529, 103 NE 1126 (1913); but see CPL 570.34. 


There is no protection if the officer has personally procured the is- 
suance of the warrant based upon his or her own false statements, 
Rivera v Monroe, 105 AD2d 1057, 482 NYS2d 164 (4th Dept 1984); Ross 
v Wappingers Falls, 62 AD2d 892, 406 NYS2d 506 (2d Dept 1978); see 
Ali v New York, 122 AD3d 888, 998 NYS2d 64 (2d Dept 2014) (presump- 
tion of probable cause arising from warrant may be rebutted by show- 
ing that officer procured warrant through false or unsubstantiated 
statements); Boose v Rochester, 71 AD2d 59, 421 NYS2d 740 (4th Dept 
1979). Nor is there protection if the officer procured the warrant in 
reckless disregard of the truth after failing to consider exculpatory evi- 
dence, Martinetti v Town of New Hartford Police Dept., 307 AD2d 735, 
763 NYS2d 189 (4th Dept 2003), or if the officer procured the warrant 
with little or no effort to establish the reliability of the confidential 
informant or of the information that the informant supplied, Delgado v 
New York, 86 AD3d 502, 928 NYS2d 487 (1st Dept 2011). A wrongful 
accusation resulting in an arrest pursuant to a warrant is not privileged 
and can give rise to liability for false imprisonment, Pantazis v Bleau 
Towing Service, Inc., 145 AD2d 816, 535 NYS2d 802 (8d Dept 1988). 
However, the confinement is privileged as a matter of law when plaintiff 
is arrested for allegedly violating an order of protection issued pursuant 
to Family Court Act § 168(1), Dioguardi v New Rochelle, 179 AD2d 798, 
578 NYS2d 660 (2d Dept 1992). Arrest of a person other than the one 
named in the warrant or order constitutes false imprisonment, Williams 
v Buffalo, 72 AD2d 952, 422 NYS2d 241 (4th Dept 1979), unless plaintiff 
knowingly caused the officer to believe plaintiff was the person intended, 
see Craner v Corbett, 27 AD2d 796, 279 NYS2d 135 (4th Dept 1967). 
Further, the qualified privilege does not protect officers who remain on 
the premises and detain its inhabitants once they realized that they are 
in the wrong house or the circumstances are such that a reasonable of- 
ficer would have realized that a mistake had been made, Delgado v New 
York, supra. 
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A search warrant for a given location that does not provide for the 
arrest of the plaintiff will not immunize the police officer acting pursu- 
ant to the warrant from civil liability for an unlawful arrest, Barr v 
Albany, 50 NY2d 247, 428 NYS2d 665, 406 NE2d 481 (1980); see Bacon 
v Westchester, 149 AD2d 451, 589 NYS2d 951 (2d Dept 1989) (execu- 
tion of search warrant does not justify detention of all persons found 
within the premises); but see Ali v New York, 122 AD3d 888, 998 NYS2d 
64 (2d Dept 2014) (search warrant gives rise to rebuttable presumption 
of probable cause for detention of occupants of premises); Lee v New 
York, 272 AD2d 586, 709 NYS2d 102 (2d Dept 2000) (where individual 
is detained by the police during the execution of a facially valid search 
warrant, the confinement is privileged). In addition, when there are two 
or more persons to whom the name on an arrest warrant applies with 
complete accuracy the officer is privileged to arrest the person whom he 
or she reasonably believes is the person intended only after using due 
diligence to verify the defendant’s identity, Dennis v State, 96 AD2d 
1143, 467 NYS2d 737 (4th Dept 1983); Williams v Buffalo, 72 AD2d 
952, 422 NYS2d 241 (4th Dept 1979). Police officers executing a search 
warrant have limited authority to detain the occupants of the premises 
while a proper search is being conducted and are privileged to use rea- 
sonable force to effectuate the detention, Ali v New York, supra. Where 
warranted by the evidence, the jurors should be told that, in evaluating 
whether a detention was privileged, they should determine whether, 
notwithstanding any initial probable cause to enter the premises, the 
police exceeded the scope of their limited authority to detain the oc- 
cupants, id. Because the presumption of probable cause may only be 
rebutted with evidence that the search warrant was procured based 
upon false or unsubstantiated statements of a police officer, it is not ap- 
propriate for a jury to determine, as a factual matter, whether the of- 
ficer obtained sufficient corroboration of the information provided by an 
informant prior to applying for the warrant, Ali v New York, 185 AD3d 
880, 126 NYS3d 191 (2d Dept 2020). If the warrant erroneously identi- 
fies the person to be arrested, the officer is immune from liability if the 
officer ascertains that the person arrested is the person described in the 
warrant and that the arrestee bears a reasonable resemblance to the 
person described in the warrant, Davis v Syracuse, 66 NY2d 840, 498 
NYS2d 355, 489 NE2d 242 (1985). An arrest pursuant to a “John Doe” 
warrant is permissible, provided the warrant describes the person to 
permit identification with reasonable certainty, CPL 120.10(2). 
However, once “John Doe’s” name becomes known a failure to amend 
the warrant renders it invalid on its face, and the arrest must be justi- 
fied by a showing of probable cause, Dabbs v State, 59 NY2d 213, 464 
NYS2d 428, 451 NE2d 186 (1983). 


Where habeas corpus relief is granted based on lack of jurisdiction, 
such relief establishes a person’s right to recover for false imprison- 
ment, Casler v State, 33 AD2d 305, 307 NYS2d 695 (4th Dept 1970). 
Malicious prosecution is the appropriate form of action, however, where 
the alleged unlawful arrest was made pursuant to a valid warrant, 
Broughton v State, 37 NY2d 451, 373 NYS2d 87, 335 NE2d 310 (1975); 
Washington-Herrera v Greenburgh, 101 AD3d 986, 956 NYS2d 487 (2d 
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Dept 2012); Williams v Buffalo, 72 AD2d 952, 422 NYS2d 241 (4th Dept 
1979); Rest. 2d, Torts, § 35, Comment a; but see Ruggerio v New York 
Racing Ass’n, Inc., 14 AD3d 976, 788 NYS2d 515 (3d Dept 2005) (where 
warrant was based upon false information supplied by arresting officer, 
false imprisonment, not malicious prosecution, held to be gist of the ac- 
tion); Ross v Wappingers Falls, 62 AD2d 892, 406 NYS2d 506 (2d Dept 
1978) (same). 


b. By police officer without a warrant 


The pattern charge concerns the type of arrest authorized by CPL 
140.10, that is, when the arresting officer has reasonable cause to 
believe that a crime has been committed and that the person arrested 
has committed it, or when the officer has reasonable cause to believe 
that the person arrested has committed an offense in the officer’ s pres- 
ence, Alifieris v American Airlines, Inc., 63 NY2d 370, 482 NYS2d 453, 
472 NE2d 303 (1984). The authority to arrest upon probable cause is 
statewide, CPL 140.10(3); Alifieris v American Airlines, Inc., supra; see 
also Brewster v New York, 111 AD2d 892, 490 NYS2d 601 (2d Dept 
1985). However, if the offense is a petty offense, it must have been com- 
mitted or the police officer must have believed it was committed within 
the geographical area of his or her employment, CPL 140.10(2)(a). More- 
over, the arrest must be made in the county where the petty offense 
was committed or an adjoining county unless the officer is in continuous 
and close pursuit in which case the officer may arrest the offender 
where the offender is apprehended, CPL 140.10(2)(b). 


Criminal Procedure Law 570.34 authorizes a police officer to make 
an arrest based on “reasonable information that the accused stands 
charged in the courts of another state with a crime punishable by death 
or imprisonment for a term exceeding one year.” Where an arrest is jus- 
tified pursuant to CPL 570.34, the arrest is privileged as a matter of 
law, Johnson v Kings County District Attorney’s Office, 308 AD2d 278, 
763 NYS2d 635 (2d Dept 2003) (information contained in South Caro- 
lina warrant provided reasonable information justifying plaintiffs ar- 
rest); Heath v State, 229 AD2d 912, 645 NYS2d 366 (4th Dept 1996). 


An arrest without a warrant is presumptively invalid and in a false 
imprisonment action the burden is on the officer to establish that the 
arrest was privileged, Broughton v State, 37 NY2d 451, 373 NYS2d 87, 
335 NE2d 310 (1975); Downs v Guilderland, 70 AD3d 1228, 897 NYS2d 
264 (3d Dept 2010); Wallace v Albany, 283 AD2d 872, 725 NYS2d 728 
(3d Dept 2001); Stratton v Albany, 204 AD2d 924, 612 NYS2d 286 (3d 
Dept 1994); Williams v Moore, 197 AD2d 511, 602 NYS2d 199 (2d Dept 
1993); Berson v New York, 122 AD2d 7, 504 NYS2d 177 (2d Dept 1986); 
see Moulton v State, 114 AD3d 115, 977 NYS2d 797 (3d Dept 2013). 
Probable cause for the arrest is a complete defense to an action alleging 
false imprisonment, Farquharson v United Parcel Service, 202 AD3d 
923, 163 NYS8d 544 (2d Dept 2022); Hernandez v Denny’s Corporation, 
177 AD3d 1372, 114 NYS3d 147 (4th Dept 2019); Roberts v New York, 
171 AD3d 139, 97 NYS3d 3 (1st Dept 2019); Ellison v New Rochelle, 62 
AD3d 830, 879 NYS2d 200 (2d Dept 2009); Rakidjian v Suffolk, 28 
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AD3d 734, 814 NYS2d 248 (2d Dept 2006); Molina v New York, 28 
AD8d 372, 814 NYS2d 120 (1st Dept 2006); Carlton v Nassau County 
Police Dept., 306 AD2d 365, 761 NYS2d. 98 (2d Dept 2003); Tersigni v 
Triborough Bridge and Tunnel Authority, 293 AD2d 366, 741 NYS2d 
204 (1st Dept 2002); see Braxton v New York, 178 AD3d 1000, 115 
NYS3d 408 (2d Dept 2019). Probable cause is also occasionally referred 
to as reasonable cause, Smith v Nassau, 34 NY2d 18, 355 NYS2d 349, 
311 NE2d 489 (1974); Veras v Truth Verification Corp., 87 AD2d 381, 
451 NYS2d 761 (1st Dept 1982), aff'd, 57 NY2d 947, 457 NYS2d 241, 
443 NE2d 489 (1982). A determination of probable cause made upon a 
preliminary hearing creates a presumption of probable cause that can 
be overcome only upon a showing of fraud, perjury, or the withholding 
of evidence, Brown v Roland, 215 AD2d 1000, 627 NYS2d 791 (3d Dept 
1995). In Tetreault v State, 108 AD2d 1072, 485 NYS2d 864 (3d Dept 
1985), criminal rules regarding suppression of evidence were applied in 
a false arrest case. Thus, the fruit of an unlawful search and seizure 
cannot give rise to probable cause to arrest and defeats defendant’s 
claim of privilege, see Ostrover v New York, 192 AD2d 115, 600 NYS2d 
243 (1st Dept 1993). Similarly, in Guntlow v Barbera, 76 AD3d 760, 907 
NYS2d 86 (38d Dept 2010), the court applied the two-part Aguilar- 
Spinelli test, see Spinelli v U.S., 393 US 410, 89 SCt 584 (1969) , Aguilar 
v State of Tex., 378 US 108, 84 SCt 1509 (1964), which permits police 
officers to rely on an informant’s hearsay to establish probable cause 
only if it is shown that the informant was reliable and had a basis of 
knowledge for the information imparted, see Delgado v New York, 86 
AD3d 502, 928 NYS2d 487 (1st Dept 2011) (applying Aguilar-Spinelli 
test to case involving execution of search warrant); but see Ali v New 
York, 122 AD3d 888, 998 NYS2d 64 (2d Dept 2014) (disagreeing with 
holding in Delgado and noting that Delgado opinion did not address 
presumption of probable cause arising from judicial issuance of 
warrant). Where the information imparted constitutes nothing more 
than unsubstantiated rumor, unfounded accusation or conclusory 
characterization, it will not satisfy this test, even if supplied by a reli- 
able informant and even if the informant is a fellow officer, Guntlow v 
Barbera, supra. Likewise, probable cause is not established where the 
police acted solely on the basis of uncorroborated information supplied 
by criminal with no proven track record, Delgado v New York, supra. 
Where there has been no prior judicial probable cause determination in 
a preliminary hearing or otherwise, the issue of probable cause is a jury 
question unless there is no real dispute as to the’ facts or the proper 
inferences to be drawn from the facts, Parkin v Cornell University, Inc., 
78 NY2d 523, 577 NYS2d 227, 583 NE2d 939 (1991); Smith v Nassau, 
34 NY2d 18, 355 NYS2d 349, 311 NE2d 489 (1974); Burgio v Ince, 79 
AD3d 17338, 913 NYS2d 864 (4th Dept 2010); Fausto v New York, 17 
AD3d 520, 793 NYS2d 165 (2d Dept 2005); Malone v Glens Falls, 251 
AD2d 838, 674 NYS2d 502 (3d Dept 1998); see Braxton v New York, 
178 AD3d 1000, 115 NYS3d 408 (2d Dept 2019); Carlton v Nassau 
County Police Dept., 306 AD2d 365, 761 NYS2d 98 (2d Dept 2003). In 
Ali v New York, supra, the Second Department, noting its reservations 
about the analysis in Delgado v New York, supra, held that a jury in a 
civil action should not be asked to determine whether a detention was 
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privileged by applying probable-cause standards applicable in criminal 
law, including the Aguilar-Spinelli test, at least where the defendants 
were acting pursuant to a warrant. In such circumstances, the jury 
should be instructed to determine whether the presumption of probable 
cause was rebutted by evidence that the defendant procured the war- 
rant by presenting false or unsubstantiated statements, Ali v New York, 
supra. 


Probable cause, i.e., reasonable cause, is defined as such grounds as 
would induce an ordinarily prudent and cautious person, under the cir- 
cumstances, to believe plaintiff had committed a crime, Torres v Jones, 
26 NY3d 742, 27 NYS3d 468, 47 NE3d 747 (2016); Colon v New York, 
60 NY2d 78, 468 NYS2d 453, 455 NE2d 1248 (1983); Smith v Nassau, 
34 NY2d 18, 355 NYS2d 349, 311 NE2d 489 (1974); Farquharson v 
United Parcel Service, 202 AD3d 923, 163 NYS3d 544 (2d Dept 2022); 
Jenkins v New York, 2 AD8d 291, 770 NYS2d 22 (1st Dept 2003); Drayton 
v New York, 292 AD2d 182, 739 NYS2d 44 (1st Dept 2002); Wallace v 
Albany, 283 AD2d 872, 725 NYS2d 728 (38d Dept 2001); see Roberts v 
New York, 171 AD3d 139, 97 NYS3d 3 (1st Dept 2019) (probable cause 
to arrest does not require proof beyond a reasonable doubt). Probable 
cause consists of such facts as would lead a reasonable prudent person 
in like circumstances to believe a person guilty, Farquharson v United 
Parcel Service, supra; Macareno v New York, 187 AD3d 1164, 133 
NYS3d 282 (2d Dept 2020). Probable cause must be determined from 
the sum of available information know to police at the time of the war- 
rantless arrest and without the benefit of hindsight, Farquharson v 
United Parcel Service, supra; Adams v New York, 167 AD3d 825, 90 
NYS3d 149 (2d Dept 2018). Generally, information provided by an 
identified citizen accusing another individual of a specific crime is legally 
sufficient to establish probable cause to arrest, Farquharson v United 
Parcel Service, supra; Iorio v New York, 19 AD3d 452, 798 NYS2d 437 
(2d Dept 2005). The jury’s inquiry is whether a reasonably prudent 
person would have believed the facts to be as defendant claims they ap- 
peared to him or her, Levy’s Store v Endicott Johnson Corporation, 272 
NY 155, 5 NE2d 74 (1936) (malicious prosecution); Burns v Wilkinson, 
228 NY 113, 126 NE 518 (1920) (same); Wallenstein v Rosenbaum, 241 
App Div 374, 272 NYS 346 (1st Dept 1934) (same). It is for this reason 
that the last paragraph of the pattern charge is framed as it is. 


Probable cause does not require awareness of a particular crime 
but only that some crime has been committed, Wallace v Albany, 283 
AD2d 872, 725 NYS2d 728 (3d Dept 2001); see Draper v U.S., 358 US 
307, 79 SCt 329 (1959); Matter of William H., 264 AD2d 676, 695 NYS2d 
93 (1st Dept 1999); People v Schneider, 58 AD2d 817, 396 NYS2d 272 
(2d Dept 1977). Further, probable cause does not require a legally suf- 
ficient case for conviction after trial, Batista v New York, 15 AD3d 304, 
790 NYS2d 445 (1st Dept 2005); Jenkins v New York, 2 AD3d 291, 770 
NYS2d 22 (1st Dept 2003); Wallace v Albany, supra, and can be sup- 
ported by hearsay, if such hearsay is based upon the informant’s knowl- 
edge and the information is reliable, Downs v Guilderland, 70 AD3d 
1228, 897 NYS2d 264 (38d Dept 2010). Thus, it is error to charge the 
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jury that defendant must prove each element of the underlying crime by 
a preponderance of the evidence in order to show the existence of prob- 
able cause because such a charge erroneously instructs the jury that the 
validity of the arrest depends on an ultimate finding that plaintiff was 
guilty rather than a finding that probable cause existed at the time of 
the arrest, Mucius v Nassau, 288 AD2d 276, 733 NYS2d 458 (2d Dept 
2001). 


Arrest without a warrant may be made by a police officer where the 
crime is committed in the officer’s presence, see Snow v Schreier, 193 
AD3d 1346, 147 NYS3d 274 (4th Dept 2021) (plaintiffs refusal to leave 
restaurant upon staffs request constituted crime of trespass, which was 
committed in officers’ presence). Arrest without a warrant may also be 
lawfully made by a police officer upon the identification by the victim of 
a crime of the person arrested as the perpetrator of the crime, see Smith 
v Nassau, 34 NY2d 18, 355 NYS2d 349, 311 NE2d 489 (1974); Abdul- 
Aziz v New York, 56 AD3d 291, 867 NYS2d 79 (1st Dept 2008); Carlton 
v Nassau County Police Dept., 306 AD2d 365, 761 NYS2d 98 (2d Dept 
2003); Drayton v New York, 292 AD2d 182, 739 NYS2d 44 (1st Dept 
2002) (fact that police disregarded plaintiffs exculpatory explanation 
does not negate probable cause); Orminski v Lake Placid, 268 AD2d 
780, 702 NYS2d 181 (3d Dept 2000) (mere fact that arresting officer 
heard conflicting statements does not indicate lack of probable cause); 
Williams v New York, 208 AD2d 919, 617 NYS2d 867 (2d Dept 1994) 
(probable cause established where person making the identification is 
neither a paid informer nor anonymous); Toenis v Hommel, 59 AD2d 
1000, 399 NYS2d 723 (3d Dept 1977). Arrest without a warrant may 
also be lawfully made based upon the confession of a co-conspirator 
which specifically implicates the person arrested and upon admissions 
of the person arrested, Malanga v Sears, Roebuck and Co., 109 AD2d 
1054, 487 NYS2d 194 (4th Dept 1985), affd, 65 NY2d 1009, 494 NYS2d 
302, 484 NE2d 665 (1985). 


However, the failure of the arresting police officer to make further 
inquiry when a reasonable person would have done so may be evidence 
of lack of probable cause, Farquharson v United Parcel Service, 202 
AD3d 923, 163 NYS3d 544 (2d Dept 2022); Guntlow v Barbera, 76 AD3d 
760, 907 NYS2d 86 (3d Dept 2010); Fausto v New York, 17 AD8d 520, 
793 NYS2d 165 (2d Dept 2005); Carlton v Nassau Police Dept., 306 
AD2d 365, 761 NYS2d 98 (2d Dept 2003); see Sital v New York, 60 
AD3d 465, 875 NYS2d 22 (1st Dept 2009) (probable cause not established 
where the investigating police officer had doubts about the credibility of 
the witness whose accusation provided the sole basis for the arrest, 
where the identification of the plaintiff was arguably contradicted by 
physical: evidence from the crime scene, and there was testimony that 
the investigating officer recognized the plaintiff based on a prior arrest, 
at which time he had referred to the plaintiff as an “animal”); see also 
Torres v Jones, 26 NY3d 742, 27 NYS3d 468, 47 NE3d 747 (2016) (prob- 
able cause not established as matter of law where police’s evidence 
against plaintiff consisted of presence of plaintiffs jewelry in victim’s 
room, plaintiff lied before admitting that she knew victim, murdered 
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victim was found unclothed and results of plaintiff's polygraph 
inconclusive; trier of fact could infer that police intentionally induced 
plaintiff to sign false confession by wearing her down). Although, as a 
general rule, information provided by an identified person accusing an- 
other individual of a specific crime is sufficient to provide probable 
cause, the information must nonetheless be sufficient to make the ar- 
resting officer aware of such facts and circumstances as would lead a 
reasonably prudent person in like circumstances to believe that the 
plaintiff is guilty, Sirlin v New Castle, 35 AD3d 7138, 826 NYS2d 676 
(2d Dept 2006). An accusation by an identified citizen may also be found 
insufficient to constitute probable cause where the witness’s credibility 
is at issue, Sital v New York, supra; see Burgio v Ince, 79 AD3d 1738, 
913 NYS2d 864 (4th Dept 2010). Further inquiry is only required where 
there are materially impeaching circumstances known to the arresting 
officer, Farquharson v United Parcel Service, supra. The question is 
whether the police were aware of materially impeaching circumstances 
or grounds for questioning the complainant’s credibility, Roberts v New 
York, 171 AD3d 139, 97 NYS3d 3 (1st Dept 2019) (possibility that wit- 
nesses had motivation to lie about plaintiffs involvement in crime did 
not establish lack of probable cause, when their statements were 
otherwise detailed and independently corroborated); Medina v New 
York, 102 AD3d 101, 953 NYS2d 43 (1st Dept 2012). However, mere 
denial by the accused is not a materially impeaching circumstance or 
ground for questioning the complainant’s credibility, id. 


Where evidence submitted by defendants included unsigned arrest 
report and inadmissible hearsay statements attributed to plaintiffs for- 
mer wife, defendants did not demonstrate that arresting officers acted 
reasonably in concluding that plaintiff, who was merely standing ap- 
proximately 200 to 350 feet away from his former wife and marital res- 
idence, had violated protective order and did not establish probable 
cause, Rakidjian v Suffolk, 28 AD3d 734, 814 NYS2d 248 (2d Dept 
2006). Defendants did not demonstrate probable cause and therefore 
were not entitled to summary judgment where they failed to establish 
that plaintiffs guilty plea to an unrelated charge—harassment—also 
was in satisfaction of the criminal contempt charge giving rise to his 
challenged arrest, id. 


Where the police deviated so egregiously from acceptable police 
activity as to demonstrate an intentional or reckless disregard for proper 
procedures, the presumption of probable cause may be overcome, Medina 
v New York, 102 AD3d 101, 953 NYS2d 438 (1st Dept 2012); see Hernandez 
v State, 228 AD2d 902, 644 NYS2d 380 (38d Dept 1996) (malicious 
prosecution). However, the police’s failure to follow all prescribed 
procedures does not demonstrate improper or egregious conduct by the 
police where there was no reason to doubt the complainant’s credibility, 
Medina v New York, supra. 


Probable cause to arrest may not be predicated on information in 
criminal justice system records such as those maintained by the New 
York State Police Information Network computer which, though correct 
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when put into the records, no longer applies and which, through the 
fault of the system, has been retained in the records after the informa- 
tion became inapplicable, People v Jennings, 54 NY2d 518, 446 NYS2d 
229, 480 NE2d 1282 (1981); Moscatelli vy Middletown, 252 AD2d 547, 
675 NYS2d 639 (2d Dept 1998). However, where plaintiff fails to submit 
evidence in admissible form to raise an issue of fact as to the accuracy 
of the information contained in police records or as to whether it was er- 
roneously retained through the fault of the system, summary judgment 
should be granted in favor of the defendant, Moscatelli v Middletown, 
supra. 


In a false imprisonment action against the victim of the crime, rea- 
sonable cause on the part of the victim for making the identification will 
generally be a question for the jury, Reeves v Manufacturers Hanover 
Trust Co., 88 AD2d 972, 451 NYS2d 801 (2d Dept 1982); Barnes v 
Bollhorst, 14 AD2d 774, 219 NYS2d 916 (2d Dept 1961). 


c. By a peace officer without a warrant 


Under CPL 140.25(1), a peace officer acting pursuant to his or her 
special duties is treated for the purpose of justification as a police officer. 
Under 140.25(2) a peace officer “acts pursuant to his [or her] special 
duties” when the officer makes an arrest for an offense defined by a 
statute which, because of the nature of his or her employment or express 
provision of law, the officer is required to enforce or if the officer reason- 
ably believes that in the circumstances it is an integral part of his or 
her duties to arrest the offender. 


Under CPL 140.25(3), a peace officer not acting pursuant to his or 
her special duties may arrest a person for any offense which the ar- 
rested person has in fact committed in the presence of the peace officer 
or for a felony when the officer has reasonable cause to believe that the 
person arrested has committed the felony, provided the offense was or 
was believed to be committed within the geographical area of the peace 
officer’s employment. A peace officer outside the officer’s geographical 
area of employment may anywhere in the state arrest a person for a 
felony when the officer has reasonable cause to believe that such person 
committed such felony in the officer’s presence. However, the arrest 
must be made immediately after the alleged criminal conduct or during 
the alleged perpetrator’s immediate flight therefrom, CPL 140.25(4). 


d. By a private person 


CPL 140.30 authorizes an arrest by a private person: “(1)(a) For a 
felony when the. . . [arrested person] has in fact committed such felony 
and (b) for any offense when. . . [the arrested person] has in fact com- 
mitted such offense in his presence.” Under CPL 1.20 and Penal Law 
§ 10.00(1) an offense “means conduct for which a sentence to a term of 
imprisonment or to a fine is provided” by statute, local law, ordinance, 
order, rule or regulation. A private detective has only the right of a 
private person with respect to arrest, Doherty v Lester, 4 Misc2d 741, 
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159 NYS2d 219 (Sup 1957). A private citizen who makes an arrest does 
so at his or her peril and if the person arrested did not commit the 
crime, the private citizen who makes the arrest is liable despite prob- 
able cause, see White v Albany Medical Center Hosp., 151 AD2d 859, 
542 NYS2d 834 (3d Dept 1989); Marks v Baltimore & O.R. Co., 284 App 
Div 251, 181 NYS2d 325 (1st Dept 1954); Jones v Freeman’s Dairy, 283 
App Div 667, 127 NYS2d 200 (2d Dept 1954), and neither good faith nor 
vindictiveness is relevant except on the issue of punitive damages, Gill 
v Montgomery Ward & Co., 284 App Div 36, 129 NYS2d 288 (3d Dept 
1954). CPL 140.40(1) requires that the person arrested must, without 
unnecessary delay, be taken before a magistrate or delivered to a peace 
officer, and failure to do so will result in liability under the doctrine of 
trespass ab initio discussed below, Farina v Saratoga Harness Racing 
Ass’n, 20 AD2d 750, 246 NYS2d 960 (3d Dept 1964); Seguin v Myers, 
279 App Div 690, 108 NYS2d 28 (3d Dept 1951). 


5. Custodial or Disciplinary Detention 


A jailer who holds a person in custody under an order of commit- 
ment following conviction is governed by the same rules as an officer 
who arrests under a warrant; that is, the jailer is protected by process 
that is valid on its face, Miller v State, 124 AD3d 997, 4 NYS3d 143 (3d 
Dept 2015); White v State, 67 AD2d 1015, 413 NYS2d 250 (3d Dept 
1979); Ravenscroft v Casey, 1389 F2d 776 (2d Cir 1944), but not by a 
commitment that shows on its face that it is invalid, Schildhaus v New 
York, 7 Misc2d 859, 163 NYS2d 201 (Sup 1957), rev'd on other grounds, 
10 AD2d 566, 195 NYS2d 402 (1st Dept 1960), aff'd, 8 NY2d 1108, 209 
NYS2d 787, 171 NE2d 874 (1960). An order directing plaintiffs confine- 
ment in a work release program renders the confinement privileged, 
even where plaintiff was incarcerated for three days longer than the pe- 
riod to which he had been sentenced, Holmberg v Albany, 291 AD2d 
610, 738 NYS2d 701 (3d Dept 2002). Apparently, imposition of excessive 
confinement, by which is meant confinement beyond the time required 
or unnecessarily dangerous or disagreeable to the person confined, Re- 
statement, Second, Torts, § 70, Comment, may result in liability for 
false imprisonment as to the excess, Hopner v McGowan, 116 NY 405, 
22 NE 558 (1889) (distinguishing Green v Kennedy, 46 Barb 16 (NY 
Gen Term 1866), affd, 48 NY 653 (1871)); Dumas v Erie R. Co., 243 
App Div 792, 278 NYS 197 (2d Dept 1935); Restatement, Second, Torts, 
§§ 71, 82, 83, 133, 144. The Department of Corrections is conclusively 
bound by the terms of a sentence and commitment order; confinement 
beyond the period specified in the order of commitment is not privileged 
absent another order requiring the Department to continue the confine- 
ment, Miller v State, supra. 


The State may be liable to an individual for unlawful imprisonment 
for detaining and incarcerating that individual for violation of an 
administratively-imposed term of “post-release supervision” if that 
detention and incarceration occurred or continued after the Court of Ap- 


peals decision in Garner v New York State Dept. of Correctional 
Services, 10 NY3d 358, 859 NYS2d 590, 889 NE2d 467 (2008) (holding 
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that only sentencing court has authority to impose post-release supervi- 
sion component of defendant’s sentence and State acted without juris- 
diction when it administratively imposed that component), Moulton v 
State, 114 AD3d 115, 977 NYS2d 797 (8d Dept 2013); see Donald v 
State, 17 NY3d 389, 929 NYS2d 552, 953 NE2d 790 (2011); see also 
Marsh v State, 119 AD3d 11, 985 NYS2d 327 (8d Dept 2014) (State’s in- 
terpretation of statute requiring State, under certain circumstances, to 
terminate parolee’s sentence, Executive Law former § 259-j(3-a), was 
privileged, as State made reasoned judgment in interpreting statute 
and that interpretation was neither inconsistent with nor contrary to 
extant judicial authority); Hudson v State, 115 AD3d 1020, 981 NYS2d 
479 (3d Dept 2014) (State’s conduct in treating individual’s sentence as 
running consecutively (as opposed to concurrently) with his prior 
undischarged term of imprisonment was privileged, as State acted in 
excess of jurisdiction, not without it). 


A truant officer is authorized by Education Law § 3213(2)(a) to “ar- 
rest without warrant any minor who is unlawfully absent from atten- 
dance upon instruction” and may make such an arrest without liability 
for false imprisonment even though the minor has parental consent for 
his or her absence, see De Lease v Nolan, 185 App Div 82, 172 NYS 552 
(83d Dept 1918); Restatement, Second, Torts, §§ 147-155; see generally 
Matter of Shannon B., 70 NY2d 458, 522 NYS2d 488, 517 NE2d 203 
(1987). 


6. Restraint of the Mentally Ill 


Under the common law a mentally ill person, or a person temporar- 
ily or partially deprived of reason by drunkenness, who is dangerous at 
the moment, may be restrained summarily and without court process 
when necessary to prevent him or her from doing some immediate injury 
to self or others, Warner v State, 297 NY 395, 79 NE2d 459 (1948); 
Marks v Brasser, 244 App Div 672, 280 NYS 435 (4th Dept 1935); see 
Penal Law § 35.10(4); Parvi v Kingston, 41 NY2d 553, 394 NYS2d 161, 
362 NE2d 960 (1977); Restatement, Second, Torts §§ 12, 120; see 
Willoughby v Mount Sinai Hosp., 68 AD3d 487, 891 NYS2d 36 (1st Dept 
2009) (privilege pursuant to Mental Hygiene Law § 9.39, which 
authorizes emergency admission of a person with a qualifying “mental 
illness”). The burden is on the person doing the restraining to show, in 
order to justify it, the urgency and necessity for the immediate re- 
straint, Warner v State, supra; see Gonzalez v State, 110 AD2d 810, 
488 NYS2d 231 (2d Dept 1985) (though claimant was not suicidal or 
delusional, he did exhibit sufficient signs of psychosis to render his 
detention privileged); Lynch v St. Lawrence Nat. Bank, 62 AD2d 1140, 
404 NYS2d 484 (4th Dept 1978) Gury questions whether there was rea- 
sonable basis for summary action and whether custodian should have 
investigated allegations and their source to determine need for immedi- 
ate detention). The enactment of statutes governing confinement of the 
mentally ill did not affect the existence of the common law privilege, 
Warner v State, supra. In addition to the common law power, Mental 
Hygiene Law § 9.41 authorizes any peace officer to “take into custody 
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any person who appears to be mentally ill and is conducting himself in 
a manner which is likely to result in serious harm to himself or others,” 
Higgins v Oneonta, 208 AD2d 1067, 617 NYS2d 566 (3d Dept 1994), 
and that section protects from liability for false imprisonment one who 
summons the police to take such a person into custody, Cahill v Michae- 
lis, 170 F 66 (2d Cir 1909). 


Further, article 9 of the Mental Hygiene Law contains other provi- 
sions under which mentally ill persons may be hospitalized. An order 
made under those provisions is governed by the same rules that govern 
warrants and jail commitments; that is, an order valid on its face, made 
by a court having jurisdiction, may be executed without investigation, 
see Nuernberger v State, 41 NY2d 111, 390 NYS2d 904, 359 NE2d 412 
(1976); Warner v State, 297 NY 395, 79 NE2d 459 (1948); Douglas v 
State, 269 App Div 521, 56 NYS2d 245 (8d Dept 1945), aff'd, 296 NY 
530, 68 NE2d 605 (1946). However, the custodian must respond in dam- 
ages for false imprisonment in the following circumstances: (1) when 
the order is patently invalid, as when it contains no statement that the 
person committed is mentally ill, Warner v State, supra; Washer v 
Slater, 67 App Div 385, 73 NYS 425 (3d Dept 1901), (2) when the 
defendant failed to offer proof that a second examining physician filed 
the certificate required by Mental Hygiene Law § 9.37(a), Welch v 
Westchester, 150 AD2d 371, 540 NYS2d 820 (2d Dept 1989), (3) when 
plaintiff has proved malpractice by the examining physician in the 
employ of the defendant, see Capellupo v Nassau Health Care Corp., 97. 
AD3d 619, 948 NYS2d 362 (2d Dept 2012); Morgan v New York, 32 
AD3d 912, 822 NYS2d 567 (2d Dept 2006); Ferretti v Greenburgh, 191 
AD2d 608, 595 NYS2d 494 (2d Dept 1993), and (4) when the custodian 
knows that the certification is invalid (e.g., because no examination was 
ever made) and, despite opportunity to do so, fails to investigate fur- 
ther, Wood v State, 28 AD2d 643, 280 NYS2d 609 (4th Dept 1967); see 
Plumadore v State, 75 AD2d 691, 427 NYS2d 90 (3d Dept 1980); see 
also Bowles v State, 208 AD2d 440, 617 NYS2d 712 (1st Dept 1994). 
Since commitment pursuant to Mental Hygiene Law article 9 is 
privileged in the absence of medical malpractice by defendant’s em- 
ployee, plaintiff must submit proof in admissible form establishing 
medical malpractice to withstand a motion to dismiss, Porter v 
Westchester County Medical Center, 252 AD2d 518, 675 NYS2d 364 (2d 
Dept 1998); Ferretti v Greenburgh, supra. 


7. Burden of Proof on the Issue of Privilege 


In any action for false imprisonment “the defendant has the burden 
of proving legal justification as an affirmative defense,” Hollender v 
Trump Village Co-op., Inc., 58 NY2d 420, 461 NYS2d 765, 448 NE2d 
432 (1983); Broughton v State, 37 NY2d 451, 373 NYS2d 87, 335 NE2d 
310 (1975); Oakley v Rochester, 71 AD2d 15, 421 NYS2d 472, 474, (4th 
Dept 1979), affd, 51 NY2d 908, 434 NYS2d 977, 415 NE2d 966 (1980); 
Rakidjian v Suffolk, 28 AD3d 734, 814 NYS2d 248 (2d Dept 2006); Kelly 
v State, 105 AD2d 905, 482 NYS2d 70 (3d Dept 1984); see Moulton v 
State, 114 AD3d 115, 977 NYS2d 797 (3d Dept 2013). When a civil 
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defendant has moved for summary judgment in a false imprisonment 
case, the court on a motion for summary judgment must indulge all 
available inferences of the absence of probable cause and the existence 
of malice, Roberts v New York, 171 AD3d 139, 97 NYS3d 3 (1st Dept 
2019) quoting Torres v Jones, 26 NY38d 742, 27 NYS3d 468, 47 NE3d 
747 (2016). Where defendant’s claim of privilege is based on Article 9 of 
the Mental Hygiene Law, plaintiff has the burden of showing that 
defendant’s malpractice defeated the privilege, Capellupo v Nassau 
Health Care Corp., 97 AD3d 619, 948 NYS2d 362 (2d Dept 2012). 


Under the doctrine of collateral estoppel, an unreversed conviction 
conclusively establishes justification as a defense, Broughton v State, 37 
NY2d 451, 373 NYS2d 87, 335 NE2d 310 (1975); S. T. Grand, Inc. v 
New York, 32 NY2d 300, 344 NYS2d 938, 298 NE2d 105 (1973); see 
Hugar v Nigro, 207 AD2d 954, 616 NYS2d 833 (4th Dept 1994). It is ir- 
relevant that the parties in the second action were not adversaries in 
the initial action, Schwartz v Public Adm’r of Bronx County, 24 NY2d 
65, 298 NYS2d 955, 246 NE2d 725 (1969). A subsequent indictment or 
arraignment is admissible as some proof of justification, as is a 
subsequent acquittal, reversal, or dismissal on appeal to refute the af- 
firmative defense of justification, Broughton v State, supra. 


The plaintiff in a false imprisonment action may establish that a 
prior judgment or plea was the result of fraud, perjury, conspiracy, or 
other undue means (e.g., misrepresentation, falsification or withholding 
of material evidence), Langley v New York, 40 AD2d 844, 337 NYS2d 
460 (2d Dept 1972), aff'd, 34 NY2d 885, 359 NYS2d 281, 316 NE2d 716 
(1974), or that the judgment was void for lack of jurisdiction over the 
subject matter or claimant’s person, see Crawford v State, 60 AD2d 729, 
401 NYS2d 307 (8d Dept 1977), aff'd, 47 NY2d 884, 419 NYS2d 494, 393 
NE2d 488 (1979); Lauer v State, 57 AD2d 673, 393 NYS2d 813, 814 (3d 
Dept 1977). The result in a prior § 1983 case in federal court does not in 
and of itself have collateral estoppel effect in a state action, Bacon v 
Westchester, 149 AD2d 451, 539 NYS2d 951 (2d Dept 1989). The person 
invoking the doctrine of collateral estoppel has the burden of proving 
the necessary elements of the doctrine, i.e., issue sought to be precluded 
is identical to a material issue necessarily decided in a prior proceeding, 
and party to be estopped had a full and fair opportunity to contest that 
issue in the prior proceeding, Hines v Buffalo, 79 AD2d 218, 486 NYS2d 
512 (4th Dept 1981). In a false arrest action, collateral estoppel does not 
apply to bind the City of New York when a prosecution brought by a 
district attorney has been dismissed, Brown v New York, 60 NY2d 897, 
470 NYS2d 573, 458 NE2d 1250 (1983). An adjournment in contempla- 
tion of dismissal leaves open the question of guilt or innocence and 
therefore is irrelevant in a false arrest action, although it does bar a 
claim for malicious prosecution, Hollender v Trump Village Co-op., Inc., 
58 NY2d 420, 461 NYS2d 765, 448 NE2d 432 (1983); Scherr v 
Lackawanna, 79 AD3d 1785, 913 NYS2d 602 (4th Dept 2010). The First 
Department has held that acceptance of the adjournment in contempla- 
tion of dismissal operates as a waiver of plaintiffs right to challenge 
whether there was probable cause for his arrest and renders untenable 
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his claims for false arrest and imprisonment, Molina v New York, 28 
AD3d 372, 814 NYS2d 120 (1st Dept 2006); Hock v Kline, 304 AD2d 
477, 758 NYS2d 640 (1st Dept 2003). The Fourth Department has 
reached the contrary conclusion as to a false imprisonment claim, Scherr 
v Lackawanna, supra. A person who unsuccessfully challenged the 
propriety of his or her involuntary commitment at a mental health 
hearing is collaterally estopped from relitigating that issue in a later 
action for false imprisonment, Capellupo v Nassau Health Care Corp., 
97 AD3d 619, 948 NYS2d 362 (2d Dept 2012); Freemonde v New York, 
1 AD3d 560, 767 NYS2d 646 (2d Dept 2003); Porter v Westchester 
County Medical Center, 252 AD2d 518, 675 NYS2d 364 (2d Dept 1998). 


8. Events Affecting Lawfulness of Detention 


Lawfulness of detention may be affected by misconduct subsequent 
to the initial detention. Thus, despite the existence of probable cause for 
plaintiffs arrest and detention, plaintiffs continued confinement after 
police laboratory results conclusively established plaintiff's innocence 
constituted false imprisonment as a matter of law, Akande v New York, 
275 AD2d 671, 713 NYS2d 341 (1st Dept 2000). Further, brutality, 
Dumas v Erie R. Co., 2483 App Div 792, 278 NYS 197 (2d Dept 1935), 
failure to arraign after arrest, Seguin v Myers, 279 App Div 690, 108 
NYS2d 28 (3d Dept 1951), unnecessary delay by a police officer in tak- 
ing the person arrested before a magistrate, Kelly v State, 105 AD2d 
905, 482 NYS2d 70 (3d Dept 1984), or unnecessary delay by a private 
person in delivering the person arrested to a peace officer or in taking 
the person before a magistrate as required by CPL 140.40(1), Green v 
Kennedy, 48 NY 653 (1871); Farina v Saratoga Harness Racing Ass’n, 
20 AD2d 750, 246 NYS2d 960 (3d Dept 1964); Hendrix v Manhattan 
Beach Development Co., 181 App Div 111, 168 NYS 316 (1st Dept 1917); 
Davis v Carroll, 172 App Div 729, 159 NYS 568 (4th Dept 1916), renders 
the detention illegal from its inception under the trespass ab initio doc- 
trine, Clark v Nannery, 292 NY 105, 54 NE2d 31 (1944). Whether 
plaintiff has been detained longer than necessary or otherwise 
mistreated will generally be a question for the jury, Kelly v State, supra; 
Dumas v Erie R. Co., supra; Davis v Carroll, supra. However, the fail- 
ure of a police officer to inform the person arrested that the officer acts 
under a warrant and to exhibit it as required by CPL 120.80(2) or to 
inform a person arrested without a warrant of his authority and the 
cause for arrest as required by CPL 140.15, or of a private person to 
inform the person arrested of the cause for arrest as required by CPL 
140.35(2) does not make an arrest illegal so as to constitute a basis for a 
false imprisonment action, Arnold v Steeves, 10 Wend 514 (NY Sup 
1833); Ford v State, 21 AD2d 437, 250 NYS2d 857 (3d Dept 1964); see 
also People v Marendi, 213 NY 600, 107 NE 1058 (1915). 


The State may be liable to an individual for unlawful imprisonment 
for detaining and incarcerating that individual for violation of an 
administratively-imposed term of “post-release supervision” if that 
detention and incarceration occurred or continued after the Court of Ap- 
peals decision in Garner v New York State Dept. of Correctional 
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Services, 10 NY3d 358, 859 NYS2d 590, 889 NE2d 467 (2008) (holding 
that only sentencing court has authority to impose post-release supervi- 
sion component of defendant’s sentence and State acted without juris- 
diction when it administratively imposed that component), Moulton v 
State, 114 AD3d 115, 977 NYS2d 797 (3d Dept 2013); see Donald v 
State, 17 NY3d 389, 929 NYS2d 552, 953 NE2d 790 (2011); see also 
Marsh v State, 119 AD38d 11, 985 NYS2d 327 (3d Dept 2014) (State’s in- 
terpretation of statute requiring State, under certain circumstances, to 
terminate parolee’s sentence, Executive Law former § 259-j(3-a), was 
privileged, as State made reasoned judgment in interpreting statute 
and that interpretation was neither inconsistent with nor contrary to 
extant judicial authority); Hudson v State, 115 AD3d 1020, 981 NYS2d 
479 (3d Dept 2014) (State’s conduct in treating individual’s sentence as 
running consecutively (as opposed to concurrently) with his prior 
undischarged term of imprisonment was privileged, as State acted in 
excess of jurisdiction, not without it). 


II. Persons Liable 


Responsibility for an unlawful arrest or detention is incurred not 
only by the person making it, even though acting as attorney, Vernes v 
Phillips, 266 NY 298, 194 NE 762 (1935); Bervy v Hotaling, 88 AD2d 
735, 451 NYS2d 863 (38d Dept 1982), but by his or her employer if the 
act is within the scope of employment, see Guion v Associated Dry 
Goods Corp. (Lord & Taylor Division), 43 NY2d 876, 403 NYS2d 465, 
374 NE2d 364 (1978); Reeves v Manufacturers Hanover Trust Co., 88 
AD2d 972, 451 NYS2d 801 (2d Dept 1982), and on the latter question 
the employer’s rules relating to making arrests are admissible, Brown v 
Great Atlantic & Pac. Tea Co., 275 App Div 304, 89 NYS2d 247 (1st 
Dept 1949). 


Moreover, one who instigates or directs an arrest or detention made 
by a police officer is liable therefor if the arrest is made by the officer 
not of his or her own volition but to carry out defendant’s request; such 
a person is not liable if he or she merely gives information to the officer, 
leaving it to the officer to act or not as he or she deems proper, Vernes v 
Phillips, 266 NY 298, 194 NE 762 (1935); Davern v Drew, 153 App Div 
844, 1388 NYS 1017 (1st Dept 1912), affd, 214 NY 681, 108 NE 1092 
(1915); Krzyzak v Schaefer, 52 AD3d 979, 860 NYS2d 252 (3d Dept 
2008); Oszustowicz v Admiral Ins. Brokerage Corp., 49 AD8d 515, 853 
NYS2d 584 (2d Dept 2008); Breytman v Olinville Realty, LLC, 46 AD3d 
484, 850 NYS2d 9 (1st Dept 2007); D’Elia v 58-35 Utopia Parkway 
Corp., 43 AD3d 976, 843 NYS2d 339 (2d Dept 2007); Mesiti v Wegman, 
307 AD2d 339, 763 NYS2d 67 (2d Dept 2003); Quigley v Auburn, 267 
AD2d 978, 701 NYS2d 580 (4th Dept 1999); Du Chateau v Metro-North 
Commuter R. Co., 253 AD2d 128, 688 NYS2d 12 (1st Dept 1999). The 
plaintiff must show that the defendant took an active role in the 
plaintiffs arrest, such as giving advice and encouragement or importun- 
ing the authorities to act, and that the defendant intended that the 
plaintiff be confined, Lowmack v Eckerd Corp., 303 AD2d 998, 757 
NYS2d 406 (4th Dept 2003); see Petrychenko v Solovey, 99 AD3d 777, 
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952 NYS2d 575 (2d Dept 2012). Whether defendant instigated or 
directed an arrest is generally a question for the jury, Brown v Nassau, 
306 AD2d 303, 760 NYS2d 655 (2d Dept 2003); Lowmack v Eckerd 
Corp., supra; Barnes v Bollhorst, 14 AD2d 774, 219 NYS2d 916 (2d 
Dept 1961); Davern v Drew, supra. 


A judge, magistrate or justice of the peace who causes an arrest or 
detention while acting in his or her official capacity and in a matter in 
which he or she has jurisdiction of the person and of the subject matter 
is not liable for false imprisonment even though he or she acts errone- 
ously, Austin v Vrooman, 128 NY 229, 28 NE 477 (1891); Salzano v 
Poughkeepsie, 300 AD2d 716, 751 NYS2d 1380 (8d Dept 2002); Colin v 
Suffolk, 181 AD2d 653, 580 NYS2d 460 (2d Dept 1992); Lombardoni v 
Boccaccio, 121 AD2d 828, 504 NYS2d 260 (3d Dept 1986) (Family Court 
Act § 145 held not to abrogate absolute immunity, under common law, 
of Family Court Judge who issued arrest order); Sassower v Finnerty, 
96 AD2d 585, 465 NYS2d 543 (2d Dept 1983); or in the excess of his or 
her jurisdiction, Virtu Boutique, Inc. v Job’s Lane Candle Shop, Inc., 51 
AD2d 813, 380 NYS2d 263 (2d Dept 1976); see Stump v Sparkman, 435 
US 349, 98 SCt 1099 (1978) Gudges of courts of superior or general 
jurisdiction not civilly liable for judicial acts, even acts in excess of 
jurisdiction, and alleged to have been done maliciously or corruptly), 
but if acting without any jurisdiction, he or she is personally lable, 
McCarg v Burr, 186 NY 467, 79 NE 715 (1906); see Mullen v State, 122 
AD2d 300, 504 NYS2d 270 (3d Dept 1986). 


An assistant district attorney is also absolutely immune from suits 
based upon discretionary actions undertaken in furtherance of a crimi- 
nal prosecution, Calderon v Westchester, 111 AD2d 208, 489 NYS2d 
242 (2d Dept 1985). However, where a prosecutor acts as an investiga- 
tor or police officer and not in a quasi-judicial role, the prosecutor is 
entitled to only a qualified immunity, Claude H. v Oneida, 214 AD2d 
964, 626 NYS2d 933 (4th Dept 1995). Where the assistant district at- 
torney is immune from suit, the county is likewise immune from suit 
based upon the prosecutor’s actions, Calderon v Westchester, supra, but 
where the District Attorney is not protected by an immunity, the county 
is vicariously liable, Claude H. v Oneida, supra. To be entitled to quali- 
fied immunity, government officials must establish that it was 
objectively reasonable for them to believe that their conduct in detain- 
ing plaintiff was appropriate under the circumstances or that officers of 
reasonable competence could disagree as to whether such conduct was 
proper, Linen v Rensselaer, 274 AD2d.911, 711 NYS2d 236 (3d Dept 
2000). 


By statute, an official acting in good faith in child protective or 
emergency removal proceedings is immune from liability, Social Ser- 
vices Law § 419; Family Court Act § 1024(c). Thus, an institution that 
detains a child while a child abuse investigation is pending is immune 
from liability for false imprisonment, Miriam P. v New York, 163 AD2d 
39, 166 AD2d 334, 558 NYS2d 506 (1st Dept 1990). Similarly, the 
Department of Social Services’ confinement of a child in a hospital for 
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one year during which time she had no contact with her mother was 
privileged where it was based on a suspicion that the mother suffered 
from Munchausen’s Syndrome by Proxy, Straton v Orange County Dept. 
of Social Services, 217 AD2d 576, 628 NYS2d 818 (2d Dept 1995). As to 
the immunity afforded child protection workers under Social Services 
Law § 419, see Van Emrik v Chemung County Dept. of Social Services, 
220 AD2d 952, 632 NYS2d 712 (3d Dept 1995). 


III. Damages 


A. Compensatory 


Compensatory damages that plaintiff may recover are those dam- 
ages reasonably and proximately caused by the illegal detention, Aguglia 
v Hills Dept. Stores, Inc., 167 AD2d 934, 561 NYS2d 1002 (4th Dept 
1990); Kehrli v Utica, 105 AD2d 1085, 482 NYS2d 189 (4th Dept 1984) 
(citing PJI), including mental anguish, Hoffner v State, 207 Misc 1070, 
142 NYS2d 630 (Ct Cl 1955), shame and humiliation, Tierney v State, 
266 App Div 484, 42 NYS2d 877 (3d Dept 1943), affd, 292 NY 523, 54 
NE2d 207 (1944); Williams v State, 16 Misc2d 109, 183 NYS2d 392 (Ct 
Cl 1959), affd, 9 AD2d 415, 194 NYS2d 421 (4th Dept 1959), affd, 8 
NY2d 886, 203 NYS2d 925, 168 NE2d 723 (1960); Landow v Amherst, 
49 AD3d 1236, 853 NYS2d 760 (4th Dept 2008); Bert v Port Authority 
of New York and New Jersey, 166 AD2d 351, 561 NYS2d 416 (1st Dept 
1990), injury to reputation, Allen v Fromme, 141 App Div 362, 126 NYS 
520 (1st Dept 1910), physical suffering or bodily injuries, Sindle v New 
York City Transit Authority, 33 NY2d 293, 352 NYS2d 183, 307 NE2d 
245 (1973), loss of earnings or business, see Roher v State, 279 App Div 
1116, 112 NYS2d 603 (8d Dept 1952); Allen v Fromme, supra, medical 
expenses, Powell v State, 19 Misc2d 9, 191 NYS2d 846 (Ct Cl 1959), and 
legal expenses in defending the prior charge, Broughton v State, 37 
NY2d 451, 373 NYS2d 87, 335 NE2d 310 (1975); Worden v Davis, 195 
NY 391, 88 NE 745 (1909); see Sital v New York, 60 AD3d 465, 875 
NYS2d 22 (1st Dept 2009) (vacating $500,000 award for false arrest 
claim because it deviated materially from reasonable compensation for 
20 hours plaintiff spent in custody between arrest and arraignment). 
Note, however, that an act, such as arraignment, performed after the 
initial unlawful detention may make further detention legal and in such 
a case plaintiff can recover only those damages occurring during or 
resulting from the period of illegal detention, Dabbs v State, 59 NY2d 
213, 464 NYS2d 428, 451 NE2d 186 (1983); Broughton v State, supra; 
Warner v State, 297 NY 395, 79 NE2d 459 (1948); Rivera v New York, 
40 AD3d 334, 836 NYS2d 108 (1st Dept 2007); Landow v Amherst, 28 
AD3d 1223, 814 NYS2d 473 (4th Dept 2006); Williams v Moore, 197 
AD2d 511, 602 NYS2d 199 (2d Dept 1993). A showing of good faith by 
defendants is relevant to mitigation of damages and where established 
may result in nominal damages only, Broughton v State, supra; see 
Nelson v Glenville, 220 AD2d 955, 6383 NYS2d 222 (8d Dept 1995). 
Counsel fees incurred in defending a criminal prosecution subsequent to 
the time of arraignment may not be recovered in a false imprisonment 
action. Such damages, however, may be recovered under a malicious 
prosecution claim, see Landow v Amherst, supra; Palmquist v Albany, 
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112 AD2d 624, 492 NYS2d 487 (3d Dept 1985). With respect to exces- 
siveness or inadequacy of damages in false imprisonment cases, see 59 
NYJur2d, False Imprisonment § 150; Annot: 48 ALR4th 165; 35 ALR4th 
441, § 14. Plaintiffs comparative negligence or culpable conduct in at- 
tempting escape may bar or reduce recovery for bodily injury, Sindle v 
New York City Transit Authority, supra; see comment to PJI 2:36 
(comparative fault). 


B. Punitive 


Punitive damages may also be recovered in a false imprisonment 
action, Gill v Montgomery Ward & Co., 284 App Div 36, 129 NYS2d 288 
(3d Dept 1954); Beardsley v Soper, 184 App Div 399, 171 NYS 1043 (3d 
Dept 1918), upon a showing that the defendant acted recklessly, wil- 
fully, wantonly or maliciously, see Mesiti v Wegman, 307 AD2d 339, 
763 NYS2d 67 (2d Dept 2003); Laskowski v Nassau, 57 AD2d 888, 394 
NYS2d 442 (2d Dept 1977). Good faith and absence of malice, if pleaded 
as a partial defense, may be shown in mitigation of punitive, though not 
compensatory, damages, see Best v Genung’s Inc., 46 AD2d 550, 363 
NYS2d 669 (38d Dept 1975); Gill v Montgomery Ward & Co., supra. 
Probable or reasonable cause, if pleaded, may also be shown in mitiga- 
tion of punitive damages, Jones v Freeman’s Dairy, 283 App Div 667, 
127 NYS2d 200 (2d Dept 1954); De Silva v New York Cent. R. Co., 182 
App Div 497, 169 NYS 924 (1st Dept 1918); Sanders v Rolnick, 188 Misc 
627, 67 NYS2d 652 (AppT 1947), affd, 272 App Div 803, 71 NYS2d 896 
(1st Dept 1947), although since CPL 140.10 and 140.25 make reason- 
able cause a complete defense, the partial defense is significant only in 
actions involving a citizen arrest or an arrest by a peace officer outside 
the officer’s geographical area of employment when not acting pursuant 
to his or her special duties, CPL 140.25, 140.30. As to punitive damages 
generally, see PJI 2:278, 3:3. As to the necessity for pleading matter in 
mitigation of damages, see Gill vy Montgomery Ward & Co., supra; Jones 
v Freeman’s Dairy, supra. 


IV.. Notice of Claim and Statute of Limitations 


Timely and proper service of a notice of claim identifying the claim- 
ant, stating the nature of the claim, and describing “the time when, the 
place where, and the manner in which the claim arose,” among other 
things, is a condition precedent to the commencement of an action for 
false arrest against a municipality, General Municipal Law § 50-e(1)(a); 
Santoro v Smithtown, 40 AD3d 736, 835 NYS2d 658 (2d Dept 2007); see 
Scott v New York, 40 AD8d 408, 836 NYS2d 140 (1st Dept 2007) 
(dismissing claims for false arrest and malicious prosecution when no- 
tice of claim did not mention plaintiffs arrest or prosecution). In an ac- 
tion for false arrest or false imprisonment, the ninety-day period within 
which a notice of claim must be served pursuant to General Municipal 
Law § 50-e(1)(a) begins on the day plaintiff is released from actual 
custody, O’Dell v Livingston, 174 AD3d 1307, 103 NYS3d 730 (4th Dept 
2019); Santiago v Rochester, 19 AD3d 1061, 796 NYS2d 811 (4th Dept 
2005); Bennett v New York, 204 AD2d 587, 612 NYS2d 201 (2d Dept 
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1994); Tucci v Nassau, 50 AD2d 945, 377 NYS2d 588 (2d Dept 1975); 
see Molyneaux v Nassau, 16 NY2d 663, 261 NYS2d 294, 209 NE2d 286 
(1965). A notice of claim is not required where plaintiff is asserting a 
false arrest claim against an individual unless the municipality is 
required to indemnify the individual, General Municipal Law § 50- 
e(1)(b); Zwecker v Clinch, 279 AD2d 572, 720 NYS2d 150 (2d Dept 
2001). The obligation to indemnify depends on whether the individual 
was acting within the scope of his or her employment at the time of the 
allegedly false arrest, Zwecker v Clinch, supra. In an action against a 
police officer acting within the scope of his or her employment and 
therefore covered by General Municipal Law § 50-j(1), which is a hold- 
harmless provision, the applicable statute of limitations is one year and 
ninety days pursuant to General Municipal Law § 50-i, Wright v 
Newburgh, 259 AD2d 485, 686 NYS2d 74 (2d Dept 1999); Clark v Ithaca, 
235 AD2d 746, 652 NYS2d 819 (8d Dept 1997); see Pileckas v Trzaskos, 
126 AD2d 926, 511 NYS2d 438 (3d Dept 1987). Since Public Officers 
Law §§ 18(1)(a)-and (b) exclude the sheriff as an officer entitled to 
indemnification from the county, a suit against the sheriff need not be 
preceded by service of a notice of claim upon the county, Bardi v Warren 
County Sheriffs Dept., 194 AD2d 21, 603 NYS2d 90 (38d Dept 1993). 


In all other cases, the statute of limitations is one year, CPLR 
215(3), and begins to run when the imprisonment terminates, not when 
the charges are dismissed or withdrawn, Schildhaus v New York, 23 
AD2d 409, 261 NYS2d 909 (1st Dept 1965), aff'd, 17 NY2d 853, 271 
NYS2d 286, 218 NE2d 325 (1966); Bellissimo v Mitchell, 122 AD8d 560, 
995 NYS2d 603 (2d Dept 2014); Bumbury v New York, 62 AD3d 621, 
880 NYS2d 44 (1st Dept 2009); Kramer v Herrera, 176 AD2d 1241, 576 
NYS2d 736 (4th Dept 1991); Dailey v Smiley, 65 AD2d 915, 410 NYS2d 
468 (4th Dept 1978); see also Beary v Rye, 44 NY2d 398, 406 NYS2d 9, 
377 NE2d 453 (1978). The one year statute of limitations cannot be 
avoided by asserting that the arrest or imprisonment was “negligently” 
made, see Scott v Uljanov, 140 AD2d 830, 528 NYS2d 4385 (8d Dept 
1988), rev'd in part on other grounds, 74 NY2d 673, 543 NYS2d 369, 
541 NE2d 398 (1989); Coyne v State, 120 AD2d 769, 501 NYS2d 505 (8d 
Dept 1986); Stalteri v Monroe, 107 AD2d 1071, 486 NYS2d 555 (4th 
Dept 1985). The statute of limitations for a malicious prosecution claim 
begins to run on the date of the favorable determination of the criminal 
proceeding, O’Dell v Livingston, 174 AD3d 1307, 103 NYS3d 730 (4th 
Dept 2019). 


A plaintiff may bring a false arrest claim against state officials pur- 
suant to 42 USC § 1983. The accrual date of a § 1983 claim is a ques- 
tion of federal law, and the standard rule is that accrual occurs when 
the plaintiff has a complete and present cause of action, i.e. when the 
plaintiff appears before a magistrate and is bound over for trial, Wallace 
v Kato, 549 US 384, 127 SCt 1091 (2007). From that point on, any dam- 
ages recoverable must be based on a malicious prosecution claim and on 
the wrongful use of judicial process rather than the detention itself, id. 
For a discussion of when a plaintiff has a complete and present cause of 
action and of the limited circumstances under which the accrual date 
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may be deferred, see id.; Heck v Humphrey, 512 US 477, 114 SCt 2364 
(1994). 


Offering dismissal of criminal charges upon the condition that the 
accused waive the right to institute civil proceedings for damages pre- 
sents an unacceptable risk of impairing the integrity of the criminal 
justice system and such a waiver is unenforceable, even when volunta- 
rily made, Cowles v Brownell, 73 NY2d 382, 540 NYS2d 978, 538 NE2d 
325 (1989). 


V. Related Causes of Action 


Although actions for false imprisonment and for malicious prosecu- 
tion often arise from the same fact situations and are often joined in the 
same complaint, they are distinct actions. The distinction between false 
imprisonment and malicious prosecution in the area of arrest depends 
on whether the arrest was made pursuant to a warrant, Broughton v 
State, 37 NY2d 451, 373 NYS2d 87, 335 NE2d 310 (1975). If the arrest 
was made pursuant to a warrant, malicious prosecution is the gist of 
the action, id.; but see Ruggerio v New York Racing Ass’n, Inc., 14 
AD3d 976, 788 NYS2d 515 (3d Dept 2005) (where warrant was based 
upon false information supplied by arresting officer, false imprison- 
ment, not malicious prosecution, held to be gist of the action); Ross v 
Wappingers Falls, 62 AD2d 892, 406 NYS2d 506 (2d Dept 1978) (same). 


A malicious prosecution is a judicial proceeding begun with malice, 
without probable cause and that finally ends in failure, see Comment to 
PJI 3:50. While a party claiming malicious prosecution must demon- 
strate termination of the underlying action in his or her favor, favorable 
termination is not an element of the claim of false imprisonment, see 
Hopner v McGowan, 116 NY 405, 22 NE 558 (1889); Miller v New York 
Rapid Transit Corp., 251 App Div 840, 296 NYS 715 (2d Dept 1937). 
Similarly, while malice and lack of probable cause are elements of mali- 
cious prosecution, they are not elements of false imprisonment, see 
Restey v Higgins, 252 AD2d 954, 675 NYS2d 725 (4th Dept 1998) (po- 
lice officer’s motives immaterial on issue of probable cause). However, 
probable cause or other justification may be relevant in a false imprison- 
ment case but only in relation to an affirmative defense, Broughton v 
State, 37 NY2d 451, 373 NYS2d 87, 335 NE2d 310 (1975); Ruggerio v 
New York Racing Ass’n, Inc., 14 AD38d 976, 788 NYS2d 515 (3d Dept 
2005). Furthermore, the rule that an indictment creates a presumption 
of probable cause to believe that a person committed a crime applies 
only in the context of a claim for malicious prosecution and does not ap- 
ply to a claim for false imprisonment, Williams v New York, 40 AD3d 
847, 885 NYS2d 717 (2d Dept 2007). This rule applies to a criminal in- 
formation as well, Diederich v Nyack Hosp., 49 AD3d 491, 854 NYS2d 
411 (2d Dept 2008). Malice may also be relevant in a false imprison- 
ment case if punitive damages are demanded, see supra. It is, therefore, 
essential that when causes of action for both false imprisonment and 
malicious prosecution are joined, the charge carefully delineate for the 
jury the distinction between the two and the elements of and measure 
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of damages for each, Warner v State, 297 NY 395, 79 NE2d 459 (1948); 
Feinberg v Saks & Co., 83 AD2d 952, 443 NYS2d 26 (2d Dept 1981), 
mod, 56 NY2d 206, 451 NYS2d 677, 486 NE2d 1279 (1982); Gearity v 
Strasbourger, 133 App Div 701, 118 NYS 257 (1st Dept 1909). 


The same acts may involve an assault or a battery as well as a false 
imprisonment. As to assault, see PJI 3:2; as to battery, see PJI 3:4. On 
the other hand, plaintiff may not base a cause of action upon negligence 
in making an arrest, Stalteri v Monroe, 107 AD2d 1071, 486 NYS2d 555 
(4th Dept 1985); Boose v Rochester, 71 AD2d 59, 421 NYS2d 740 (4th 
Dept 1979); see Secard v Department of Social Services of County of 
Nassau, 204 AD2d 425, 612 NYS2d 167 (2d Dept 1994), or in conduct- 
ing an investigation, Medina v New York, 102 AD3d 101, 953 NYS2d 43 
(1st Dept 2012); Johnson v Kings County District Attorney’s Office, 308 
AD2d 278, 763 NYS2d 6385 (2d Dept 2003); see Carlton v Nassau County 
Police Dept., 306 AD2d 365, 761 NYS2d 98 (2d Dept 2003). 


New York City Local Law no. 71, Administrative Code § 14-151 cre- 
ates a private cause of action for injunctive and declaratory relief in 
favor of individuals subjected to “bias-based” law enforcement profiling, 
see Comment to PJI 3:60. 


It should be noted that a cause of action, independent of state law, 
arises from acts of federal officers performed under color of authority 
but in violation of the Fourth Amendment, Bivens v Six Unknown 
Named Agents of Federal Bureau of Narcotics, 403 US 388, 91 SCt 1999 
(1971); see PJI 3:60 (Constitutional Torts). There may also be a federal 
civil rights action arising out of confinement of one civilly committed to 
a mental institution, O’Connor v Donaldson, 422 US 5638, 95 SCt 2486 
(1975), provided the State acted intentionally or maliciously to deprive 
that person of his or her rights, see Crawford v State, 60 AD2d 729, 401 
NYS2d 307 (38d Dept 1977), aff'd, 47 NY2d 884, 419 NYS2d 494, 393 
NE2d 488 (1979). For a discussion of federal civil rights claims arising 
under 42 USC § 1983, see PJI 3:60, Constitutional Torts-Action for Dep- 
rivation of Federally Secured Rights. 
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d. OutRAGEOUS Conpbuct CausiINnGc EMOTIONAL DISTRESS 


PJI 3:6. Intentional Torts—Interference with Person or 
Property—Outrageous Conduct Causing 
Emotional Distress 


One who (intentionally and for the purpose of 
causing severe emotional distress, recklessly) 
conducts (himself, herself) toward another person 
in a manner so shocking and outrageous that it 
exceeds all reasonable bounds of decency is liable 
to such person for any resulting severe emotional 
distress. 


([To charge “intent”, use the first four sentences; to 
charge “recklessness”, use the fifth sentence; to charge 
both, use the entire paragraph./ Intent involves the 
state of mind with which an act is done. If a person 
acts voluntarily with a desire to bring about a 
result, (he, she) is said to have intended that result. 
Further, although (he, she) has no desire to bring 
about the result, if (he, she) does the act knowing, 
with substantial certainty, that the result will fol- 
low, (he, she) is also said to have intended that 
result. An act is reckless when it is done in such a 
manner and under such circumstances as to show 
utter disregard of the consequences that may 
follow.) 


Emotional distress is severe when it is of such 
intensity and duration that no reasonable person 
should be expected to endure it. 


If you find, first, that defendant’s conduct to- 
ward plaintiff was so outrageous and shocking 
that it exceeded all reasonable bounds of decency 
as measured by what the average member of the 
community would tolerate and, second, that defen- 
dant’s conduct caused severe emotional distress to 
plaintiff and, third, that defendant acted (/select as 
appropriate/ with the desire to cause such distress 
to plaintiff; under circumstances known to defen- 
dant which made it substantially certain that that 
result would follow; recklessly and with utter dis- 
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regard of the consequences that might follow) your 
finding on this issue will be for plaintiff. 


If, on the other hand, you find, first, that 
defendant’s conduct was not so outrageous and 
shocking as to exceed all reasonable bounds of 
decency as measured by what the average member 
of the community would tolerate or, second, that 
although it was, defendant’s conduct did not cause 
severe emotional distress to plaintiff or, third, that 
although defendant’s conduct was outrageous and 
shocking and did cause severe emotional distress 
to plaintiff, defendant did not act (/select as ap- 
propriate] with the desire to cause such distress to 
plaintiff; nor under circumstances known to defen- 
dant which made it substantially certain that that 
result would follow; recklessly and with utter dis- 
regard of the consequences that might follow) your 
finding on this issue will be for the defendant. 


Comment 


Based on Chanko v American Broadcasting Companies Inc., 27 
NY3d 46, 29 NYS3d 879, 49 NE3d 1171 (2016); Fischer v Maloney, 43 
NY2d 553, 402 NYS2d 991, 373 NE2d 1215 (1978); Clark v New York 
Telephone Co., 52 AD2d 1030, 384 NYS2d 562 (4th Dept 1976), aff'd, 41 
NY2d 1069, 396 NYS2d 177, 364 NE2d 841 (1977) (citing PJI); Nestlerode 
v Federal Ins. Co., 66 AD2d 504, 414 NYS2d 398 (4th Dept 1979) (citing 
PJI); Murphy v Murphy, 109 AD2d 965, 486 NYS2d 457 (8d Dept 1985); 
Long v Beneficial Finance Co. of New York, 39 AD2d 11, 330 NYS2d 
664 (4th Dept 1972); Halio v Lurie, 15 AD2d 62, 222 NYS2d 759 (2d 
Dept 1961); Mitran v Williamson, 21 Misc2d 106, 197 NYS2d 689 (Sup 
1960); see Murphy v American Home Products Corp., 58 NY2d 293, 461 
NYS2d 232, 448 NE2d 86 (1983); Nader v General Motors Corp., 25 
NY2d 560, 307 NYS2d 647, 255 NE2d 765 (1970); Roach v Stern, 252 
AD2d 488, 675 NYS2d 133 (2d Dept 1998); Cohen v Varig Airlines (S.A. 
Empresa de Viacao Aerea Rio Grandense), 62 AD2d 324, 405 NYS2d 44 
(1st Dept 1978); Prosser & Keeton, Torts (5th ed) 54, § 12; 1 Harper & 
James, The Law of Torts 665, §§ 9.1, 9.2; Restatement, Torts 2d § 46; 
Annot: 38 ALR4th 998 and 15 ALR2d 108 (abusive language). 


Background 


The tort of intentional infliction of severe emotional distress is a 
relatively recent development in New York. Until it was overruled in 
1961, Mitchell v Rochester Ry. Co., 151 NY 107, 45 NE 354 (1896) 
(ovrld, Battalla v State, 10 NY2d 237, 219 NYS2d 34, 176 NE2d 729 
(1961)), barred the recovery for injuries caused by emotional distur- 
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bance in negligence actions in the absence of physical injury or impact. 
On the other hand, recovery for mental or emotional disturbance was 
permitted in cases involving the traditional willful torts such as assault, 
Williams v Underhill, 63 App Div 223, 71 NYS 291 (1st Dept 1901); 
trespass, Preiser v Wielandt, 48 App Div 569, 62 NYS 890 (2d Dept 
1900); false imprisonment, Tierney v State, 266 App Div 434, 42 NYS2d 
877 (3d Dept 1943), aff'd, 292 NY 523, 54 NE2d 207 (1944); and defama- 
tion, Garrison v Sun Printing & Publishing Ass’n, 207 NY 1, 100 NE 
430 (1912). 


Ferrara v Galluchio, 5 NY2d 16, 176 NYS2d 996, 152 NE2d 249 
(1958), authorized a recovery for purely mental suffering in a medical 
malpractice action, and Battalla v State, 10 NY2d 237, 219 NYS2d 34, 
176 NE2d 729 (1961), expressly overruled Mitchell v Rochester R. Co. 
Since then, either mental or physical injury may be considered in as- 
sessing damages in any tort action, see PJI 2:284, though the subject is 
not free from controversy, see Bovsun v. Sanperi, 61 NY2d 219, 473 
NYS2d 357, 461 NE2d 843 (1984); Kennedy v McKesson Co., 58 NY2d 
500, 462 NYS2d 421, 448 NE2d 1332 (1983). 


Elimination of the distinction between unintentional and intentional 
torts encouraged the courts to take the next step and eliminate the 
requirement that the mental injury be caused by the commission of a 
traditional tort. In Mitran v Williamson, 21 Misc2d 106, 197 NYS2d 689 
(Sup 1960), recovery was first permitted for mental disturbance arising 
solely from outrageous conduct involving no physical contact. Eighteen 
years later Fischer v Maloney, 43 NY2d 5538, 402 NYS2d 991, 373 NE2d 
1215 (1978), acknowledged the existence of the cause of action of 
intentional infliction of emotional distress. New York has adopted the 
rule set forth in Restatement, Torts, Second, § 46(1) that: “One who by 
extreme and outrageous conduct intentionally or recklessly causes se- 
vere emotional distress to another is subject to liability for such emo- 
tional distress,” Freihofer v Hearst Corp., 65 NY2d 135, 490 NYS2d 
735, 480 NE2d 349 (1985); Fischer v Maloney, supra. 


A cause of action for intentional infliction of emotional distress may 
not be maintained where the conduct complained of falls well within the 
ambit of other traditional tort liability, Fischer v Maloney, 43 NY2d 
558, 402 NYS2d 991, 373 NE2d 1215 (1978); Xiaokang Xu v Xiaoling 
Shirley He, 147 AD3d 1223, 48 NYS3d 530 (8d Dept 2017); Conde v 
Yeshiva University, 16 AD3d 185, 792 NYS2d 387 (1st Dept 2005) (rem- 
edy for damages available in statutory claims for sexual harassment 
and retaliation); Di Orio v Utica City School Dist. Bd. of Educ., 305 
AD2d 1114, 758 NYS2d 743 (4th Dept 2003); Demas v Levitsky, 291 
AD2d 653, 738 NYS2d 402 (8d Dept 2002); McIntyre v Manhattan Ford, 
Lincoln-Mercury, Inc., 256 AD2d 269, 682 NYS2d 167 (1st Dept 1998); 
Butler v Delaware Otsego Corp., 203 AD2d 783, 610 NYS2d 664 (3d 
Dept 1994); Sweeney v Prisoners’ Legal Services of New York, Inc., 146 
AD2d 1, 588 NYS2d 370 (3d Dept 1989). 


Conduct that is not actionable as defamation because the statement 
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constitutes nonactionable opinion may nevertheless be the subject of an 
action for intentional infliction of emotional distress so long as the 
plaintiff is not a public figure and the conduct does not implicate a mat- 
ter of public concern, and where the status of the parties supports an 
intent to injure, Esposito-Hilder v SFX Broadcasting Inc., 236 AD2d 
186, 665 NYS2d 697 (38d Dept 1997). Moreover, a public figure may not 
recover for intentional infliction of emotional distress without showing 
that the publication at issue contains a false statement of fact that was 
made with constitutional malice, Hustler Magazine, Inc. v Falwell, 485 
US 46, 108 SCt 876 (1988). 


Elements 


The tort of intentional infliction of emotional distress requires the 
following four elements: extreme and outrageous conduct; intent to 
cause or disregard of a substantial probability of causing severe emo- 
tional distress; a causal connection between the conduct and injury; and 
severe emotional distress, Chanko v American Broadcasting Companies 
Inc., 27 NY3d 46, 29 NYS3d 879, 49 NE38d 1171 (2016); Howell v New 
York Post Co., Inc., 81 NY2d 115, 596 NYS2d 350, 612 NE2d 699 (1993); 
Leff v Our Lady of Mercy Academy, 150 AD3d 1239, 55 NYS38d 392 (2d 
Dept 2017). There is a body of caselaw that appears to stand for the 
principle that damages for emotional distress caused by the negligent or 
intentional destruction of personal property may not be recovered, see 
Biondo v Linden Hill United Methodist Cemetery Corp., 280 AD2d 570, 
720 NYS2d 558 (2d Dept 2001) (moving monument from head to foot of 
grave); Stanley v Smith, 183 AD2d 675, 584 NYS2d 60 (1st Dept 1992) 
(towing car); Fowler v Ticonderoga, 131 AD2d 919, 516 NYS2d 368 (3d 
Dept 1987) (killing dog). However, emotional distress is compensable 
when it is the direct, rather than consequential, result of the breach of 
a duty owed, see Probst v Cacoulidis, 295 AD2d 331, 743 NYS2d 509 
(2d Dept 2002). Thus, the cases are properly understood as standing for 
the principle that the requisite elements of intentional infliction of emo- 
tional distress have not been satisfied. 


Outrageous Conduct 


Liability arises only when defendant’s conduct is extreme and out- 
rageous, measured by the reasonable bounds of decency tolerated by 
decent society, Chanko v American Broadcasting Companies Inc., 27 
NY3d 46, 29 NYS3d 879, 49 NE38d 1171 (2016); Marmelstein v Kehillat 
New Hempstead, 11 NY3d 15, 862 NYS2d 311, 892 NE2d 375 (2008); 
Freihofer v Hearst Corp., 65 NY2d 135, 490 NYS2d 735, 480 NE2d 349 
(1985); Burlew v American Mut. Ins. Co., 68 NY2d 412, 482 NYS2d 720, 
472 NE2d 682 (1984); Murphy v American Home Products Corp., 58 
NY2d 293, 461 NYS2d 232, 448 NE2d 86 (1983); Fischer v Maloney, 43 
NY2d 553, 402 NYS2d 991, 373 NE2d 1215 (1978); Wiener v Wiener, 84 
AD2d 814, 444 NYS2d 130 (2d Dept 1981); Nestlerode v Federal Ins. 
Co., 66 AD2d 504, 414 NYS2d 398 (4th Dept 1979); Halio v Lurie, 15 
AD2d 62, 222 NYS2d 759 (2d Dept 1961); Restatement, Torts 2d, § 46, 
Comment d. More must be involved than hurt feelings; mere insults, 
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indignities, threats, annoyances or other trivialities are not enough, 
Associates First Capital v Crabill, 51 AD38d 1186, 857 NYS2d 799 (3d 
Dept 2008); 164 Mulberry Street Corp. v Columbia University, 4 AD3d 
49, 771 NYS2d 16 (1st Dept 2004); Bell v Slepakoff, 224 AD2d 567, 639 
NYS2d 406 (2d Dept 1996); Owen v Leventritt, 174 AD2d 471, 571 
NYS2d 25 (1st Dept 1991); Lincoln First Bank of Rochester v Barstro & 
Associates Contracting, Inc., 49 AD2d 1025, 374 NYS2d 485 (4th Dept 
1975); Flamm v Van Nierop, 56 Misc2d 1059, 291 NYS2d 189 (Sup 
1968); Annot: 20 ALR4th 773; see James v Saltsman, 99 AD2d 797, 472 
NYS2d 129 (2d Dept 1984). Publication of a single, purportedly false or 
defamatory article regarding a person does not constitute extreme and 
outrageous conduct as a matter of law, Bement v N.Y.P. Holdings, Inc., 
307 AD2d 86, 760 NYS2d 133 (1st Dept 2003). But a deliberate and ma- 
licious campaign of harassment or intimidation gives rise to a cause of 
action, Nader v General Motors Corp., 25 NY2d 560, 307 NYS2d 647, 
255 NE2d 765 (1970); Silverman v Park Towers Tenants Corp., 206 
AD3d 417, 169 NYS3d 61 (1st Dept 2022); Eves v Ray, 42 AD3d 481, 
840 NYS2d 105 (2d Dept 2007); Mitchell v Giambruno, 35 AD3d 1040, 
826 NYS2d 788 (3d Dept 2006); Cavallaro v Pozzi, 28 AD3d 1075, 814 
NYS2d 462 (4th Dept 2006); 164 Mulberry Street Corp. v Columbia 
University, supra; Vasarhelyi v New School for Social Research, 230 
AD2d 658, 646 NYS2d 795 (1st Dept 1996); Stram v Farrell, 223 AD2d 
260, 646 NYS2d 193 (38d Dept 1996). 


The extreme and outrageous nature of the conduct may arise from 
abuse by the defendant of some relation or position that gives the 
defendant actual or apparent power to damage the plaintiffs interests, 
Vasarhelyi v New School for Social Research, 230 AD2d 658, 646 NYS2d 
795 (1st Dept 1996); Prosser & Keeton, Torts § 12 (5th ed); see 164 
Mulberry Street Corp. v Columbia University, 4 AD3d 49, 771 NYS2d 
16 (1st Dept 2004). However, this factor, which is present whenever an 
employer terminates an employee, does not on its own permit the 
rephrasing of a basic wrongful discharge claim into an actionable claim 
for emotional distress, Cavanaugh v Doherty, 2438 AD2d 92, 675 NYS2d 
143 (8d Dept 1998); see Murphy v American Home Products Corp., 58 
NY2d 293, 461 NYS2d 232, 448 NE2d 86 (1983); Leibowitz v Bank 
Leumi Trust Co. of New York, 152 AD2d 169, 548 NYS2d 513 (2d Dept 
1989); see also Priore v New York Yankees, 307 AD2d 67, 761 NYS2d 
608 (1st Dept 2003). If the defendant is aware that plaintiff is peculiarly 
susceptible to emotional distress by reason of some physical or mental 
condition or peculiarity, defendant’s conduct is to be evaluated in light 
of that knowledge and may be held outrageous under those circum- 
stances even though, absent such knowledge, it would not be so 
considered, Restatement, Torts 2d, § 46, Comment f; see Preiser v 
Wielandt, 48 App Div 569, 62 NYS 890 (2d Dept 1900); Scheman v 
Schlein, 35 Misc2d 581, 231 NYS2d 548 (Sup 1962). However, rape 
victims who were interviewed for television program and despite assur- 
ances of anonymity were readily recognizable did not state cause of ac- 
tion for intentional infliction of mental distress despite defendant’s 
knowledge of plaintiffs’ vulnerability, Doe v American Broadcasting 
Companies, Inc., 152 AD2d 482, 543 NYS2d 455 (1st Dept 1989). 
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Likewise, the required level of extreme and outrageous conduct was not 
present where defendants, a hospital and an emergency-room physi- 
cian, violated patient-physician confidentiality and permitted a televi- 
sion station to air footage of decedent’s treatment just before he died as 
well as footage of family members being informed of his death; the 
decedent was not identified by name, his image was blurred and the 
footage comprised no more than three minutes of the program episode, 
Chanko v American Broadcasting Companies Inc., 27 NY3d 46, 29 
NYS3d 879, 49 NE3d 1171 (2016). Provocation on plaintiffs part, see 1 
Harper & James, The Law of Torts 671, § 9.3, or a long continued course 
of practical joking between plaintiff and defendant, see Prosser & 
Keeton, Torts (5th ed) 114, § 18, may be circumstances to be considered 
in evaluating defendant’s conduct. 


Whether the conduct complained of is outrageous is, in the first 
instance, for the court, Cavallaro v Pozzi, 28 AD3d 1075, 814 NYS2d 
462 (4th Dept 2006); Rocco v Smithtown, 229 AD2d 1034, 645 NYS2d 
187 (4th Dept 1996); Burba v Rochester Gas and Elec. Corp., 90 AD2d 
984, 456 NYS2d 578 (4th Dept 1982); see Chanko v American Broadcast- 
ing Companies Inc., 27 NY3d 46, 29 NYS3d 879, 49 NE3d 1171 (2016), 
but where reasonable persons may differ concerning its nature, it is a 
question for the jury, 164 Mulberry Street Corp. v Columbia University, 
4 AD3d 49, 771 NYS2d 16 (1st Dept 2004) (whether defendant profes- 
sor’s conduct in connection with research project, which involved mak- 
ing false accusations of food poisoning at several restaurants, is suf- 
ficiently outrageous is question for jury); Richard L. v Armon, 144 AD2d 
1, 586 NYS2d 1014 (2d Dept 1989) (whether defendant’s sexual abuse of 
a minor is sufficiently outrageous is a question for the jury, not the 
court); Restatement, Torts 2d, § 46, Comment h. 


The element of outrageous conduct has been characterized as rigor- 
ous and difficult to satisfy, designed to filter out trivial complaints and 
assure that the claim of severe emotional distress is genuine, Chanko v 
American Broadcasting Companies Inc., 27 NY3d 46, 29 NYS3d 879, 49 
NE38d 1171 (2016); Howell v New York Post Co., Inc., 81 NY2d 115, 596 
NYS2d 350, 612 NE2d 699 (1993); Roach v Stern, 252 AD2d 488, 675 
NYS2d 133 (2d Dept 1998); see Leff v Our Lady of Mercy Academy, 150 
AD3d 1239, 55 NYS3d 392 (2d Dept 2017); Seltzer v Bayer, 272 AD2d 
263, 709 NYS2d 21 (1st Dept 2000), detailing the difficulty of establish- 
ing the requisite outrageousness. This proposition is demonstrated by 
the following cases: Outrageousness was not established by the 
plaintiffs’ allegations that the defendants illegally evicted them from 
the premises, ransacked their possessions, prevented the plaintiffs from 
removing their property, and videotaped the proceedings, Stella v 
Nassau, 71 AD3d 573, 896 NYS2d 357 (1st Dept 2010). Outrageousness 
was not established where the defendant doctor employed vulgar 
language in stating the treatment prescribed for the plaintiff on the 
hospital discharge form, Suarez v Bakalchuk, 66 AD3d 419, 887 NYS2d 
6 (1st Dept 2009). Outrageousness was not established where the 
defendants yelled obscenities and racial slurs at the plaintiffs, who were 
defendants’ neighbors, Ajie Chen v Deliso, 169 AD3d 761, 91 NYS3d 
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895 (2d Dept 2019). Outrageousness was not established where the 
plaintiffs alleged that the defendant, their employer, made false 
representations to induce them to accept employment, placed unreason- 
able demands upon them while they worked for the defendant, and 
made defamatory statements about them, Epifani v Johnson, 65 AD3d 
224, 882 NYS2d 234 (2d Dept 2009). Outrageousness was not established 
by the plaintiffs’ allegations that the defendants made rude remarks to 
and about her, commenced two baseless lawsuits and filed a criminal 
complaint against her, and frightened the plaintiff and her daughter by 
attempting to instigate her arrest, Kaye v Trump, 58 AD3d 579, 873 
NYS2d 5 (1st Dept 2009). Outrageousness was not established by the 
collection efforts taken by a company in connection with a dispute over 
indebtedness, even though those efforts included foreclosure threats, 
embarrassing and upsetting telephone calls to the workplace of one of 
the parties claiming intentional infliction of emotional distress, and 
resulted in stress from the ongoing dispute, Associates First Capital v 
Crabill, 51 AD3d 1186, 857 NYS2d 799 (3d Dept 2008). Outrageousness 
was not established where the conduct by the defendants allegedly 
consisted of faxes and phone calls, including communications made to 
the plaintiffs parents; threatening the plaintiff with arrest and crimi- 
nal prosecution; and instigating the plaintiffs arrest by means of false 
statements to the police concerning plaintiff's indebtedness to the 
defendants, Slatkin v Lancer Litho Packaging Corp., 33 AD3d 421, 822 
NYS2d 507 (1st Dept 2006). Outrageousness was not established where 
the defendant, plaintiff's supervisor, was alleged to have maliciously 
displayed to coworkers nude photos taken of plaintiff in connection with 
his work as a model, Anderson v Abodeen, 29 AD8d 431, 816 NYS2d 
415 (1st Dept 2006). The extreme and outrageous conduct requirement 
was not satisfied where defendant accused the plaintiff of sexually as- 
saulting his granddaughter, Lewittes v Blume, 18 AD3d 261, 795 NYS2d 
13 (1st Dept 2005). Outrageousness was not established where the 
defendant/doctor obtained hospital documents showing that plaintiff 
underwent a vasectomy and then used the documents in a matrimonial 
action to support defendant’s contention that defendant’s wife was hav- 
ing an affair with the plaintiff, Andrews v Bruk, 220 AD2d 376, 631 
NYS2d 771 (2d Dept 1995). 


Allegations that a landlord delayed offering a renewal lease, refused 
to repair a ceiling, refused to return keys, and breached the covenant of 
quiet enjoyment do not come “even close to approaching the threshold of 
outrageousness,” Graupner v Roth, 293 AD2d 408, 742 NYS2d 208 (1st 
Dept 2002). Giving false information to the police is not so outrageous 
as to be actionable, Brown v Sears Roebuck and Co., 297 AD2d 205, 746 
NYS2d 141 (1st Dept 2002). Sending an email message under the head- 
ing “racism” that falsely stated that plaintiffs office cubicle contained a 
statuette of a black man hanging from a noose was not sufficiently out- 
rageous to be actionable, Como v Riley, 287 AD2d 416, 731 NYS2d 731 
(1st Dept 2001). Fabricating an email in plaintiffs name in which 
plaintiff was made to appear to be a rude, petty, self-absorbed cartoon- 
ist was not so outrageous and shocking as to be actionable, nor was 
making statements via email encouraging people to “vomit” on plaintiff, 
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Rall v Hellman, 284 AD2d 113, 726 NYS2d 629 (1st Dept 2001). Allega- 
tions that a jail guard played an audiocassette containing anti-Semitic 
statements within plaintiffs earshot while plaintiff was confined in a 
cell do not establish sufficiently outrageous conduct to be actionable, 
Ferguson v New York, 273 AD2d 103, 709 NYS2d 90 (1st Dept 2000). 
Allegations that defendant dumped a pile of cement on the sidewalk on 
front of plaintiff's house, tossed lighted cigarettes into plaintiff's 
backyard, threw eggs on his front steps, and threatened to paint a 
swastika on his house do not rise to the requisite level of outrageous- 
ness, Seltzer v Bayer, 272 AD2d 263, 709 NYS2d 21 (1st Dept 2000). Al- 
legations regarding an insurer’s failure to timely compensate plaintiff, 
leaving her without a home, adequate possessions or funds for living ex- 
penses for over a year, coupled with the accusation that plaintiff com- 
mitted arson and submitted false statements under oath do not state a 
cause of action for intentional infliction of emotional distress, Cunning- 
ham v Security Mut. Ins. Co., 260 AD2d 983, 689 NYS2d 290 (3d Dept 
1999). A doctor allegedly screaming at the top of his voice at a patient 
for bringing her service dog into the examination room was not suf- 
ficiently outrageous as to be actionable, Albert v Solimon, 252 AD2d 
139, 684 NYS2d 375 (4th Dept 1998), aff'd, 94 NY2d 771, 699 NYS2d 1, 
721 NE2d 17 (1999). Conduct of staff of nursing home, essentially 
caught in the middle of a family dispute, in connection with treatment 
of plaintiffs’ decedent was not sufficiently outrageous as to be action- 
able, Hart v Child’s Nursing Home Co., Inc., 298 AD2d 721, 749 NYS2d 
297 (3d Dept 2002). 


Commencement of litigation, even for the purpose of harassment 
and intimidation, is insufficient to support a claim for intentional inflic- 
tion of emotional distress, Walentas v Johnes, 257 AD2d 352, 683 
NYS2d 56 (1st Dept 1999); see Hartman v 536/540 E. 5th St. Equities, 
Inc., 19 AD3d 240, 797 NYS2d 73 (1st Dept 2005). A bus driver’s rude- 
ness and use of profanity toward a handicapped passenger does not 
meet the extreme and outrageous conduct standard, Stauber v New 
York City Transit Authority, 10 AD3d 280, 781 NYS2d 26 (1st Dept 
2004). A teacher’s use of a racial epithet, which was directed specifically 
at plaintiff, was not extreme and outrageous, when made in a classroom 
setting during a discussion about prejudice, when used for the purpose 
of conveying strong disapproval of such epithets, Graham ex rel. 
Graham v Guilderland Cent. School Dist., 256 AD2d 863, 681 NYS2d 
831 (8d Dept 1998). A funeral home’s misdelivery of cremated remains 
was not so outrageous as to be actionable, Sarlo v Fairchild Sons, Inc., 
256 AD2d 322, 681 NYS2d 555 (2d Dept 1998). A hospital’s investiga- 
tion of whether plaintiffs father’s death was caused by euthanasia, 
which investigation included retaining a criminal attorney, meeting 
with the District Attorney, implicating plaintiff in the death, and refus- 
ing to keep plaintiff abreast of the investigation, does not rise to the 
level of outrageous conduct, Dobisky v Rand, 248 AD2d 903, 670 NYS2d 
606 (3d Dept 1998). Defendants’ misreading of X-rays, which led 
defendants to erroneously conclude that foreign bodies in plaintiffs 
abdomen were packages of narcotics, thereby causing a police investiga- 
tion and invasive medical procedures, does not rise to the level of 
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extreme and outrageous conduct, Berrios v Our Lady of Mercy Medical 
Center, 20 AD3d 361, 799 NYS2d 452 (1st Dept 2005). The expulsion of 
the plaintiff from a tour for expressing her belief in Jesus Christ and in 
fundamentalist Christian principles was not outrageous conduct where 
the tour was organized to provide Jewish teenagers with a religious ex- 
perience involving the observance and discussion of Jewish ritual, 
Cohn-Frankel v United Synagogue of Conservative Judaism, 246 AD2d 
332, 667 NYS2d 360 (1st Dept 1998). Failure of a seller and real estate 
broker to advise a home purchaser of the extent of termite infestation is 
not outrageous conduct, Bando v Achenbaum, 234 AD2d 242, 651 NYS2d 
74 (2d Dept 1996). An attorney’s fraudulent concealment of a loan that 
the attorney and client obtained by means of a forged power of attorney 
used to place a mortgage on plaintiffs property did not rise to the level 
of outrageous conduct, Vasilopoulos on Behalf of Vasilopoulos v Romano, 
228 AD2d 669, 645 NYS2d 501 (2d Dept 1996). Falsely accusing some- 
one of being anti-Semitic and biased in her treatment of Jews does not 
rise to the level of outrage required to recover under this cause of ac- 
tion, Herlihy v Metropolitan Museum of Art, 214 AD2d 250, 683 NYS2d 
106 (1st Dept 1995). Preventing plaintiff from attending his lover’s fu- 
neral and refusing to honor decedent’s commitment that plaintiff could 
continue to live in decedent’s home, is not so outrageous as to be action- 
able, nor is conveyance of decedent’s property without notice to the 
plaintiff, Plaza v Estate of Wisser, 211 AD2d 111, 626 NYS2d 446 (1st 
Dept 1995). Obtaining decedent’s medical records against the wishes of 
the decedent’s estate by submitting an old medical expense reimburse- 
ment form signed by the decedent and representing that the form con- 
stituted a general authorization for the release of decedent’s medical re- 
cords, is not so outrageous as to be actionable, Waldron v Ball Corp., 
210 AD2d 611, 619 NYS2d 841 (38d Dept 1994). Commencement of civil 
and criminal actions seeking enforcement of zoning laws and sending 
copies of a building inspection report to members of town boards and 
neighbors is not outrageous conduct, Deising v Esopus, 204 AD2d 940, 
611 NYS2d 964 (3d Dept 1994). Destroying an exam, even if motivated 
by personal animus toward the student, is not so outrageous as to be ac- 
tionable, Silverman v New York University School of Law, 193 AD2d 
411, 597 NYS2d 314 (1st Dept 1993). Encouraging a family member to 
leave his employment in order to attend law school was not an act so 
outrageous as to exceed all bounds tolerated in a civilized society, Sud v 
Sud, 211 AD2d 423, 621 NYS2d 37 (1st Dept 1995). A statement by 
counsel to an adverse party at trial that the latter would suffer heavily 
because of his lawyer’s failure to settle constituted a breach of ethics 
but did not rise to the level of actionable conduct, Nestlerode v Federal 
Ins. Co., 66 AD2d 504, 414 NYS2d 398 (4th Dept 1979). Arresting 
plaintiff in front of co-workers is not so extreme and outrageous as to be 
actionable, Navarro v Federal Paper Bd. Co., Inc., 185 AD2d 590, 586 
NYS2d 381 (3d Dept 1992). Disclaiming liability for medical expenses 
pursuant to an insurance contract is not so extreme or outrageous as to 
exceed all bounds of decency, Estate of Coppersmith v Blue Cross and 
Blue Shield of Greater New York, 177 AD2d 373, 576 NYS2d 126 (1st 
Dept 1991). Publicizing a recognizable photograph of plaintiff walking 
on the grounds of a psychiatric hospital does not state a cause of action 
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for intentional infliction of emotional distress, Howell v New York Post 
Co., Inc., 81 NY2d 115, 596 NYS2d 350, 612 NE2d 699 (19983). 
Intentional infliction of emotional distress is not established where 
defendant merely observed an incident involving the striking of infant 
plaintiff and defendant clapped her hands in approval, Clennan v Cooke, 
202 AD2d 467, 609 NYS2d 44 (2d Dept 1994). 


Similarly, sending letters threatening termination of electrical ser- 
vice does not constitute intentional infliction of emotional distress, 
Gallagher v Consolidated Edison of New York, 162 AD2d 657, 557 
NYS2d 102 (2d Dept 1990). Statements made at a public meeting, at 
which plaintiff was not present, that if the court refused to dismiss 
plaintiffs lawsuit against her, she would have no alternative but to kill 
her, are insufficient to support a cause of action for intentional infliction 
of mental distress. Owen v Leventritt, 174 AD2d 471, 571 NYS2d 25 
(1st Dept 1991). Criticizing a guidance counselor’s presentation, calling 
his conduct insubordinate and characterizing plaintiffs taking books 
from the school as “theft” do not rise to the level of extreme and outra- 
geous conduct, Angel v Levittown Union Free School Dist. No. 5, 171 
AD2d 770, 567 NYS2d 490 (2d Dept 1991). Abandoning plaintiff and 
disabled car in the cold on the side of the road due to plaintiffs inability 
to pay full towing charge until he arrived at his destination does not 
give rise to a cause of action for intentional infliction of emotional 
distress absent evidence that the towing company’s actions were espe- 
cially calculated to cause serious mental distress, Kaplan v Dart Towing, 
Inc., 159 AD2d 610, 552 NYS2d 665 (2d Dept 1990). Communicating to 
plaintiffs that they would be prevented from selling their apartment at 
a profit and that their life in the building would be made miserable does 
not state a cause of action for intentional infliction of mental distress, 
Smukler v 12 Lofts Realty, Inc., 156 AD2d 161, 548 NYS2d 437 (1st 
Dept 1989). Asking theatre patrons to leave and summoning police for 
assistance when patrons failed to comply does not establish a cause of 
action for intentional infliction of mental distress, in the absence of 
wanton conduct, foul language, abuse of the plaintiff, accusations of im- 
morality or other special circumstances of humiliation and indignity, 
Impastato v Hellman Enterprises, Inc., 147 AD2d 788, 537 NYS2d 659 
(8d Dept 1989). Dumping dirt in front of plaintiff's driveway is not suf- 
ficiently egregious to sustain a claim for intentional infliction of emo- 
tional distress, Kusmierz v Baan, 144 AD2d 829, 534 NYS2d 786 (3d 
Dept 1988). Refusing to grant additional credit to a company in financial 
difficulty is not such outrageous conduct as to give rise to a claim of 
extreme emotional distress, Garner v William Iselin & Co., Inc., 141 
AD2d 429, 529 NYS2d 772 (1st Dept 1988). 


Additional examples arising within an employment context include 
the following. Publicly accusing a teacher of violating the district’s 
policy prohibiting the showing of R rated movies after granting permis- 
sion to the teacher to show the movie is not so extreme or outrageous as 
to be actionable, Clark v Schuylerville Cent. School Dist., 24 AD3d 
1162, 807 NYS2d 175 (3d Dept 2005). The disparagement of an em- 
ployee, including the use of a vulgar epithet to describe the employee, 
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does not constitute outrageous conduct, Dillon v New York, 261 AD2d 
34, 704 NYS2d 1 (1st Dept 1999). Questioning plaintiffs about the 
falsification of time sheets, terminating plaintiffs from employment and 
escorting plaintiffs to their desks to remove their personal items fails to 
satisfy the level of conduct necessary to support a claim for intentional 
infliction of emotional distress, Arrington v Liz Claiborne, Inc., 260 
AD2d 267, 688 NYS2d 544 (1st Dept 1999). Terminating a government 
employee who has expressed political views contrary to those of the 
incumbent administration does not rise to the level of actionable outra- 
geous conduct, Cavanaugh v Doherty, 243 AD2d 92, 675 NYS2d 143 (3d 
Dept 1998). A school board’s conduct in investigating corruption charges 
levied against an architect, who was ultimately exonerated, did not rise 
to the level of extreme and outrageous conduct, Di Orio v Utica City 
School Dist. Bd. of Educ., 305 AD2d 1114, 758 NYS2d 743 (4th Dept 
2003). Intentionally relaying false information to a hospital that the 
plaintiff, a nurse, had euthanized a patient was not sufficiently outra- 
geous to state a cause of action for intentional infliction of emotional 
distress, La Duke v Lyons, 250 AD2d 969, 673 NYS2d 240 (3d Dept 
1998). Permitting crude and offensive statements of a sexually derisive 
nature to occur in the workplace is not sufficiently outrageous conduct 
to be actionable, Shea v Cornell University, 192 AD2d 857, 596 NYS2d 
502 (8d Dept 1993). Subjecting an employee to unwanted sexual ad- 
vances, physical contact and verbal comments, does not give rise to a 
cause of action for intentional infliction of emotional distress, Zephir v 
Inemer, 305 AD2d 170, 757 NYS2d 851 (1st Dept 2003). Firing plaintiff, 
an at-will employee, does not give rise to an action for intentional inflic- 
tion of emotional distress, Bailey v New York Westchester Square 
Medical Centre, 38 AD8d 119, 829 NYS2d 30 (1st Dept 2007); DeFilippo 
v Xerox Corp., 223 AD2d 846, 636 NYS2d 463 (3d Dept 1996); Hurwitch 
v Kercull, 182 AD2d 1013, 582 NYS2d 568 (3d Dept 1992), and plaintiffs 
may not circumvent the at-will contract rule by merely asserting a 
claim for intentional infliction of emotional distress unless there are al- 
legations of defendant’s extreme and outrageous conduct, Moore v 
Rockland, 192 AD2d 1021, 596 NYS2d 908 (3d Dept 1993); see Miller v 
National Property Management Associates, Inc., 191 AD3d 1341, 142 
NYS3d 256 (4th Dept 2021). 


However, the fact that there is no cause of action for wrongful dis- 
charge does not mean that an employer’s outrageous conduct or severe 
abuse must be condoned, simply because it is directed at an employee 
preliminary to termination, Vasarhelyi v New School for Social 
Research, 230 AD2d 658, 646 NYS2d 795 (1st Dept 1996). Directing 
religious and ethnic slurs including “Hebe” and “kike” against an em- 
ployee, while deplorable and reprehensible, does not state a cause of ac- 
tion for intentional infliction of mental distress, Leibowitz v Bank Leumi 
Trust Co. of New York, 152 AD2d 169, 548 NYS2d 513 (2d Dept 1989). 
Terminating an at-will bank employee, characterizing her threat to 
remove and publish bank records as theft and extortion, requiring her 
to close her employee bank account, and refusing to give her a favorable 
letter of reference do not rise to the level of extreme and outrageous 
conduct, Krawtchuk v Banco Do Brasil, S.A., 183 AD2d 484, 583 NYS2d 
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403 (1st Dept 1992). Discharging an employee during the workday, 
directing him not to return to his office, and disclosing the fact of dis- 
charge to other employees does not give rise to a cause of action for 
intentional infliction of emotional distress, Lapidus v New York City 
Chapter of the New York State Ass’n For Retarded Children, Inc., 118 
AD2d 122, 504 NYS2d 629 (1st Dept 1986); see Miller v National 
Property Management Associates, Inc., 191 AD3d 1341, 142 NYS3d 256 
(4th Dept 2021) (plaintiff may not recast non-actionable wrongful dis- 
charge claim as intentional infliction of emotional distress); D’Avino v 
Trachtenburg, 149 AD2d 401, 539 NYS2d 755 (2d Dept 1989); Leibowitz 
v Bank Leumi Trust Co. of New York, supra. Requiring a bank em- 
ployee to submit to polygraphic examinations, a requirement imposed 
after the bank discovered cash shortages, is not such extreme, outra- 
geous or atrocious conduct as to be actionable, Buffolino v Long Island 
Sav. Bank, FSB, 126 AD2d 508, 510 NYS2d 628 (2d Dept 1987). Com- 
municating to fellow employees that plaintiff criminally assaulted 
defendant, that plaintiff required psychiatric treatment, and that 
defendant feared being “blown away” by the plaintiff does not constitute 
conduct that exceeds all bounds usually tolerated by decent society, 
Misek-Falkoff v Keller, 153 AD2d 841, 545 NYS2d 360 (2d Dept 1989). 
The withholding by a hospital of staff assistance to a nursing supervisor 
in an effort to compel her retirement does not constitute outrageous 
conduct, Oakley v St. Joseph’s Hosp., 116 AD2d 911, 498 NYS2d 218 
(3d Dept 1986). Unflattering comments by a school district superinten- 
dent concerning a teacher’s professional abilities do not suffice to estab- 
lish a cause of action, Van Swol v Delaware Valley Cent. School Dist., 
117 AD2d 962, 499 NYS2d 274 (3d Dept 1986). 


Similarly, a parent’s derogatory remarks about her child’s teacher, 
describing the teacher as incompetent and ill-suited to teaching, do not 
give rise to a cause of action, Zuber v Bordier, 185 AD2d 709, 522 NYS2d 
610 (2d Dept 1987). Nor did intentional misrepresentations by an at- 
torney to a client concerning the status of the client’s claim, Green v 
Leibowitz, 118 AD2d 756, 500 NYS2d 146 (2d Dept 1986). Proselytizing, 
recruitment and indoctrination of new members by church is not such 
extreme conduct as to give rise to a cause of action, Meroni v Holy 
Spirit Ass’n for Unification of World Christianity, 119 AD2d 200, 506 
NYS2d 174 (2d Dept 1986). Demanding payment from the co-maker of a 
note without first proceeding against the collateral security creates no 
cause of action against the payee, State Bank of Albany v Duesler, 41 
AD2d 1009, 344 NYS2d 114 (3d Dept 1973). Publication of a newsworthy 
report concerning a contested matrimonial action is not such extreme or 
outrageous conduct as to sustain a cause of action, Freihofer v Hearst 
Corp., 65 NY2d 135, 490 NYS2d 735, 480 NE2d 349 (1985). The refusal 
of a spouse to cooperate in obtaining a religious divorce in order to 
induce a favorable settlement from the other spouse does not rise to the 
level of actionable conduct, Perl v Perl, 126 AD2d 91, 512 NYS2d 372 
(1st Dept 1987). A statement by an insurance company’s agent that 
plaintiff could not expect to be supported by the insurer forever and the 
insurer’s attempt to disprove plaintiffs claim were also not so extreme 
or outrageous as to give rise to a cause of action, Burlew v American 
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Mut. Ins. Co., 63 NY2d 412, 482 NYS2d 720, 472 NE2d 682 (1984). Fail- 
ure to maintain the statutorily mandated confidentiality of certain re- 
cords does not give rise to a claim for the intentional infliction of mental 
distress, Carpenter v Plattsburgh, 105 AD2d 295, 484 NYS2d 284 (3d 
Dept 1985), affd for reasons in AD opinion, 66 NY2d 791, 497 NYS2d 
909, 488 NE2d 839 (1985). Furnishing selective and incomplete infor- 
mation about suspicious no-fault insurance claims to prosecutor and 
withholding exculpatory matter does not give rise to a cause of action, 
Torian v Lumbermen’s Mut. Cas. Co., 120 AD2d 820, 502 NYS2d 105 
(3d Dept 1986). 


It was a question for the jury whether all reasonable bounds of 
decency were exceeded when the individual defendant vandalized 
plaintiffs’ property on five separate occasions and used his employer’s 
vehicles and fellow employees to harass and intimidate plaintiffs, Gray 
v Schenectady City School Dist., 86 AD3d 771, 927 NYS2d 442 (3d Dept 
2011); when defendant allegedly engaged in a constant campaign of 
harassment and intimidation, which included threatening to kill 
plaintiff and his children, Cavallaro v Pozzi, 28 AD3d 1075, 814 NYS2d 
462 (4th Dept 2006); when defendant, a university professor conducting 
a research project, allegedly engaged in a campaign of harassment by 
falsely claiming that meals served at several restaurants caused food 
poisoning to putative customers, 164 Mulberry Street Corp. v Columbia 
University, 4 AD3d 49, 771 NYS2d 16 (1st Dept 2004); when defendant 
allegedly intentionally and maliciously engaged in a pattern of harass- 
ment, intimidation, humiliation and abuse, causing plaintiff unjustified 
demotions, suspensions, lost pay and psychological and emotional harm, 
Shannon v MTA Metro-North R.R., 269 AD2d 218, 704 NYS2d 208 (1st 
Dept 2000); when defendant deliberately, systemically and maliciously 
harassed plaintiff over a period of years so as to injure him in his capa- 
city as a tenant, Warner v Druckier, 266 AD2d 2, 697 NYS2d 610 (1st 
Dept 1999); when defendant was responsible for a campaign of harass- 
ing telephone calls, Gill Farms Inc. v Darrow, 256 AD2d 995, 682 NYS2d 
306 (3d Dept 1998); when defendants handled the cremated remains of 
plaintiffs deceased sister while making crude remarks about the 
remains during a radio show, Roach v Stern, 252 AD2d 488, 675 NYS2d 
133 (2d Dept 1998); when defendant yelled and gestured obscenely at 
plaintiff, followed her home, refused to leave the premises, followed her 
children and family around, and told plaintiff he knew where the chil- 
dren went to school and when they got out of school, Bunker v Testa, 
234 AD2d 1004, 652 NYS2d 181 (4th Dept 1996); when the president of 
the academic institution that employed plaintiff engaged criminal at- 
torneys to conduct an investigation of plaintiff, intimating prosecution, 
and where plaintiff was subjected to ten hours of intense interrogation 
and was terminated from her employment when she requested that an- 
other employee be present during the second day of interrogation, Vasar- 
helyi v New School for Social Research, 230 AD2d 658, 646 NYS2d 795 
(1st Dept 1996); when defendant employer subjected plaintiff employee, 
who had an underlying psychological condition known to the defendant, 
to eight hours of threatening interrogation by security officers 
investigating drug use, Elson v Consolidated Edison Co. of New York, 
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Inc., 226 AD2d 288, 641 NYS2d 294 (1st Dept 1996); when defendant, a 
psychiatrist, persuaded his patient to have a sexual relationship with 
him for therapeutic benefit and he made numerous harassing telephone 
calls to her after she terminated their sexual relationship, Sanchez v 
Orozco, 178 AD2d 391, 578 NYS2d 145 (1st Dept 1991); when defendant 
sent a taunting letter to a girl who hoped to marry him, Halio v Lurie, 
15 AD2d 62, 222 NYS2d 759 (2d Dept 1961); when defendant forcibly 
entered a residence and wantonly destroyed plaintiffs property, Murphy 
v Murphy, 109 AD2d 965, 486 NYS2d 457 (8d Dept 1985); when 
defendant threatened bodily harm to seller and purchaser if a house 
were sold to a “colored” purchaser, Ruiz v Bertolotti, 37 Misc2d 1067, 
236 NYS2d 854 (Sup 1962), aff'd, 20 AD2d 628, 245 NYS2d 1003 (2d 
Dept 1963); when defendant destroyed windows of house where a 
woman and children were staying, thus exposing them to severe cold, 
and threatening her life by displaying a bullet, Weisman v Weisman, 
108 AD2d 853, 485 NYS2d 570 (2d Dept 1985); when defendant 
telephoned plaintiffs home, employer, landlord, relatives and neighbors 
as part of a program to collect a debt, Long v Beneficial Finance Co. of 
New York, 39 AD2d 11, 330 NYS2d 664 (4th Dept 1972); when 
defendant filed police report falsely charging plaintiff with leaving the 
scene of an accident, Levine v Gurney, 149 AD2d 473, 539 NYS2d 967 
(2d Dept 1989); but see Roberts v Pollack, 92 AD2d 440, 461 NYS2d 272 
(1st Dept 1983); when defendant claimed that a landlord and his at- 
torneys commenced baseless eviction proceedings and other legal ac- 
tions against an apartment house tenant, and that the landlord also 
interrupted or terminated services to the apartment, interfered with 
tenant’s mail, and verbally abused tenant, as retaliation for tenant’s 
having successfully opposed the landlord’s plan for cooperative conver- 
sion, Green v Fischbein Olivieri Rozenholc & Badillo, 119 AD2d 345, 
507 NYS2d 148 (1st Dept 1986); when defendant confined plaintiff in an 
office for several hours, made threats and used profane language, to 
coerce his resignation from employment and obtain waiver of benefits, 
Kaminski v United Parcel Service, 120 AD2d 409, 501 NYS2d 871 (1st 
Dept 1986); when defendant made false charges in a proceeding against 
a high school principal and spread false rumors that the principal had 
been involved in an affair, had used student funds for his own benefit, 
and used associates to work on his house during school hours, in order 
to coerce his resignation, Sullivan v Board of Educ. of Eastchester Union 
Free School Dist., 131 AD2d 836, 517 NYS2d 197 (2d Dept 1987); when 
defendant commenced a class action, knowing that the class would not 
be certified, for the purposes of exacting a financial settlement, Halperin 
v Salvan, 117 AD2d 544, 499 NYS2d 55 (1st Dept 1986). Assuming the 
truth of the allegations in the petition for pre-action discovery, see 
CPLR 3102(c), a trier of fact could find a valid claim for intentional 
infliction of emotional distress where the unidentified defendant widely 
disseminated to high school students and faculty an “intimate 
photograph” depicting the partially unclothed petitioner, identified the 
petitioner by name, without justification and for the purpose of inflict- 
ing severe emotional distress, Leff v Our Lady of Mercy Academy, 150 
AD3d 1239, 55 NYS3d 392 (2d Dept 2017). 


Certain conduct may be so outrageous as to warrant a determina- 
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tion of liability in favor of the plaintiff, as a matter of law, Sawicka v 
Catena, 79 AD3d 848, 912 NYS2d 666 (2d Dept 2010) (business owner’s 
installing video camera in workplace restroom to surreptitiously view 
and record plaintiff sufficient as matter of law); Lovcen Const. Co., Inc. 
v Culbreth, 196 AD2d 445, 601 NYS2d 286 (1st Dept 1993) (summary 
judgment appropriate where documentation of hundreds of hang-up 
phone calls was unrefuted); Doe v Esposito, 114 AD2d 992, 495 NYS2d 
432 (2d Dept 1985) (defendant who was found guilty of several counts of 
incestuous rape was, as a matter of law, subject to civil liability for 
intentional infliction of mental distress); see also Harvey v Cramer, 235 
AD2d 315, 653 NYS2d 3 (1st Dept 1997) (an intentional misdiagnosis of 
HIV would satisfy the outrageousness requirement), but see Richard L. 
v Armon, 144 AD2d 1, 536 NYS2d 1014 (2d Dept 1989). 


Intent or Recklessness 


The first three sentences of the second paragraph of the pattern 
charge dealing with intent are taken from PJI 3:1 supra. Recklessness 
will also give rise to a cause of action, 164 Mulberry Street Corp. v 
Columbia University, 4 AD3d 49, 771 NYS2d 16 (1st Dept 2004); Dana 
v Oak Park Marina, Inc., 230 AD2d 204, 660 NYS2d 906 (4th Dept 
1997) (citing PJI); Beck v Libraro, 220 App Div 547, 221 NYS 7387 (2d 
Dept 1927); Callarama v Associates Discount Corp. of Del., 69 Misc2d 
287, 329 NYS2d 711 (Sup 1972); see Preiser v Wielandt, 48 App Div 
569, 62 NYS 890 (2d Dept 1900); Restatement, Torts 2d, § 46, Comment 
i; Annot: 64 ALR2d 100, 150; see also Salamone v Oak Park Marina, 
Inc., 259 AD2d 987, 688 NYS2d 362 (4th Dept 1999) Ginstallation of 
video camera in ladies’ rest room in violation of General Business Law 
§ 395-b(2) supports action for reckless infliction of emotional distress 
whether or not plaintiff actually appears in the videotapes). For cases 
supporting the definition of recklessness set forth in the fifth sentence 
of the second paragraph of the pattern charge, see PJI 2:278. 


Intent or recklessness is an essential element. Intent exists when 
defendant’s purpose is to cause emotional distress, see Argyll v 
International Sec. Bureau, Inc., 16 AD2d 921, 229 NYS2d 467 (1st Dept 
1962), or when defendant knows that the circumstances are such that 
emotional distress is substantially certain to follow, Mitran v 
Williamson, 21 Misc2d 106, 197 NYS2d 689 (Sup 1960); Bergman v 
Rubenfeld, 66 NYS2d 895 (NY City Ct 1946), nor; Restatement, Torts 
2d, §§ 8A, 46, Comment i; see Caballero v First Albany Corp., 237 AD2d 
800, 654 NYS2d 866 (3d Dept 1997). Note that except in assault cases a 
defendant who intends but fails to accomplish some purpose other than 
causing mental distress (e.g., to imprison plaintiff) will not be liable for 
causing mental disturbance, though the act has in fact caused plaintiff 
to sustain mental distress, Argyll v International Sec. Bureau, Inc., 
supra; Restatement, Torts 2d, § 47. The reason is that, except in assault 
cases, the defendant did not possess the requisite specific intent. Where 
defendant may have acted to achieve some other purpose, plaintiff must 
show that the desire to cause emotional distress was more than 
incidental to defendant’s proper motive, O’Rourke v Pawling Sav. Bank, 
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80 AD2d 847, 444 NYS2d 471 (2d Dept 1981); see Curtin v Bowery Sav. 
Bank, 150 AD2d 327, 540 NYS2d 856 (2d Dept 1989) (bank’s unautho- 
rized entry into customer’s safe deposit box not outrageous). The 
requisite intent was found where defendants repeatedly made intention- 
ally false post termination representations to the unemployment office 
and to plaintiff's prospective employers that plaintiff had never been 
employed by them, Valenza v Emmelle Coutier, Inc., 227 AD2d 133, 641 
NYS2d 305 (1st Dept 1996). Collateral estoppel does not apply to a 
guilty plea under Penal Law § 263.05 for using a child in a sexual per- 
formance because that crime does not require intent to cause emotional 
distress, Roe v Barad, 230 AD2d 839, 647 NYS2d 14 (2d Dept 1996). 


The “transferred intent” doctrine, recognized in other intentional 
torts, has not been applied in this State to outrageous conduct. The 
defendant’s conduct must be directed toward plaintiff. Thus, a bystander 
whose sensibilities may be so shocked as to cause mental distress can- 
not recover, even when the bystander is closely related to the person to- 
ward whom the conduct was directed, Kalina v General Hospital of 
Syracuse, 31 Misc2d 18, 220 NYS2d 733 (Sup 1961), aff'd on Special 
Term opinion, 18 AD2d 757, 235 NYS2d 808 (4th Dept 1962), affd, 13 
NY2d 1028, 245 NYS2d 599, 195 NE2d 309 (1963) (parents of son 
circumcised without authority and in violation of religious require- 
ments); see 1 Harper & James, The Law of Torts 671, § 69.3; and 15 
ALR2d 108, 129. The rule has been criticized, Prosser, Intentional Inflic- 
tion of Mental Suffering; A New Tort, 37 Mich L Rev 874, 889; Prosser, 
Transferred Intent, 45 Texas L Rev 650, and is inconsistent with Re- 
statement, Torts 2d, § 46(2) but is consistent with the rule applied to 
unintentional torts, Bovsun v Sanperi, 61 NY2d 219, 473 NYS2d 357, 
461 NE2d 843 (1984). 


Injury 


The distress caused plaintiff must be severe, Christenson v Gutman, 
249 AD2d 805, 671 NYS2d 835 (3d Dept 1998); see Richard L. v Armon, 
144 AD2d 1, 536 NYS2d 1014 (2d Dept 1989), for some degree of distress 
is a part of everyday living, Restatement, Torts 2d, § 46, Comment j, 
and, further, mental disturbance is easily simulated. An objective stan- 
dard is used to determine whether the injury is sufficiently severe to 
warrant imposition of liability, see Richard L. v Armon, supra; Restate- 
ment, Torts 2d, § 46, comment j. A claim of severe emotional distress 
must be supported by medical evidence, Roche v Claverack Co-op. Ins. 
Co., 59 AD3d 914, 874 NYS2d 592 (3d Dept 2009); Walentas v Johnes, 
257 AD2d 352, 683 NYS2d 56 (1st Dept 1999); see Leone v Leewood 
Service Station, Inc., 212 AD2d 669, 624 NYS2d 610 (2d Dept 1995). 
Whether plaintiffs mental suffering was genuine and extreme is a 
question for the jury, Murphy v Murphy, 109 AD2d 965, 486 NYS2d 457 
(3d Dept 1985); Halio v Lurie, 15 AD2d 62, 222 NYS2d 759 (2d Dept 
1961); and Restatement, Torts 2d, § 46, Comment d. If physical harm 
results from the emotional distress, recovery for such harm also is 
permitted, Restatement, Torts 2d, § 46(1); see PJI 2:284. No claim can 
be recognized “arising out of the differences which occur between 
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persons who, although not married, have been living together as 
husband and wife for an extended period of time,” Baron v Jeffer, 98 
AD2d 810, 469 NYS2d 815 (2d Dept 1983). However, recovery may be 
had where the conduct complained of was committed after the relation- 
ship in fact between the parties had terminated, Murphy v Murphy, 109 
AD2d 965, 486 NYS2d 457 (3d Dept 1985). 


Defenses 


Justification will defeat the action, O’Rourke v Pawling Sav. Bank, 
80 AD2d 847, 444 NYS2d 471 (2d Dept 1981). Thus, a publication which 
incidentally inflicts mental distress but is about a matter of public 
concern is not actionable, Costlow v Cusimano, 34 AD2d 196, 311 NYS2d 
92 (4th Dept 1970); see also Freihofer v Hearst Corp., 65 NY2d 1385, 490 
NYS2d 735, 480 NE2d 349 (1985). But the existence of a legitimate mo- 
tive for defendant’s conduct will not defeat the action if defendant 
planned to achieve his or her purpose by inflicting emotional distress, 
O’Rourke v Pawling Sav. Bank, 80 AD2d 847, 444 NYS2d 471 (2d Dept 
1981); Long v Beneficial Finance Co. of New York, 39 AD2d 11, 330 
NYS2d 664 (4th Dept 1972). 


As a matter of public policy, one spouse cannot recover damages 
against the other for intentional infliction of emotional distress, Xiao 
Yang Chen v Fischer, 6 NY3d 94, 810 NYS2d 96, 843 NE2d 723 (2005); 
Weicker v Weicker, 22 NY2d 8, 290 NYS2d 732, 237 NE2d 876 (1968); 
Sareen v Sareen, 51 AD3d 765, 858 NYS2d 285 (2d Dept 2008); Nacson 
v Semmel, 292 AD2d 432, 738 NYS2d 888 (2d Dept 2002). Other 
jurisdictions have held to the contrary, see e.g., Davis v Bostick, 282 Or 
667, 580 P2d 544 (1978); Massey v Massey, 867 SW2d 766 (Tex 1993); 
Henriksen v Cameron, 622 A2d 1135 (Me 1993); Simmons v Simmons, 
773 P2d 602 (Colo App 1988); Koepke v Koepke, 52 Ohio App 3d 47, 556 
NE2d 1198 (6th Dist Wood Co 1989); Hakkila v Hakkila, 112 NM 172, 
1991-NMCA-029, 812 P2d 1320 (App 1991); Lusby v Lusby, 283 Md 
334, 390 A2d 77 (1978). However, New York does recognize a cause of 
action brought by one parent against the other for tortious interference 
with custodial rights, see Casivant v Greene County Community Action 
Agency, Inc., 234 AD2d 818, 652 NYS2d 115 (3d Dept 1996), affd, 90 
NY2d 969, 665 NYS2d 952, 688 NE2d 1034 (1997). 


Similarly, public policy bars a claim for intentional infliction of 
emotional distress against a governmental entity, Shahid v New York, 
144 AD3d 1127, 43 NYS3d 88 (2d Dept 2016) (quoting Gottlieb v New 
York, 129 AD3d 724, 10 NYS3d 542 (2d Dept 2015)); Wyllie v District 
Atty. of County of Kings, 2 AD3d 714, 770 NYS2d 110 (2d Dept 2003); 
Liranzo v New York City Health and Hospitals Corp., 300 AD2d 548, 
752 NYS2d 568 (2d Dept 2002); Dillon v New York, 261 AD2d 34, 704 
NYS2d 1 (1st Dept 1999); Lauer v New York, 240 AD2d 543, 659 NYS2d 
57 (2d Dept 1997); see Tatta v State, 51 AD3d 1295, 857 NYS2d 815 (3d 
Dept 2008); Augat v State, 244 AD2d 835, 666 NYS2d 249 (3d Dept 
1997); Van Buskirk v Bleiler, 46 AD2d 707, 360 NYS2d 88 (3d Dept 
1974) (rule applies to individuals acting in official capacity). If, however, 
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the conduct constitutes a violation of the Civil Rights Act, 42 USC 
§ 1983, malice or recklessness will give rise to liability, Smith v Wade, 
461 US 30, 103 SCt 1625 (1983); see PJI 3:60. 


Since intentional injuries are not covered by the Workers’ Compen- 
sation Law, and the intentional infliction of mental distress is an 
intentional tort, workers’ compensation is not a bar to such an action by 
an employee against his or her employer, Burlew v American Mut. Ins. 
Co., 63 NY2d 412, 482 NYS2d 720, 472 NE2d 682 (1984); Randall v 
Tod-Nik Audiology, Inc., 270 AD2d 38, 704 NYS2d 228 (1st Dept 2000); 
Elson v Consolidated Edison Co. of New York, Inc., 226 AD2d 288, 641 
NYS2d 294 (1st Dept 1996); see Jaffe v National League for Nursing, 
222 AD2d 233, 6385 NYS2d 9 (1st Dept 1995). A cause of action for 
intentional infliction of emotional distress brought by an employee 
against a co-employee is not barred by the plaintiffs receipt of workers’ 
compensation benefits, where the misconduct arose from purely personal 
motives and was not in furtherance of the employer’s business, Hanford 
v Plaza Packaging Corp., 2 NY38d 348, 778 NYS2d 768, 811 NE2d 30 
(2004). For a discussion of the exclusivity provisions of the Workers’ 
Compensation Law, see Introductory Statement preceding PJI 2:215. 


Physicians, other health care professionals, and law enforcement 
officers are required to make reports of child abuse or maltreatment, 
are civilly liable for damages proximately caused by the failure to report, 
but are immune from liability for reports made in good faith, with good 
faith to be “presumed,” Social Services Law §§ 413-419. The qualified 
immunity provided by statute applies to claims for the intentional inflic- 
tion of emotional distress made by parents suspected of abuse. The 
defendant need not submit conclusive evidence of abuse; the immunity 
attaches when there is reasonable cause to suspect that the child was 
abused and that defendant acted in good faith in discharging a statu- 
tory duty, Kempster v Child Protective Services of Dept. of Social 
Services of Suffolk County, 130 AD2d 623, 515 NYS2d 807 (2d Dept 
1987). Whether or not the defendant is a mandated reporter under the 
statute and, if so, whether the presumption of good faith to which such 
a reporter is entitled was rebutted may present questions of fact for a 
jury, Lieberman v Scully, 273 AD2d 279, 709 NYS2d 583 (2d Dept 2000). 


Where the intentional wrongdoing does not constitute conduct 
within the scope of employment, an assistant principal who sues a 
principal for intentional infliction of emotional distress is not required 


to comply with the notice of claim provision of Education Law § 3813(2), 
Radvany v Jones, 184 AD2d 349, 585 NYS2d 343 (1st Dept 1992). 


First Amendment Considerations 


In some cases, the conduct underlying an intentional-infliction-of- 
emotional-distress claim involves hurtful verbal expression. In such 
case, the protection afforded by the First Amendment may be implicated, 
particularly where the hurtful expression involves matters of public 
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concern, Snyder v Phelps, 131 SCt 1207 (2011); Hustler Magazine, Inc. 
v Falwell, 485 US 46, 108 SCt 876 (1988). Thus, in Hustler Magazine, 
Inc. v Falwell, supra, the Supreme Court held that a public figure who 
had been the subject of an offensive parody in a published advertise- 
ment could not recover for intentional infliction of emotional distress, at 
least where the advertisement did not make statements that were false, 
defamatory and made with actual malice. In so ruling, the Court 
rejected a contention by plaintiff that the “outrageousness” of the 
advertisement, the alleged fact that it was intended to cause emotional 
distress and the further fact that it caused such distress brought it 
outside the constitutional protections for free speech. Instead, the 
Hustler Magazine Court held, a public figure or public official cannot re- 
cover for extreme emotional distress because of a publication without 
showing that the publication contains a false statement of fact that was 
made with actual malice. 


The effect of the First Amendment on intentional-infliction-of- 
emotional distress claims asserts by non-public figures was examined in 
Snyder v Phelps, 131 SCt 1207 (2011). In Snyder, the family of a U.S. 
Marine who had died in combat sued to recover for the emotional 
distress that had been inflicted by members of a church who had 
picketed outside the funeral carrying placards that contained offensive 
and hateful placards about homosexuality, the Catholic Church, the 
United States and the U.S. military. As in Hustler Magazine, Inc. v 
Falwell, 485 US 46, 108 SCt 876 (1988), the Court concluded in Phelps 
that the First Amendment was a complete defense to the state-law 
cause of action for intentional infliction of emotional distress, since the 
claim was based on the content of the picketers’ placards and that 
content involved matters of public concern. The Phelps Court stressed 
that there had been no violence, shouting or profanity associated with 
the church group’s picketing and that the picketing had taken place on 
a public street, the “archetype” of a public forum. The Phelps Court also 
noted that the “context” of the protest, i.e., a funeral, did not alter the 
First Amendment analysis. Finally, in rejecting plaintiffs intentional- 
infliction-of-emotion-distress claim, the Supreme Court observed that 
none of the well-recognized categorical exceptions to protected speech, 
such as “fighting words” or “obscenity,” were at issue, Snyder v Phelps, 
supra. 


Damages 


General and special damages proximately caused are recoverable, 
but special damages need not be pleaded or shown to make out a cause 
of action, Laurie Marie M. v Jeffrey T.M., 159 AD2d 52, 559 NYS2d 336 
(2d Dept 1990), affd, 77 NY2d 981, 571 NYS2d 907, 575 NE2d 393 
(1991) (citing PJI); Halperin v Salvan, 117 AD2d 544, 499 NYS2d 55 
(1st Dept 1986); Long v Beneficial Finance Co. of New York, 39 AD2d 
11, 330 NYS2d 664 (4th Dept 1972); Halio v Lurie, 15 AD2d 62, 222 
NYS2d 759 (2d Dept 1961). 


Punitive damages may also be recovered, Laurie Marie M. v Jeffrey 
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T.M., 159 AD2d 52, 559 NYS2d 336 (2d Dept 1990), affd, 77 NY2d 981, 
571 NYS2d 907, 575 NE2d 393 (1991) (intrafamily sexual abuse); Leopold 
v Britt, 58 AD2d 856, 396 NYS2d 680 (2d Dept 1977); see Gostkowski v 
Roman Catholic Church of Sacred Hearts of Jesus and Mary, 262 NY 
320, 186 NE 798 (1933); Le Mistral, Inc. v Columbia Broadcasting 
System, 61 AD2d 491, 402 NYS2d 815 (1st Dept 1978). Punitive dam- 
ages, however, may not be awarded against an employer for the acts of 
an employee in the absence of proof that the employer encouraged, 
condoned or ratified the employee’s conduct, see PJI 3:6. Punitive dam- 
ages are also not recoverable in an action for intentional emotional 
distress where the conduct is merely incidental to proper business mo- 
tives, O’Dell v New York Property Ins. Underwriting Ass’n, 145 AD2d 
791, 585 NYS2d 777 (8d Dept 1988) (punitive damages unavailable 
against underwriting association absent showing that duration of 
investigation was inordinate or that attempt to depose plaintiff's 
deceased husband was something other than unfortunate inadvertence). 


Statute of Limitations 


The statute of limitations for claims of intentional infliction of emo- 
tional distress is one year, CPLR 215(3). Inasmuch as accrual occurs 
when all elements of the tort are established, the statute of limitations 
does not begin to run until plaintiff suffered severe emotional distress, 
Schultes v Kane, 50 AD3d 1277, 856 NYS2d 684 (3d Dept 2008); Dana v 
Oak Park Marina, Inc., 230 AD2d 204, 660 NYS2d 906 (4th Dept 1997). 
Where plaintiff commenced an action for intentional infliction of emo- 
tional distress more than 16 months after the date of the commission of 
the last wrongful act by defendant, the action was barred by the one- 
year statute of limitations, Jarusauskaite v Almod Diamonds, Ltd., 198 
AD3d 458, 152 NYS3d 579 (1st Dept 2021); see Palmeri v Willkie Farr 
& Gallagher LLP, 156 AD3d 564, 69 NYS3d 267 (1st Dept 2017) (where 
there is series of continuing wrongs, continuing wrong doctrine tolls 
limitation period until the date of commission of last wrongful act). 
Where plaintiff can establish a continuing course of conduct that 
terminated within one year of commencement of suit, the suit is timely, 
Shannon v MTA Metro-North R.R., 269 AD2d 218, 704 NYS2d 208 (1st 
Dept 2000); Dana v Oak Park Marina, Inc., 2830 AD2d 204, 660 NYS2d 
906 (4th Dept 1997); Drury v Tucker, 210 AD2d 891, 621 NYS2d 822 
(4th Dept 1994); Wolff v City of New York Financial Services Agency 
(FISA), 939 F Supp 258 (SDNY 1996); Bonner v Guccione, 916 F Supp 
271 (SDNY 1996); Neufeld v Neufeld, 910 F Supp 977 (SDNY 1996); but 
see Foley v Mobil Chemical Co., 214 AD2d 1003, 626 NYS2d 906 (4th 
Dept 1995) (overruled in Dana v Oak Park Marina, Inc., supra). Where 
a defendant’s misrepresentation intentionally prevents the timely filing 
of an action, the defendant is estopped from raising the defense of the 
statute of limitations where plaintiff commences an action within a rea- 
sonable time after the facts giving rise to the estoppel have ceased to be 
operational, see Simcuski v Saeli, 44 NY2d 442, 406 NYS2d 259, 377 
NE2d 713 (1978). However, in no case will the doctrine of estoppel be 
available to a plaintiff who delays beyond the length of the legislatively 
prescribed period after the discovery of the relevant facts, Campbell v 
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Chabot, 189 AD2d 746, 592 NYS2d 423 (2d Dept 1993). The fact that an 
action is timely commenced against a municipal defendant within one 
year and ninety days does not preserve the action against an individual 
defendant, notwithstanding the municipality’s duty to defend the indi- 
vidual, Tumminello v New York, 212 AD2d 434, 622 NYS2d 714 (1st 


Dept 1995). 
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The plaintiff, AB, is the [state AB’s relationship to 
the decedent, EF, e.g. spouse], of EF, who died on [state 
date]. AB had a right to [state applicable right: posses- 
sion of EF’s remains or notification of EF’s death] and 
has brought this action against the defendant, CD, 
claiming that CD interfered with that right. 


In order to recover, AB, must prove that: (1) 
CD interfered with AB’s right to [state applicable 
right: possession of EF’s remains or notification of EF’s 
death]; (2) the interference was unauthorized; and 
(3) the interference caused AB mental suffering, or 
emotional or psychological injury. 


AB claims that CD, (who/which) [identify CD’s 
connection with or relationship to EF’s remains, e.g. CD 
was the hospital at which EF died], interfered with 
AB’s right to [state applicable right: possession of EF’s 
remains or notification of EF’s death] because [state 
manner in which AB claims that CD interfered with the 
right of sepulcher, e.g. CD maintained EF’s body for [state 
period of time] before transferring it to AB]. CD con- 
tends [state CD’s contentions with respect to the issue of 
whether CD interfered with AB’s right]. If you decide 
that CD did not interfere with AB’s right to [state 
applicable right: possession of EF’s remains or notifica- 
tion of EF’s death], you will find for CD, proceed no 
further and report to the court. If you decide that 
CD interfered with AB’s right to [state applicable 
right: possession of EF’s remains or notification of EF’s 
death], you will proceed to consider whether that 
interference was unauthorized. 


Interference with the right to [state applicable 
right: possession of EF’s remains or notification of EF’s 
death] was improper if it was unauthorized. AB 
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claims that [state AB’s contentions with respect to the 
issue of whether the interference was improper, e.g. no 
legal obligation justified CD’s delay in notifying AB of 
EF’s death or transferring EF’s remains to AB; although 
CD was initially justified in not transferring EF’s 
remains to AB because CD had a legal obligation to 
identify EF and his/her next-of-kin, CD did not transfer 
the remains immediately after identifying EF and the 
next-of-kin]. If you decide that CD’s interference 
with the right was authorized, you will find for CD, 
proceed no further and report to the court. If you 
find that the interference with the right was unau- 
thorized, you will proceed to consider whether the 
interference caused AB mental suffering, or emo- 
tional or psychological injury. 


AB contends that (he/she) suffered [state mental 
suffering, or emotional or psychological injuries that AB 
claims he or she suffered]. CD contends that [state C'D’s 
contentions with respect to AB’s alleged injuries]. If you 
decide that AB did not experience any mental suf- 
fering, or emotional or psychological injuries, you 
will find for CD, proceed no further and report to 
the court. If you find that AB did experience 
mental suffering, or emotional or psychological 
injuries caused by the interference, you will 
proceed to consider the question of damages. 


If you find that AB is entitled to recover from 
CD, you must include in your verdict damages for 
any mental suffering, emotional and psychological 
injury, and any physical consequences resulting 
from the emotional distress caused by the wrong- 
ful act of CD. 


Comment 


Caveat 1: The charge assumes that (1) the date the decedent died 
is not in dispute; (2) plaintiff is in fact the decedent’s next of kin and 
has a right to possession of the decedent’s remains; and (3) plaintiff was 
aware of the interference, as these issues generally will not be in dispute 
or will be resolved prior to trial and therefore will not present questions 
for the jury. If one or more of these issues presents an issue of fact in a 
particular case, the charge should be modified accordingly. 


Caveat 2: Care must be taken in ascertaining which party bears 
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the burden of proof on the issue of whether the interference was 
unauthorized. In light of Booth v Huff, 273 AD2d 576, 708 NYS2d 757 
(3d Dept 2000), the charge places the burden on the plaintiff. However, 
post-Booth statutory developments, see Public Health Law §§ 4201(6), 
(7), may require, in certain circumstances, that the charge be modified 
to place the burden on the defendant. For a discussion of this issue, see 
this comment, infra. 


Caveat 3: Although the case law regarding the cause of action for 
interference with the right of sepulcher does not appear to discuss the 
issue, a plaintiff may be entitled to recover the amount of reasonable 
expenditures that the plaintiff incurred as a result of the interference. 


Caveat 4: The charge reflects the well-established principle that 
the common-law right of sepulcher gives the next of kin the absolute 
right to the immediate possession of a decedent’s body for preservation 
and burial, Shipley v New York, 25 NY3d 645, 16 NYS3d 1, 37 NE3d 58 
(2015); Gutnick v Hebrew Free Burial Society for the Poor of the City of 
Brooklyn, 198 AD3d 880, 155 NYS3d 565 (2d Dept 2021); Almeyda v 
Concourse Rehabilitation & Nursing Center, Inc., 195 AD3d 437, 150 
NYS3d 67 (1st Dept 2021); Mack v Brown, 82 AD3d 133, 919 NYS2d 
166 (2d Dept 2011); Melfi v Mount Sinai Hosp., 64 AD3d 26, 877 NYS2d 
300 (1st Dept 2009). However, the First Department has held that a 
defendant’s motion for summary judgment was properly denied upon 
evidence that defendant had “improperly deal|[t] with” decedent’s body, 
even though there was no evidence that defendant had denied plaintiff 
the right to immediate possession of the decedent’s body, Almeyda v 
Concourse Rehabilitation & Nursing Center, Inc., supra (declining to 
interpret Shipley v New York, supra, and Melfi v Mount Sinai Hosp., 
supra, as limiting recovery under sepulcher only to instances where 
next of kin is denied immediate possession of decedent’s body). The 
Second Department has held that the common-law right of sepulcher 
entitles the decedent’s next of kin the absolute right to the immediate 
possession of a decedent’s body for preservation and burial, and dam- 
ages may be awarded against any person who unlawfully interferes 
with that right or “improperly deals with the decedent’s body”, Gutnick 
v Hebrew Free Burial Society for the Poor of the City of Brooklyn, 
supra. 


Based on Shipley v New York, 25 NY3d 645, 16 NYS3d 1, 37 NE3d 
58 (2015); Gutnick v Hebrew Free Burial Society for the Poor of the 
City of Brooklyn, 198 AD3d 880, 155 NYS3d 565 (2d Dept 2021); Almeyda 
v Concourse Rehabilitation & Nursing Center, Inc., 195 AD3d 437, 150 
NYS3d 67 (1st Dept 2021); Mack v Brown, 82 AD3d 133, 919 NYS2d 
166 (2d Dept 2011); Melfi v Mount Sinai Hosp., 64 AD3d 26, 877 NYS2d 
300 (ist Dept 2009); Booth v Huff, 273 AD2d 576, 708 NYS2d 757 (3d 
Dept 2000). The damages portion of the charge is based on PJI 2:284. 
The pattern charge provides only one illustrative fact pattern under 
which the claim for interference with the right of sepulcher may arise. 
The charge must be modified, if necessary, to address the specific facts 
presented by the case before the court. 
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The same set of facts may give rise to multiple causes of action, and 
care must be taken to charge the jury on each cause of action supported 
by the evidence. The following claims, which are designed to compensate 
an individual for emotional injuries and mental anguish caused by the 
conduct of a defendant relating to the individual’s relative, are 
cognizable: (1) a claim premised on a defendant’s mishandling of the 
corpse of a relative of plaintiff; (2) a claim premised on a defendant’s 
conveyance of misinformation regarding the death of a relative of 
plaintiff; and (3) the common law cause of action of interference with 
the right of sepulcher, i.e. the right of a decedent’s next of kin to imme- 
diate possession of decedent’s body for preservation and burial, Toppin 
v Hempstead, 24 NY3d 913, 2 NYS3d 71, 25 NE3d 986 (2015); Mack v 
Brown, 82 AD38d 133, 919 NYS2d 166 (2d Dept 2011). There is no cause 
of action in New York for wrongful disinterment, Toppin v Hempstead, 
supra; see Schultes v Kane, 50 AD8d 1277, 856 NYS2d 684 (3d Dept 
2008). Interference with the right of sepulcher, which is the claim 
covered by the pattern charge, is an independent, common law cause of 
action; see Gutnick v Hebrew Free Burial Society for the Poor of the 
City of Brooklyn, 198 AD3d 880, 155 NYS3d 565 (2d Dept 2021) 
(interference with right of sepulcher is common-law cause of action). 


Where a municipal defendant had all of the necessary identifying 
documents, the obligation to give the required notifications of death to 
the next of kin is a ministerial function rather than a discretionary one 
and, consequently, the obligation is not shielded from liability on the 
ground that the failure to act was discretionary, Rugova v New York, 
1382 AD3d 220, 16 NYS3d 233 (1st Dept 2015); Tinney v New York, 94 
AD3d 417, 941 NYS2d 571 (1st Dept 2012) (citing McLean v New York, 
12 NY3d 194, 878 NYS2d 238, 905 NE2d 1167 (2009)); see Williams v 
New York, 188 AD3d 442, 131 NYS3d 863 (1st Dept 2020) (issue of fact 
regarding whether defendant City had necessary documents identifying 
decedent’s next of kin and, thus, was a ministerial act). The duty to 
notify does not include an obligation to advise the decedent’s next of kin 
that some of the decedent’s organs were removed during an autopsy and 
are not being returned, Shipley v New York, 25 NY3d 645, 16 NYS3d 1, 
37 NE3d 58 (2015). Where it exists, the obligation to notify is a special 
duty running to the decedent’s next of kin rather than to the public at 
large and, thus, no “special relationship” need be established, Rugova v 
New York, supra. Where it is alleged that the notification duty has been 
performed negligently, the decedent’s next of kin may maintain a cause 
of action for emotional harm, id (municipality allegedly failed to give 
timely notice) (citing Johnson v State, 37 NY2d 378, 372 NYS2d 638, 
334 NE2d 590 (1975)) (defendant gave inaccurate notification). The next 
of kin may also have a claim for loss of sepulcher in a case where a 
municipality’s negligent communication interfered with their absolute 
right to immediate possession of a decedent’s body for preservation and 
burial, Rugova v New York, supra; Melfi v Mount Sinai Hosp., 64 AD3d 
26, 877 NYS2d 300 (1st Dept 2009). 


The common law right of sepulcher gives the next of kin the right 
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to the immediate possession of a decedent’s remains for preservation 
and burial (or other disposition), and damages will be awarded against 
any person who unlawfully interferes with that right or improperly 
deals with the decedent’s remains, Shipley v New York, 25 NY3d 645, 
16 NYS3d 1, 37 NE3d 58 (2015); Almeyda v Concourse Rehabilitation & 
Nursing Center, Inc., 195 AD3d 437, 150 NYS3d 67 (1st Dept 2021); 
Gutnick v Hebrew Free Burial Society for the Poor of the City of 
Brooklyn, supra; Green v Iacovangelo, 184 AD3d 1198, 125 NYS3d 790 
(4th Dept 2020); Fox v Mark, 181 AD3d 560, 118 NYS3d 726 (2d Dept 
2020); Toppin v Hempstead, 121 AD3d 883, 994 NYS2d 194 (2d Dept 
2014); Shepherd v Whitestar Development Corp., 113 AD3d 1078, 977 
NYS2d 844 (4th Dept 2014); Mack v Brown, 82 AD3d 1338, 919 NYS2d 
166 (2d Dept 2011); Melfi v Mount Sinai Hosp., 64 AD3d 26, 877 NYS2d 
300 (1st Dept 2009); see Darcy v Presbyterian Hospital in City of New 
York, 202 NY 259, 95 NE 695 (1911); Nesbit v Turner, 15 AD3d 552, 
792 NYS2d 84 (2d Dept 2005); Booth v Huff, 273 AD2d 576, 708 NYS2d 
757 (3d Dept 2000); Finn’s Estate v New York, 76 Misc2d 388, 350 
NYS2d 552 (AppT 1973), modg 70 Misc2d 947, 335 NYS2d 516. This 
right in the next of kin is less a quasi-property right to the decedent’s 
body and more the legal right of the surviving next of kin to find solace 
and comfort in the ritual of burial, Gutnick v Hebrew Free Burial Soci- 
ety for the Poor of the City of Brooklyn, supra; Fox v Mark, supra; Melfi 
v Mount Sinai Hosp., supra (reviewing history of right of sepulcher and 
cause of action for interference with that right); see Almeyda v Con- 
course Rehabilitation & Nursing Center, Inc., supra. The right of sepul- 
cher applies to persons born alive, as well as stillborn infants, Zhuangzi 
Li v New York Hosp. Medical Center of Queens, 147 AD8d 1115, 48 
NYS3d 225 (2d Dept 2017) (fetal remains of terminated pregnancy 
where hospital represented that fetus would receive burial); Emeagwali 
v Brooklyn Hosp. Center, 60 AD3d 891, 876 NYS2d 123 (2d Dept 2009). 
The right of sepulcher does not protect the next of kin’s interest in the 
possession of all of the decedent’s organs and body parts, Shipley v New 
York, supra. Thus, where a municipal medical examiner released the 
decedent’s body to the next of kin but, without providing notice, retained 
the decedent’s brain, the next of kin had no cause of action against the 
municipality for violation of the right of sepulcher, id. 


To establish a cause of action for interference with the right of sep- 
ulcher, plaintiff must establish that: (1) plaintiff is the decedent’s next 
of kin; (2) plaintiff had a right to possession of the remains; (3) 
defendant interfered with plaintiffs right to immediate possession of 
the decedent’s body; (4) the interference was unauthorized; (5) plaintiff 
was aware of the interference; and (6) the interference caused plaintiff 
mental anguish, which is generally presumed, Green v Iacovangelo, 184 
AD83d 1198, 125 NYS8d 790 (4th Dept 2020) (citing PJI); Shepherd v 
Whitestar Development Corp., 113 AD3d 1078, 977 NYS2d 844 (4th 
Dept 2014) (citing PJI); see Gutnick v Hebrew Free Burial Society for 
the Poor of the City of Brooklyn, 198 AD3d 880, 155 NYS3d 565 (2d 
Dept 2021); Melfi v Mount Sinai Hosp., 64 AD3d 26, 877 NYS2d 300 
(1st Dept 2009); Booth v Huff, 273 AD2d 576, 708 NYS2d 757 (3d Dept 
2000). In addition to the above elements of a claim for interference with 
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the right to sepulcher, most courts, including the Court of Appeals, 
state that damages for the claim will be awarded if the plaintiff 
establishes that the defendant “improperly dealt” with the decedent’s 
body, see Shipley v New York, 25 NY3d 645, 16 NY3d 1, 37 NE3d 58 
(2015); Gutnick v Hebrew Free Burial Society for the Poor of the City of 
Brooklyn, 198 AD3d 880, 155 NYS3d 565 (2d Dept 2021); Almeyda v 
Concourse Rehabilitation & Nursing Center, Inc., 195 AD3d 437, 150 
NYS3d 67 (1st Dept 2021). Notably, because the likelihood of emotional 
injury is deemed so inherently genuine in loss of sepulcher cases, nei- 
ther proof of physical harm to plaintiff nor of a specific medical diagno- 
sis and course of treatment is essential to a successful prosecution of 
the claim, Shipley v New York, 80 AD3d 171, 908 NYS2d 425 (2d Dept 
2010). As discussed below, evidence of a specific medical diagnosis or 
course of treatment, while not an element of the claim, is relevant to 
the issue of damages. 


Plaintiff bears the burden of establishing that he or she had the 
right to possession of the decedent’s remains, see Shepherd v Whitestar 
Development Corp., 113 AD3d 1078, 977 NYS2d 844 (4th Dept 2014) 
(defendant’s burden on summary judgment is to show that plaintiff has 
no possible right to remains); Booth v Huff, 273 AD2d 576, 708 NYS2d 
757 (3d Dept 2000). This issue generally will not be in dispute or will be 
resolved prior to trial and therefore will not present a question for the 
jury. The pattern charge assumes plaintiff is the decedent’s next of kin 
and that plaintiff had a right to possession of the remains, and should 
be modified if a material issue of fact exists on one or both of those 
issues. 


While the person with the right to the remains generally is the 
decedent’s next of kin, the next of kin is not invariably the person who 
possesses that right. Public Health Law § 4201(2)(a) establishes the fol- 
lowing general hierarchy of individuals with the right to the remains of 
a decedent: (1) a person designated in a duly executed written instru- 
ment; (2) the surviving spouse or surviving domestic partner; (3) 
decedent’s surviving children 18 years of age or older; (4) decedent’s 
parents; (5) decedent’s surviving siblings 18 years of age or older; (6) a 
court-appointed guardian; (7) a person 18 years of age or older entitled 
to share in the estate with the person closest in relationship having the 
highest priority; (8) a duly-appointed fiduciary of the estate; (9) a close 
friend or other relative of the decedent reasonably familiar with the 
decedent’s wishes; and (10) a chief fiscal officer of a county or duly- 
appointed public administrator, see Public Health Law § 4201(2)(a)(i-x). 
If an enumerated individual is not reasonably available, is unwilling, or 
not competent to serve, and is not expected to become available, willing, 
or competent, then those persons of equal priority or, if there be none, 
those persons of the next succeeding priority shall have the right to 
control the disposition of the decedent’s remains, see Public Health Law 
§ 4201(2)(b); Shepherd v Whitestar Development Corp., 113 AD3d 1078, 
977 NYS2d 844 (4th Dept 2014). There is no case law specifically ad- 
dressing whether a cause of action for interference with the right of sep- 
ulcher extends to anyone other than the decedent’s next of kin. However, 
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the cause of action has to date been limited to the next of kin because 
its purpose is to vindicate their right to find solace and comfort in the 
ritual of burial, and the likelihood of their suffering mental or emo- 
tional injuries is deemed inherently genuine, see Shipley v New York, 
80 AD3d 171, 908 NYS2d 425 (2d Dept 2010). 


Plaintiff also bears the burden of establishing that defendant 
interfered with plaintiffs right to possession of the decedent’s remains; 
that the interference was unauthorized and that plaintiff was aware of 
the interference, Booth v Huff, 273 AD2d 576, 708 NYS2d 757 (8d Dept 
2000); see Melfi v Mount Sinai Hosp., 64 AD3d 26, 877 NYS2d 300 (1st 
Dept 2009). Interference with the right of sepulcher can arise by the 
performance of an unauthorized autopsy, Shipley v New York, 25 NY3d 
645 (2015); see Fox v Mark, 181 AD3d 560, 118 NYS3d 726 (2d Dept 
2020); Melfi v Mount Sinai Hosp., supra; disposal of the remains 
inadvertently or improperly, Booth v Huff, supra; see Melfi v Mount 
Sinai Hosp., supra; mishandling of fetal remains of terminated 
pregnancy where hospital represented that the remains would receive a 
burial, Zhuangzi Li v New York Hosp. Medical Center of Queens, 147 
AD3d 1115, 48 NYS3d 225 (2d Dept 2017); failure to notify promptly 
the next of kin of the death, see Green v Iacovangelo, 184 AD3d 1198, 
125 NYS3d 790 (4th Dept 2020); Fox v Mark, supra; Melfi v Mount 
Sinai Hosp., supra; Plunkett vy NYU Downtown Hosp., 21 AD3d 1022, 
801 NYS2d 354 (2d Dept 2005); Duffy v New York, 178 AD2d 370, 577 
NYS2d 820 (1st Dept 1991) (18 months); Finn’s Estate v New York, 76 
Misc2d 388, 350 NYS2d 552 (AppT 1973) (8 days); or failure to afford 
the next of kin immediate possession of the remains, see Fox v Mark, 
supra; Melfi v Mount Sinai Hosp., supra; Jones v New York, 80 AD3d 
516, 915 NYS2d 73 (1st Dept 2011) (several days); see also Lando v — 
State, 39 NY2d 803, 385 NYS2d 759, 351 NE2d 426 (1976) (11 days); 
but see Bailey v Benta’s Funeral Home, Inc., 82 AD3d 672, 922 NYS2d 
274 (1st Dept 2011). With respect to the obligation to notify a decedent’s 
next of kin, a hospital’s efforts must be reasonable and sufficient under 
the circumstances, Green v Iacovangelo, supra. Plaintiffs who had 
signed a written consent permitting the hospital to bury the fetal 
remains were nevertheless entitled to sue the hospital for mishandling 
of the remains, Zhuangzi Li v New York Hosp. Medical Center of 
Queens, supra. Further, a right of sepulcher may arise where one might 
not otherwise exist where defendant affirmatively represented that it 
would arrange for a burial and then mishandled the remains, id. In an 
earlier case, the Second Department held that the “plaintiffs’ sparse al- 
legations that the defendants buried their decedent in the wrong grave 
and then re-interred him in the correct grave without their notice or 
consent failed to state a cause of action for violation of the common-law 
right of sepulcher,” Toppin v Hempstead, 121 AD3d 883, 994 NYS2d 
194 (2d Dept 2014). More recently, however, that court held that the 
defendants failed to establish that the plaintiff did not have a claim for 
loss of sepulcher, where the evidence indicated that after plaintiff 
noticed at her father’s funeral that the name tag on the casket was not 
his, the casket was opened and a woman’s body was inside, revealing 
that defendant had buried plaintiffs father in the wrong casket and 
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resulting in his body’s disinterment and reburial, Gutnick v Hebrew 
Free Burial Society for the Poor of the City of Brooklyn, 198 AD3d 880, 
155 NYS3d 565 (2d Dept 2021). 


In Booth v Huff, 273 AD2d 576, 708 NYS2d 757 (3d Dept 2000), the 
Third Department concluded that the plaintiff has the burden of dem- 
onstrating that he or she had a right to the remains and that the 
interference with that right was improper or unlawful. Where the cause 
of action for interference with the right of sepulcher is premised upon a 
delay in transferring the remains of a decedent caused by the defen- 
dant’s maintenance of the body or identification of the decedent, or 
disposing of the remains in a manner other than that authorized by the 
plaintiff, Public Health Law §§ 4201(6)(a-c) and 4201(7) must be 
consulted. These provisions, which were enacted after Booth was 
decided, insulate any individuals, who acted reasonably and in good 
faith, from civil liability in identifying the decedent or disposing of the 
remains, see Public Health Law §§ 4201(6)(a-c), 4201(7); Mack v Brown, 
82 AD3d 1338, 919 NYS2d 166 (2d Dept 2011). Public Health Law 
§ 4201(7) applies specifically to cemetery organizations, businesses 
operating crematories, funeral directors, undertakers, embalmers, and 
funeral firms, and insulates from lability those individuals and entities 
for actions taken reasonably and in good faith in carrying out the writ- 
ten directions of a decedent as stated in a will or in a written instru- 
ment executed pursuant to Public Health Law §§ 4201(6)(a-c). It also 
insulates from liability those individuals and entities for actions taken 
reasonably and in good faith in carrying out the directions of a person 
who represents that he or she is entitled to control of the disposition of 
the remains. One court has stated that the showing that the defendant 
acted reasonably and in good faith is a condition precedent to the statu- 
tory immunity afforded by Public Health Law article 42, Mack v Brown, 
supra, thereby implying that, where a defendant seeks the benefit of 
statutory immunity, the defendant has the burden of establishing that 
the interference with the right to possession was proper. The pattern 
charge is premised on the general principle stated in Booth—that the 
plaintiff has the burden of demonstrating that the interference with 
plaintiffs right to possession was unauthorized—and where the 
defendant seeks the protection of the statutory immunity, the second 
and fourth paragraphs of the charge must be modified to place the 
burden on the defendant to establish that he or she acted reasonably 
and in good faith, i.e. that the interference was authorized. 


The case law discussing the cause of action for interference with 
the right of sepulcher refers to the next of kin’s “immediate” right to 
possession of the decedent’s remains. The word “immediate” must be 
considered in context. The ancient right of sepulcher, the origins of 
which are traced in Melfi v Mount Sinai Hosp., 64 AD3d 26, 877 NYS2d 
300 (1st Dept 2009), originated and developed largely before the pas- 
sage of laws requiring, among other things, the systematic keeping of 
accurate death records, the hygienic maintenance of dead bodies prior 
to their burial or cremation, and investigations into the causes of certain 
deaths, see Public Health Law, article 42. Thus, the right developed 
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during a period where the right to immediate possession of the remains 
of a decedent by the next of kin was essentially uninhibited by 
governmental regulation. However, modern laws impose myriad obliga- 
tions on public and private actors with respect to identifying and 
preserving dead bodies, and investigating causes of death. Where an ac- 
tor—such as hospital personnel, mortuary personnel, or a medical 
examiner or coroner—performs a governmental function pursuant to 
authority granted to him or her that justifiably delays the transfer of 
the remains from the actor to the next of kin, the right of sepulcher can- 
not be considered truly “immediate.” Rather, in such a circumstance, 
the right of sepulcher should afford the next of kin the right to posses- 
sion of the decedent’s remains immediately after the actor completes 
the function charged to him or her by law. This approach permits an ac- 
tor charged by law with certain duties and responsibilities relating to 
dead bodies to discharge his or her obligations, while providing a rem- 
edy to the next of kin to vindicate his or her right to sepulcher, see 
Shipley v New York, 80 AD3d 171, 908 NYS2d 425 (2d Dept 2010); see 
also Public Health Law § 4200 (except in cases in which right to dissect 
is expressly conferred by law, every body of a deceased person shall be 
decently buried or incinerated within a reasonable time after death). 
However, as discussed in Shipley, governmental entities, while liable 
for violations of the right of sepulcher, are not liable for discretionary 
acts, such as performing autopsies and testing related thereto, see Com- 
ment to PJI 2:227. 


A cause of action for the right of sepulcher does not accrue until 
interference with the right has a direct impact on the solace and comfort 
of the next of kin, 7.e., when the interference causes mental anguish for 
the next of kin, Tinney v New York, 94 AD3d 417, 941 NYS2d 571 (1st 
Dept 2012); Melfi v Mount Sinai Hosp., 64 AD8d 26, 877 NYS2d 300 
(1st Dept 2009). Thus, the cause of action does not accrue until the next 
of kin becomes aware of defendant’s actions, Tinney v New York, supra. 


Under a cause of action for interference with the right of sepulcher, 
a plaintiff is entitled to recover damages for the emotional suffering and 
mental anguish he or she sustained from the interference with his or 
her ability properly to bury (or otherwise dispose of) the decedent’s 
remains, Melfi v Mount Sinai Hosp., 64 AD3d 26, 877 NYS2d 300 (1st 
Dept 2009); see Shipley v New York, 25 NY3d 645 (2015), but damages 
for emotional injuries resulting from a failure to timely perform an 
autopsy are not recoverable, Zhuangzi Li v New York Hosp. Medical 
Center of Queens, 147 AD3d 1115, 48 NYS3d 225 (2d Dept 2017). Evi- 
dence of a specific medical diagnosis or course of treatment, while not 
necessary to establish that plaintiff endured emotional suffering and 
mental anguish, is relevant to the issue of damages, Plunkett v NYU 
Downtown Hosp., 21 AD3d 1022, 801 NYS2d 354 (2d Dept 2005). More- 
over, in an appropriate case, punitive damages may be awarded, see 
Melfi v Mount Sinai Hosp., supra; Plunkett v NYU Downtown Hosp., 21 
AD3d 1022, 801 NYS2d 354 (2d Dept 2005). As to the showing a plaintiff 
must make to receive punitive damages, see generally PJI 2:278. 


In an action sounding in interference with the right of sepulcher, a 
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municipal defendant may raise the defense of governmental immunity, 


Lee v New York, 164 AD3d 415, 80 NYS3d 51 (1st Dept 2018), see gen- 
erally PJI 2:225. 
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PJI 3:7. Intentional Torts—Interference with Person or 
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e. Prima FactikE Tort 


Property—Prima Facie Tort 


A person who, without justification and solely 
to harm another person, intentionally does an act 
that would otherwise be lawful and by that act 
causes financial loss to the other person is liable 
for the damages caused to that other person. 


The plaintiff [AB] claims that defendant [CD] 
(/state act sued on, such as:] set up a new newspaper 
in the area served by AB’s newspaper) and that as 
a result AB suffered financial loss in that (/state 
damage claimed, such as:—/] AB was forced to close 
its newspaper). AB further claims that CD acted 
solely (/state motive, such as:—/ to obtain revenge for 
articles that had been run in AB’s newspaper). CD 
denies that it (/negate motive claimed by plaintiff, for 
example:/ sought revenge) and says that its purpose 
was (/state defendant’s justification, such as:] to estab- 
lish a profitable business and provide the area 
with the best rural paper in the state). CD further 
claims that (/state additional defense, such as:] the 
closing of AB’s paper resulted not from any act of 
CD but from AB’s inefficient operating methods). 


You must first decide what CD’s purpose was. 
If you find that CD’s purpose, in whole or in part, 
was to (/repeat claimed justification, such as:] to estab- 
lish a profitable business enterprise or to benefit 
the community), then CD’s act was legally justified 
and you need proceed no further on this particu- 
lar claim. If, however, you find that CD acted solely 
to cause harm to AB, you then must consider 
whether AB suffered financial loss. If you find that 
AB did not suffer financial loss, then you need 
proceed no further on this particular claim. If you 
find that AB did suffer financial loss, you then must 
consider whether CD’s act was a substantial factor 
in causing that loss. 


If you find that CD’s act was not a substantial 
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factor in causing AB to suffer financial loss, you 
need proceed no further on this particular claim. 
If you find that CD’s act was a substantial factor in 
causing AB to suffer financial loss, you will award 
AB the amount of that loss. 


Comment 


Based on Curiano v Suozzi, 63 NY2d 113, 480 NYS2d 466, 469 
NE2d 1324 (1984); ATI, Inc. v Ruder & Finn, Inc., 42 NY2d 454, 398 
NYS2d 864, 368 NE2d 1230 (1977); Board of Ed. of Farmingdale Union 
Free School Dist. v Farmingdale Classroom Teachers Ass’n, Inc., Local 
1889 AFT AFL-CIO, 38 NY2d 397, 380 NYS2d 635, 343 NE2d 278 
(1975); Brandt v Winchell, 3 NY2d 628, 170 NYS2d 828, 148 NE2d 160 
(1958); Reinforce, Inc. v Birney, 308 NY 164, 124 NE2d 104 (1954); 
Advance Music Corp. v American Tobacco Co., 296 NY 79, 70 NE2d 401 
(1946); Opera on Tour v Weber, 285 NY 348, 34 NE2d 349 (1941); Beard- 
sley v Kilmer, 236 NY 80, 140 NE 203 (1923); Del Vecchio v Nelson, 300 
AD2d 277, 751 NYS2d 290 (2d Dept 2002); see Howell v Davis, 48 NY2d 
874, 403 NYS2d 496, 374 NE2d 393 (1978); Metromedia, Inc. v Mandel, 
21 AD2d 219, 249 NYS2d 806 (1st Dept 1964), affd, 15 NY2d 616, 255 
NYS2d 660, 203 NE2d 914 (1964); Ruza v Ruza, 286 App Div 767, 146 
NYS2d 808 (1st Dept 1955); and generally see Prosser & Keeton, Torts 
(5th Ed) § 130; Forkosch, An Analysis of the “Prima Facie Tort” Cause 
of Action, 42 Cornell LQ 465; Annot: 16 ALR3d 1191; Restatement, 
Second, Torts, §§ 709, 775 and 870. 


The term “prima facie tort” is a “mislabel,” used to refer to the 
cause of action arising out of the intentional infliction of economic dam- 
age, without excuse or justification, Board of Ed. of Farmingdale Union 
Free School Dist. v Farmingdale Classroom Teachers Ass’n, Inc., Local 
1889 AFT AFL-CIO, 38 NY2d 397, 380 NYS2d 635, 348 NE2d 278 
(1975); Morrison v National Broadcasting Co., 24 AD2d 284, 266 NYS2d 
406 (1st Dept 1965), rev’d on other grounds, 19 NY2d 453, 280 NYS2d 
641, 227 NE2d 572 (1967). The purpose of prima facie tort is to provide 
a remedy for intentional and malicious actions that cause harm and for 
which no traditional tort provides a remedy; it is not to provide a “catch 
all alternative” for every cause of action that is not independently vi- 
able, Epifani v Johnson, 65 AD3d 224, 882 NYS2d 234 (2d Dept 2009); 
see Kickertz v New York University, 110 AD3d 268, 971 NYS2d 271 
(1st Dept 2013). Prima facie tort may be pleaded along with traditional 
tort claims, Board of Ed. of Farmingdale Union Free School Dist. v 
Farmingdale Classroom Teachers Ass’n, Inc., supra; Bank of New York 
v Berisford Intern., 190 AD2d 622, 594 NYS2d 152 (1st Dept 1993), but 
once some traditional tort is established, the prima facie tort becomes 
academic and does not lie, Curiano v Suozzi, 63 NY2d 113, 480 NYS2d 
466, 469 NE2d 1324 (1984); Board of Ed. of Farmingdale Union Free 
School Dist. v Farmingdale Classroom Teachers Ass'n, Inc., supra; Metro- 
media, Inc. v Mandel, 21 AD2d 219, 249 NYS2d 806 (1st Dept 1964), 
affd, 15 NY2d 616, 255 NYS2d 660, 203 NE2d 914 (1964); Carroll v 
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New York Property Ins. Underwriting Ass’n, 88 AD2d 527, 450 NYS2d 
21 (1st Dept 1982); Ruza v Ruza, 286 App Div 767, 146 NYS2d 808 (1st 
Dept 1955). 


Plaintiff may not recast a non-actionable wrongful discharge claim 
as prima facie tort, Murphy v American Home Products Corp., 58 NY2d 
293, 461 NYS2d 232, 448 NE2d 86 (1983); Hall v McDonald’s Corpora- 
tion, 159 AD3d 1591, 72 NYS3d 320 (4th Dept 2018); Scheiber v St. 
John’s University, 195 AD2d 544, 600 NYS2d 734 (2d Dept 1993), affd 
as mod on other grounds, 84 NY2d 120, 615 NYS2d 332, 688 NE2d 977 
(1994); Lerwick v Kelsey, 24 AD3d 931, 807 NYS2d 147 (8d Dept 2005); 
Rich v Coopervision, Inc., 198 AD2d 860, 604 NYS2d 429 (4th Dept 
1993); Brooks v Blue Cross of Northeastern New York, Inc., 190 AD2d 
894, 593 NYS2d 119 (3d Dept 1993); D’Avino v Trachtenburg, 149 AD2d 
401, 5389 NYS2d 755 (2d Dept 1989); see Wolcott v Broughton, 57 AD2d 
1022, 395 NYS2d 705 (3d Dept 1977), nor may a plaintiff avoid a stat- 
ute of limitations by denominating the claim a prima facie tort, Drury v 
Tucker, 210 AD2d 891, 621 NYS2d 822 (4th Dept 1994), Entertainment 
Partners Group, Inc. v Davis, 198 AD2d 63, 603 NYS2d 439 (1st Dept 
1993); Ramsay v Mary Imogene Bassett Hosp., 113 AD2d 149, 495 
NYS2d 282 (3d Dept 1985). 


A cause of action for prima facie tort brought by an employee 
against a co-employee is not barred by the plaintiffs receipt of workers’ 
compensation benefits, where the misconduct arose from purely personal 
motives and was not in furtherance of the employer’s business, Hanford 
v Plaza Packaging Corp., 2 NY3d 348, 778 NYS2d 768, 811 NE2d 30 
(2004). For a discussion of the exclusivity provisions of the Workers’ 
Compensation Law, see Introductory Statement preceding PJI 2:215. 


New York courts have consistently refused to allow retaliatory 
lawsuits based on prima facie tort predicated on the malicious institu- 
tion of a prior civil action, Curiano v Suozzi, 63 NY2d 113, 480 NYS2d 
466, 469 NE2d 1324 (1984); see Muro-Light v Farley, 95 AD3d 846, 944 
NYS2d 571 (2d Dept 2012) (stringent requirements for malicious prose- 
cution cannot be avoided by pleading prima facie tort); Williams v 
Barber, 3 AD3d 695, 770 NYS2d 477 (3d Dept 2004) (same); Scully v 
Genesee Milk Producer’s Co-op., Inc., 78 AD2d 982, 434 NYS2d 48 (4th 
Dept 1980) (counterclaim for prima facie tort based on institution of 
main action improper); see also Roberts v Pollack, 92 AD2d 440, 461 
NYS2d 272 (1st Dept 1983) (abuse of process in alleged improper ser- 
vice of subpoena in supplementary proceeding); but see Halperin v 
Salvan, 117 AD2d 544, 499 NYS2d 55 (1st Dept 1986). Retaliatory suits 
brought by doctors claiming that an earlier malpractice action was 
baseless and constituted either negligence, abuse of process, malicious 
prosecution, or prima facie tort are not maintainable, Drago v Buonagu- 
rio, 46 NY2d 778, 413 NYS2d 910, 386 NE2d 821 (1978); Belsky v 
Lowenthal, 62 AD2d 319, 405 NYS2d 62 (1st Dept 1978), affd, 47 NY2d 
820, 418 NYS2d 573, 392 NE2d 560 (1979); Hoppenstein v Zemek, 62 
AD2d 979, 403 NYS2d 542 (2d Dept 1978). 


The elements of a cause of action for prima facie tort are: (1) the 
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intentional infliction of harm; (2) that results in special damages; (3) 
without any excuse or justification; (4) by an act or series of acts that 
would otherwise be lawful, Freihofer v Hearst Corp., 65 NY2d 135, 490 
NYS2d 735, 480 NE2d 349 (1985); Curiano v Suozzi, 63 NY2d 113, 480 
NYS2d 466, 469 NE2d 1324 (1984); Burns Jackson Miller Summit & 
Spitzer v Lindner, 59 NY2d 314, 464 NYS2d 712, 451 NE2d 459 (1983) 
(unlawful strike cannot provide predicate for prima facie tort claim); 
ATI, Inc. v Ruder & Finn, Inc., 42 NY2d 454, 398 NYS2d 864, 368 
NE2d 1230 (1977); Vendetti v Zywiak, 191 AD3d 1268, 140 NYS3d 635 
(4th Dept 2021); Kickertz v New York University, 110 AD3d 268, 971 
NYS2d 271 (1st Dept 2013); Epifani v Johnson, 65 AD3d 224, 882 
NYS2d 234 (2d Dept 2009); Morrison v Woolley, 45 AD3d 958, 845 
NYS2d 508 (3d Dept 2007); DeMicco Bros., Inc. v Consolidated Edison 
Co. of New York, Inc., 8 AD3d 99, 779 NYS2d 10 (1st Dept 2004); Del 
Vecchio v Nelson, 300 AD2d 277, 751 NYS2d 290 (2d Dept 2002). 
“[C]ausation, sole motivation, excuse or justification are appropriate 
considerations in prima facie tort,” Penn-Ohio Steel Corp. v Allis- 
Chalmers Mfg. Co., 7 AD2d 441, 184 NYS2d 58 (1st Dept 1959). The 
need for the doctrine arises only because the specific acts relied upon 
are not actionable in the absence of intention to harm, Ruza v Ruza, 
286 App Div 767, 146 NYS2d 808 (1st Dept 1955). 


The intent required is intention to harm, Curiano v Suozzi, 63 
NY2d 113, 480 NYS2d 466, 469 NE2d 1324 (1984); Varela v Investors 
Ins. Holding Corp., 185 AD2d 309, 586 NYS2d 272 (2d Dept 1992), affd, 
81 NY2d 958, 598 NYS2d 761, 615 NE2d 218 (1993); Davis v Williams, 
59 AD2d 660, 398 NYS2d 281 (1st Dept 1977), affd, 44 NY2d 882, 407 
NYS2d 630, 379 NE2d 158 (1978); Metromedia, Inc. v Mandel, 21 AD2d 
219, 249 NYS2d 806 (1st Dept 1964), affd, 15 NY2d 616, 255 NYS2d 
660, 203 NE2d 914 (1964); Fifty States Management Corp. v Niagara 
Permanent Sav. and Loan Assn., 58 AD2d 177, 396 NYS2d 925 (4th 
Dept 1977); Skouras v Brut Productions, Inc., 45 AD2d 646, 360 NYS2d 
811 (1st Dept 1974); Penn-Ohio Steel Corp. v Allis-Chalmers Mfg. Co., 7 
AD2d 441, 184 NYS2d 58 (1st Dept 1959); Benton v Kennedy-Van Saun 
Mfg. & Eng. Corp., 2 AD2d 27, 152 NYS2d 955 (1st Dept 1956); Ruza v 
Ruza, 286 App Div 767, 146 NYS2d 808 (1st Dept 1955); see Fieger v 
Glen Oaks Village, 309 NY 527, 132 NE2d 492 (1956). Actual malice, in 
the sense of malevolence or evil motive, rather than legal motive, is the 
key. 


Although there are occasional indications that defendant’s malevo- 
lent motive need only be the primary motive, Metromedia, Inc. v 
Mandel, 21 AD2d 219, 249 NYS2d 806 (1st Dept 1964), affd, 15 NY2d 
616, 255 NYS2d 660, 203 NE2d 914 (1964); Wolf Studebaker Inc. v 
Studebaker-Packard Corp., 50 Misc2d 226, 270 NYS2d 158 (Sup 1966), 
affd, 26 AD2d 992, 276 NYS2d 839 (1st Dept 1966), and although with 
respect to the tort of interference with a contract terminable at will, the 
Court of Appeals may be moving toward a predominant purpose test, 
see Comment to PJI 3:56, it is clearly the New York rule that there is 
no liability for prima facie tort unless malevolence is defendant’s sole 
motive, or as it is sometimes put, unless defendant acts from “disinter- 
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ested malevolence,” Burns Jackson Miller Summit & Spitzer v Lindner, 
59 NY2d 314, 464 NYS2d 712, 451 NE2d 459 (1983); Reinforce, Inc. v 
Birney, 308 NY 164, 124 NE2d 104 (1954); American Guild of Musical 
Artists v Petrillo, 286 NY 226, 36 NE2d 123 (1941); Beardsley v Kilmer, 
236 NY 80, 140 NE 203 (1923); Vendetti v Zywiak, 191 AD3d 1268, 140 
NYS3d 635 (4th Dept 2021); Reale v International Business Machines 
Corp., 34 AD2d 936, 311 NYS2d 767 (1st Dept 1970), affd, 28 NY2d 
912, 322 NYS2d 735, 271 NE2d 565 (1971); Squire Records, Inc. v 
Vanguard Recording Soc., Inc., 25 AD2d 190, 268 NYS2d 251 (1st Dept 
1966), affd, 19 NY2d 797, 279 NYS2d 737, 226 NE2d 542 (1967); Fiore 
v Whitestown, 125 AD3d 1527, 4 NYS3d 421 (4th Dept 2015); Epifani v 
Johnson, 65 AD3d 224, 882 NYS2d 234 (2d Dept 2009); Etzion v Etzion, 
62 AD3d 646, 880 NYS2d 79 (2d Dept 2009); Morrison v Woolley, 45 
AD3d 953, 845 NYS2d 508 (38d Dept 2007); Simaee v Levi, 22 AD3d 559, 
802 NYS2d 493 (2d Dept 2005); WFB Telecommunications, Inc. v 
NYNEX Corp., 188 AD2d 257, 590 NYS2d 460 (1st Dept 1992); Bassim 
v Hassett, 184 AD2d 908, 585 NYS2d 566 (3d Dept 1992); New York 
State Properties, Inc. v Clark, 183 AD2d 1003, 583 NYS2d 317 (3d Dept 
1992). 


The burden is upon plaintiff to show that defendant’s sole motive 
was malevolence, Reinforce, Inc. v Birney, 308 NY 164, 124 NE2d 104 
(1954); see Lynch v McQueen, 309 AD2d 790, 765 NYS2d 645 (2d Dept 
2003); Landor-St. Gelais v Albany Intern. Corp., 307 AD2d 671, 763 
NYS2d 369 (3d Dept 2003); Smith v Livingston, 69 AD2d 993, 416 
NYS2d 130 (4th Dept 1979) (complaint must allege facts sufficient to 
support claim of malice or ill will). The requirement that plaintiff dem- 
onstrate that defendant acted without legal or social justification has 
been criticized as imposing an impossible burden upon plaintiff, Forko- 
sch, An Analysis of the “Prima Facie Tort” Cause of Action, 42 Cornell 
LQ 465, 479, but the Court of Appeals reiterated this requirement in 
Murphy v American Home Products Corp., 58 NY2d 2938, 461 NYS2d 
232, 448 NE2d 86 (19838). 


The justification that will avoid liability must be one that the law 
recognizes, ATI, Inc. v Ruder & Finn, Inc., 42 NY2d 454, 398 NYS2d 
864, 368 NE2d 1230 (1977); Advance Music Corp. v American Tobacco 
Co., 296 NY 79, 70 NE2d 401 (1946); Mahoney v Temporary Com’n of 
Investigation of State of N.Y., 165 AD2d 233, 565 NYS2d 870 (3d Dept 
1991). What constitutes a justification that the law will recognize is a 
question of law for the court, Brandt v Winchell, 3 NY2d 628, 170 
NYS2d 828, 148 NE2d 160 (1958). Whether defendant acted in whole or 
in part with justification or solely for the purpose of injuring plaintiff is 
also for the court when the facts are undisputed, see Reinforce, Inc. v 
Birney, 308 NY 164, 124 NE2d 104 (1954); Beardsley v Kilmer, 236 NY 
80, 140 NE 203 (1923); Hessel v Goldman, Sachs & Co., 281 AD2d 247, 
722 NYS2d 21 (1st Dept 2001). The court determines what constitutes 
justification by weighing the conflicting interests of the parties and of 
the public, Brandt v Winchell, supra, and making its determination on 
principles of policy, ATI, Inc. v Ruder & Finn, Inc., 42 NY2d 454, 398 
NYS2d 864, 368 NE2d 12380 (1977). 
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Where defendant’s actions are supported by a proper motive such 
as the maintenance of appropriate professional standards or the resolu- 
tion of grievances, there is no recovery under a theory of prima facie 
tort, Amodei v New York State Chiropractic Ass’n, 160 AD2d 279, 553 
NYS2d 7138 (1st Dept 1990), affd, 77 NY2d 891, 568 NYS2d 900, 571 
NE2d 70 (1991) and affd, 77 NY2d 890, 568 NYS2d 909, 571 NE2d 79 
(1991); see Vendetti v Zywiak, 191 AD3d 1268, 140 NYS3d 635 (4th 
Dept 2021) (plaintiffs violation of computer use policy established non- 
malevolent motivation for defendants’ challenged actions toward 
plaintiff). Public interest in the exposure of persons guilty of offenses 
against the public ordinarily justifies recognition of an absolute privi- 
lege and requires that the informer be immune from civil suit at the 
hands of the person exposed even though the informer acted solely from 
malice, Brandt v Winchell, 3 NY2d 628, 170 NYS2d 828, 148 NE2d 160 
(1958); and malicious instigation of official action will not give rise to 
prima facie tort liability, Van Buskirk v Bleiler, 46 AD2d 707, 360 
NYS2d 88 (3d Dept 1974). However, the absolute privilege was unavail- 
able where defendants allegedly told plaintiffs employers that plaintiff, 
a teacher, was having an affair with a student’s parent and it was fur- 
ther alleged that defendants acted with malicious intent and for the 
purpose of coercing plaintiff into relinquishing his parental rights, 
Posner v Lewis, 18 NY3d 566, 942 NYS2d 447, 965 NE2d 949 (2012). In 
those circumstances, notwithstanding the strong public interest in 
preserving the integrity of the school system, the distinguishing factor 
of a coercive scheme to deprive plaintiff of his parental rights amount- 
ing effectively to blackmail was sufficient to persuade the Posner Court 
that the absolute privilege recognized in Brandt v Winchell, supra, 
should not be extended, Posner v Lewis, supra. In so holding, the Posner 
Court stressed that defendants’ complaints to school officials about 
plaintiffs conduct and defendants’ coercive scheme constituted a single 
and integrated course of conduct, Posner v Lewis, supra. The Posner 
Court rejected an argument that defendant’s conduct was entitled to 
immunity under the First Amendment, since blackmail and extortion 
are not protected speech, id. 


A claim for prima facie tort may not be maintained against the 
state or an official acting in his or her official capacity, Cavanaugh v 
Doherty, 243 AD2d 92, 675 NYS2d 143 (3d Dept 1998). An altruistic 
motive also provides protection, so that if one of defendant’s purposes is 
to perform an act or establish a business that will be of benefit to others 
and give them a service not previously enjoyed, there is no liability, 
Beardsley v Kilmer, 236 NY 80, 140 NE 203 (1923). The destruction of 
an injury-causing object in order to prevent further damage is a proper 
purpose that will preclude any recovery in prima facie tort, Coley v 
Arnot Ogden Memorial Hosp., 107 AD2d 67, 485 NYS2d 876 (3d Dept 
1985). Self-protection is a proper purpose, and a defendant who was 
subjected to personal attacks by a newspaper, if he honestly believed 
that the only way to stop the persecution was by establishing a compet- 
ing paper and driving his attacker out of existence, would not be liable, 
Beardsley v Kilmer, supra. The newsworthiness of a published report is 
a sufficient justification to preclude the recognition of a cause of action 
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in prima facie tort for damages sustained as a result of the publication, 
Freihofer v Hearst Corp., 65 NY2d 135, 490 NYS2d 735, 480 NE2d 349 
(1985). A communication protected by a qualified privilege cannot satisfy 
the disinterested malevolence requirement of prima facie tort, Lerwick 
v Kelsey, 24 AD3d 931, 807 NYS2d 147 (3d Dept 2005). 


Motives of profit, economic self-interest, or business advantage 
likewise bar recovery, Squire Records, Inc. v Vanguard Recording Soc., 
Inc., 25 AD2d 190, 268 NYS2d 251 (1st Dept 1966), affd, 19 NY2d 797, 
279 NYS2d 737, 226 NE2d 542 (1967); Niagara Mohawk Power Corp. v 
Testone, 272 AD2d 910, 708 NYS2d 527 (4th Dept 2000); Mercantile 
Financial Corp. v P & F Industries, 68 AD2d 1014, 406 NYS2d 357 (2d 
Dept 1978); see Williams v Arpie, 56 AD2d 689, 391 NYS2d 740 (3d 
Dept 1977), affd, 44 NY2d 689, 405 NYS2d 437, 376 NE2d 909 (1978); 
Chemical Bank v Ettinger, 196 AD2d 711, 602 NYS2d 332 (1st Dept 
1993); Ferraro v Finger Lakes Racing Ass’n, Inc., 182 AD2d 1072, 583 
NYS2d 66 (4th Dept 1992). Thus, competition that stimulates efficiency 
or is important to our economic system, no matter how vigorous or even 
ruthless, is not a tort, Beardsley v Kilmer, 236 NY 80, 140 NE 203 
(1923); Benton v Kennedy-Van Saun Mfg. & Eng. Corp., 2 AD2d 27, 152 
NYS2d 955 (1st Dept 1956). Similarly, a manufacturer who, for reasons 
of economy, announces removal of its factory to a foreign country incurs 
no liability even though franchised dealers in its product are injured by 
the resulting sales resistance, Wolf Studebaker Inc. v Studebaker- 
Packard Corp., 50 Misc2d 226, 270 NYS2d 158 (Sup 1966), aff'd, 26 
AD2d 992, 276 NYS2d 839 (1st Dept 1966). Moreover, each business is 
free to select its customers in its own interest, and is not liable even 
though its sole purpose in terminating relations with a customer is 
retaliation for the customer’s act in bringing an anti-trust action against 
it, House of Materials, Inc. v Simplicity Pattern Co., 298 F2d 867 (2d 
Cir 1962); Restatement, Second, Torts § 762. However, a defendant who 
enters into competition for the purpose of driving plaintiff out of busi- 
ness and with the intention of abandoning business when that purpose 
is accomplished would be liable, see Beardsley v Kilmer, supra; Restate- 
ment, Second, Torts § 709. For further discussion of justification with 
respect to the related torts of injurious falsehood and interference with 
contract, see Comments to PJI 3:55 and PJI 3:56. 


The justification of economic self-interest applies also to labor 
unions, provided the activities in question “have any reasonable connec- 
tion with wages, hours of employment, health, safety, right of collective 
bargaining, or any other condition of employment or . . . protection 
from labor abuses,” Opera on Tour v Weber, 285 NY 348, 34 NE2d 349 
(1941); see Restatement, Second, Torts § 775. The refusal of a union to 
furnish employees to a plastering contractor was protected when 
plaintiff failed to show that the union acted solely to injure him rather 
than because the union thought it was in its own interest to do so, 
Reinforce, Inc. v Birney, 308 NY 164, 124 NE2d 104 (1954). However, a 
union will be liable if it blocks employment of a former member out of 
revenge, Barile v Fisher, 197 Misc 493, 94 NYS2d 346 (Sup 1949), or 
strikes for a closed shop while refusing to accept, solely because of their 
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sex, employees of the struck employer who are willing to join the union, 
Wilson v Hacker, 200 Misc 124, 101 NYS2d 461 (Sup 1950), or in order 
to coerce an employer into paying a stale claim of a former employee, 
Dorchy v State of Kansas, 272 US 306, 47 SCt 86 (1926), or for other 
improper labor objectives, Opera on Tour, Inc. v Weber, supra; Ameri- 
can Guild of Musical Artists v Petrillo, 286 NY 226, 36 NE2d 123 (1941). 


Special (i.e., pecuniary or temporal) damage is an essential element 
of the tort and is the only type of damage recoverable for prima facie 
tort, Curiano v Suozzi, 63 NY2d 113, 480 NYS2d 466, 469 NE2d 1324 
(1984); ATI, Inc. v Ruder & Finn, Inc., 42 NY2d 454; 398 NYS2d 864, 
368 NE2d 1230 (1977); Brandt v Winchell, 3 NY2d 628, 170 NYS2d 828, 
148 NE2d 160 (1958); Emergency Enclosures, Inc. v National Fire 
Adjustment Co., Inc., 68 AD3d 1658, 893 NYS2d 414 (4th Dept 2009); 
Epifani v Johnson, 65 AD3d 224, 882 NYS2d 234 (2d Dept 2009); Lake 
Erie Distributors, Inc. v Martlet Importing Co., Inc., 221 AD2d 954, 634 
NYS2d 599 (4th Dept 1995); Baumblatt v Battalia, 134 AD2d 226, 520 
NYS2d 571 (2d Dept 1987); Carroll v New York Property Ins. Underwrit- 
ing Ass’n, 88 AD2d 527, 450 NYS2d 21 (1st Dept 1982); see Orange and 
Rockland Utilities Inc. v Washomatic, 187 AD2d 855, 589 NYS2d 719 
(8d Dept 1992). 


A plaintiff who was disqualified from driving a bus for his school- 
district employer as a result of his altercation with another employee, 
stated a cause of action for prima facie tort where the complaint includes 
a claim for lost wages, lost benefits and medical expenses, Diorio v 
Ossining Union Free School Dist., 96 AD3d 710, 946 NYS2d 195 (2d 
Dept 2012). In contrast, a plaintiff had no claim for prima facie tort 
against a spouse who illegally remarried since plaintiff failed to allege 
temporal special damages, Weicker v Weicker, 28 AD2d 138, 283 NYS2d 
385 (1st Dept 1967), aff'd, 22 NY2d 8, 290 NYS2d 732, 237 NE2d 876 
(1968). So stringent is the requirement of alleging special damages, that 
a complaint that fails to allege special damage with sufficient particular- 
ity will be dismissed, Freihofer v Hearst Corp., 65 NY2d 135, 490 NYS2d 
735, 480 NE2d 349 (1985); ATI, Inc. v Ruder & Finn, Inc., 42 NY2d 454, 
398 NYS2d 864, 368 NE2d 1230 (1977); Morrison v National Broadcast- 
ing Co., 19 NY2d 453, 280 NYS2d 641, 227 NE2d 572 (1967); Rager v 
McCloskey, 305 NY 75, 111 NE2d 214 (1953); Varela v Investors Ins. 
Holding Corp., 185 AD2d 309, 586 NYS2d 272 (2d Dept 1992), affd, 81 
NY2d 958, 598 NYS2d 761, 615 NE2d 218 (1993); Wehringer v 
Helmsley-Spear, Inc., 91 AD2d 585, 457 NYS2d 78 (1st Dept 1982), 
affd, 59 NY2d 688, 463 NYS2d 417, 450 NE2d 223 (1983); Weicker v 
Weicker, supra; Lewis v Pierce Bainbridge Beck Price Hecht LLP, 195 
AD3d 518, 145 NYS3d 791 (1st Dept 2021); Mable Assets, LLC v 
Rachmanov, 192 AD3d 998, 146 NYS3d 147 (2d Dept 2021); Goldman v 
Citicore I, LLC, 149 AD3d 1042, 53 NYS3d 142 (2d Dept 2017); Mancuso 
v Allergy Associates of Rochester, 70 AD3d 1499, 895 NYS2d 756 (4th 
Dept 2010); Bassim v Howlett, 191 AD2d 760, 594 NYS2d 381 (3d Dept 
1993). 


General allegations of lost sales from unidentified customers are 
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insufficient, Drug Research Corp. v Curtis Pub. Co., 7 NY2d 435, 199 
NYS2d 33, 166 NE2d 319 (1960); Emergency Enclosures, Inc. v National 
Fire Adjustment Co., Inc., 68 AD3d 1658, 893 NYS2d 414 (4th Dept 
2009); Vigoda v DCA Productions Plus Inc., 293 AD2d 265, 741 NYS2d 
20 (1st Dept 2002); DiSanto v Forsyth, 258 AD2d 497, 684 NYS2d 628 
(2d Dept 1999). Damage set forth in round figures without particulariza- 
tion is deemed an allegation of general rather than special damage, 
Leather Development Corp. v Dun & Bradstreet, Inc., 15 AD2d 761, 224 
NYS2d 513 (1st Dept 1962), affd, 12 NY2d 909, 237 NYS2d 1007, 188 
NE2d 270 (1963), although a complaint that names specific customers 
lost is sufficient, Squire Records, Inc. v Vanguard Recording Soc., Inc. 
The strict requirements thus imposed have been criticized as without 
practical reason, Note: 52 Col Law Rev 503, and argument for less 
stringency can be predicated on the more liberal damage rules applied 
with respect to other intentional torts, but the requirements are firmly 
imbedded in New York law. See PJI 3:29A and PJI 3:55 for further 
discussion concerning pleading of, instruction on, and type of damages 
recoverable in actions for injurious falsehood and defamation. 


Causation must be alleged and proved, Emergency Enclosures, Inc. 
v National Fire Adjustment Co., Inc., 68 AD3d 1658, 893 NYS2d 414 
(4th Dept 2009); Arts4All, Ltd. v Hancock, 5 AD3d 106, 773 NYS2d 348 
(1st Dept 2004); Penn-Ohio Steel Corp. v Allis-Chalmers Mfg. Co., 7 
AD2d 441, 445, 184 NYS2d 58 (1st Dept 1959). Defendant’s conduct 
must be of such nature as to produce the consequences alleged, Rager v 
McCloskey, 305 NY 75, 111 NE2d 214 (1953); see Brandt v Winchell, 3 
NY2d 628, 170 NYS2d 828, 148 NE2d 160 (1958) and Note: 32 St. John’s 
Law Rev 282, 286. 


In determining what statute of limitations governs, it is the essence 
of the action and not its name that is controlling, Morrison v National 
Broadcasting Co., 19 NY2d 453, 280 NYS2d 641, 227 NE2d 572 (1967). 
Thus, an action for injury to reputation, although asserting prima facie 
tort, is governed by the one year statute of limitations of CPLR 215(3), 
Morrison v National Broadcasting Co., supra; Noel v Interboro Mut. 
Indem. Ins. Co., 31 AD2d 54, 295 NYS2d 399 (1st Dept 1968), affd, 29 
NY2d 7438, 326 NYS2d 396, 276 NE2d 232 (1971); see Entertainment 
Partners Group, Inc. v Davis, 198 AD2d 63, 603 NYS2d 439 (1st Dept 
1993). A three year statute of limitations has been applied where the 
injury alleged is essentially to the plaintiffs economic interests, rather 
than to reputation, Jemison v Crichlow, 139 AD2d 332, 531 NYS2d 919 
(2d Dept 1988), affd on other grounds, 74 NY2d 726, 544 NYS2d 813, 
543 NE2d 78 (1989); Barrett v Huff, 6 AD3d 1164, 776 NYS2d 678 (4th 
Dept 2004); Marine Midland Bank, N.A. v Renck, 208 AD2d 688, 617 
NYS2d 507 (2d Dept 1994); but see Russek v Dag Media Inc., 47 AD3d 
457, 851 NYS2d 399 (1st Dept 2008). A cause of action for prima facie 
tort accrues on the date of the tort and not from discovery or the exercise 
of diligence to discover, Barrett v Huff, supra. 


A special verdict form for use in conjunction with the pattern charge 
follows. When the special verdict form is prepared for use, signature 
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lines should be included after each question, see Comment PJI 1:95. 
The completed form should be marked as a court exhibit. 


Special Verdict Form PJI 3:7 SV 
Answer the following: 


[Question #1 should be included only if defendant denies doing the 
act alleged] 


1. Did the defendant [state act alleged]? 
At least five jurors must agree on the answer to this 
question. 


i Oe ad Sf 


[Insert signature lines] 


If your answer to this question is Yes, proceed to the next 
question. If your answer is No, do not answer questions 2-5. 


2. Did the defendant act solely to cause harm to the plaintiff? 
At least five jurors must agree on the answer to this 
question. 


F VYecus Noo-=: 


[Insert signature lines] 


If your answer to this question is Yes, proceed to the next 
question. If your answer is No, do not answer questions 3-5. 


3. Did the plaintiff suffer financial loss? 
At least five jurors must agree on the answer to this 
question. ; 


Yeo= 2 .No. 


[Insert signature lines] 


If your answer to this question is Yes, proceed to the next 
question. If your answer is No, do not answer questions 4—5. 
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4. Was the defendant’s act a substantial factor in causing 
plaintiffs financial loss? 


At least five jurors must agree on the answer to this 


question. 


Yes_— No 224 


[Insert signature lines] 


If your answer to this question is Yes, proceed to the next 
question. If your answer is No, do not answer question 5. 


5. State the amount of that financial loss. 


Amount $___ 


If you decide not to make an award, you will insert the 
word “none”. 


At least five jurors must agree on the answer to this 
question. 


[Insert signature lines] 
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f. TRESPASS To LAND 


PJI 3:8. Intentional Torts—Interference with Person or 
Property—Trespass to Land 


A person who, without justification or permis- 
sion, intentionally (goes, causes a (person, thing) 
to go) upon the property of another person com- 
mits what is known in the law as a trespass and is 
liable for any damages caused by that trespass. 


The plaintiff claims that the defendant (/state 
claim, such as:—/ knowing that an underground 
stream flowed from (his, her, its) property to 
plaintiff's property, dumped chemicals on (his, her) 
own property and that, as a result (/state damage, 
such as:—/] plaintiff's well was polluted). The defen- 
dant denies (/state defendant’s contentions, such as:] 
that the plaintiff's well became polluted by any act 
on (his, her, its) part, denies that (he, she, it) knew 
there was an underground stream between (his, 
her, its) property and the plaintiff's property, or 
that when (he, she, it) dumped the chemicals that 
it was substantially certain that plaintiffs well 
would be polluted.) 


The first question for you to decide is whether 
the defendant’s conduct caused the (/state intruding 
person or thing, such as:] chemicals) to enter the 
plaintiff's property. If you find that the (/repeat 
intruding person or thing, such as:/ chemicals) did not 
enter the plaintiff's property or that, if they did, it 
was not as a result of the defendant’s act, there 
would be no trespass by the defendant. On the 
other hand, if you find that the defendant did 
cause the (chemicals) to enter the plaintiffs prop- 
erty, you will then consider whether the defen- 
dant’s act was intentional. 


Intent involves the state of mind with which 
an act is done. If a person acts voluntarily with 
the purpose of bringing about a certain result, (he, 
she) is said to have intended that result. Further, 
although a person does not act with the purpose of 
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bringing about a result, if he or she acts under cir- 
cumstances known to (him, her) that make it 
substantially certain that the result will follow, 
the person is said to have intended that result. If 
you find that the defendant did not act with the 
purpose of causing the (chemicals) to enter the 
plaintiff's property, and you further find that the 
defendant did not know that there was an (under- 
ground stream), or that, although (he, she, it) did, 
(the existence of the stream) did not make it 
substantially certain that the (chemicals) would 
enter the plaintiff's property, then the defendant 
did not commit a trespass. If you find, however, 
that the defendant did act with the purpose of 
causing the (chemicals) to enter the plaintiffs 
property, or that the defendant dumped the chemi- 
cals under circumstances making it substantially 
certain that the (chemicals) would enter the plain- 
tiffs property, then the defendant did commit a 
trespass. 


Comment 


The illustrative fact situation used in the pattern charge is sug- 
gested by Phillips v Sun Oil Co., 307 NY 328, 121 NE2d 249 (1954); see 
generally, Prosser & Keeton, Torts (5th ed) § 138; Harper, James & Gray, 
Law of Torts, (2d ed) 2—76, §§ 1.1-1.22; Restatement, Second, Torts 
§§ 157-215. 


The same conduct may constitute not only trespass but also 
nuisance and negligence, Burk v High Point Homes, Inc., 22 Misc2d 
492, 197 NYS2d 969 (Sup 1960); see Ivory v International Business 
Machines Corp., 116 AD3d 121, 983 NYS2d 110 (8d Dept 2014), as well 
as abnormally dangerous conduct, see Doundoulakis v Hempstead, 42 
NY2d. 440, 398 NYS2d 401, 368 NE2d 24 (1977); Prosser & Keeton, 
Torts (5th ed) § 78. However, trespass involves an interference with the 
exclusiveness of possession and requires a physical entry, while 
nuisance involves an interference with the use and enjoyment of prop- 
erty, Berenger v 261 West LLC, 93 AD3d 175, 940 NYS2d 4 (1st Dept 
2012); see Ivory v International Business Machines Corp., supra. As to 
negligence, see PJI 2:90—2:118; as to nuisance and abnormally danger- 
ous conduct, see PJI 3:16, 3:17, 3:18; as to trespass actions involving 
questions concerning navigability in fact and fishing rights, see Adiron- 
dack League Club, Inc. v Sierra Club, 92 NY2d 591, 684 NYS2d 168, 
706 NE2d 1192 (1998); Douglaston Manor, Inc. v Bahrakis, 89 NY2d 
472, 655 NYS2d 745, 678 NE2d 201 (1997); Friends of Thayer Lake 
LCC v Brown, 126 AD3d 22, 1 NYS3d 504 (8d Dept 2015). As to the 
distinction between a de facto taking for purposes of eminent domain 
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and a trespass, see Stewart v State, 248 AD2d 761, 669 NYS2d 723 (3d 
Dept 1998). 


Trespass is an intentional entry onto the land of another without 
justification or permission, Carlson v Zimmerman, 63 AD3d 772, 882 
NYS2d 139 (2d Dept 2009); Spellburg v South Bay Realty, LLC, 49 
AD8d 1001, 854 NYS2d 563 (3d Dept 2008); Woodhull v Riverhead, 46 
AD3d 802, 849 NYS2d 79 (2d Dept 2007); Long Island Gynecological 
Services, P.C. v Murphy, 298 AD2d 504, 748 NYS2d 776 (2d Dept 2002). 
The essence of trespass to real property is injury to the right of exclusive 
possession, Berenger v 261 West LLC, 938 AD3d 175, 940 NYS2d 4 (1st 
Dept 2012); Curwin v Verizon Communications (LEC), 35 AD3d 645, 
827 NYS2d 256 (2d Dept 2006); Kaplan v Lynbrook, 12 AD3d 410, 784 
NYS2d 586 (2d Dept 2004); see Ivory v International Business Machines 
Corp., 116 AD3d 121, 983 NYS2d 110 (3d Dept 2014). The necessary 
elements to prove trespass to land are (1) intent or recklessness, (2) 
entry by a person or thing upon land, (3) in the actual or constructive 
possession of another. A trespass also encompasses a refusal to leave af- 
ter permission to remain has been withdrawn, Long Island Gynecologi- 
cal Services, P.C. v Murphy, supra. 


Intent to do the act, by itself, is not enough. The intent required is 
intent to cause the entry, or intent to do the act that produces the entry 
and the entry is substantially certain to result from the act, Phillips v 
Sun Oil Co., 307 NY 328, 121 NE2d 249 (1954); Ivory v International 
Business Machines Corp., 116 AD3d 121, 983 NYS2d 110 (3d Dept 
2014); see Brown v Arcady Realty Corp., 1 AD3d 753, 769 NYS2d 606 
(3d Dept 2003); Farrell v Stram, 228 AD2d 880, 644 NYS2d 395 (3d 
Dept 1996); Snyder v Jessie, 164 AD2d 405, 565 NYS2d 924 (4th Dept 
1990); Chartrand v State, 46 AD2d 942, 362 NYS2d 237 (3d Dept 1974); 
Restatement, Second, Torts §§ 8-A, 158, 163, 166. However, trespass 
does not require an intent to produce the damaging consequences of the 
tortious entry, Berenger v 261 West LLC, 93 AD3d 175, 940 NYS2d 4 
(1st Dept 2012). 


The Court of Appeals has explained that “trespass is an intentional 
harm at least to this extent: while the trespasser, to be liable, need not 
intend or expect the damaging consequence of his intrusion, he must 
intend the act which amounts to or produces the unlawful invasion, and 
the intrusion must at least be the immediate or inevitable consequence 
of what he willfully does, or which he does so negligently as to amount 
to willfulness,” Phillips v Sun Oil Co., 307 NY 328, 121 NE2d 249 (1954); 
Izzo v Smithtown, 293 AD2d 653, 740 NYS2d 447 (2d Dept 2002). Thus, 
the Court of Appeals recognized in Phillips, that the defendant would 
not be liable, even when the defendant deliberately polluted its own 
land, unless it had reason to know that pollution of plaintiffs land 
would result, see Burdick v Tonoga, Inc., 191 AD3d 1220, 143 NYS38d 
123 (3d Dept 2021); Harrison v New York City Housing Authority, 174 
AD3d 426, 101 NYS3d 842 (1st Dept 2019); Ivory v International 
Business Machines Corp., 116 AD3d 121, 983 NYS2d 110 (3d Dept 
2014). Likewise, the construction of a wall by a landowner on his or her 
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own property that subsequently caused water to collect on an adjoining 
property was not a trespass in the absence of evidence that the land- 
owner intended the water or the wall to enter over or onto the adjoining 
land, Theofilatos v Koleci, 105 AD2d 514, 481 NYS2d 782 (3d Dept 
1984). 


A trespass action based on seepage from underground storage tanks 
was dependent on evidence that defendant had good reason to know or 
expect that the contaminants would pass from the adjoining land to the 
plaintiffs property, Hilltop Nyack Corp. v TRMI Holdings, Inc., 264 
AD2d 503, 694 NYS2d 717 (2d Dept 1999). However, foreseeability of a 
plaintiffs specific injury is not a requirement, State v Fermenta ASC 
Corp., 238 AD2d 400, 656 NYS2d 342 (2d Dept 1997). It is sufficient 
that the defendant’s act was substantially certain to result in a trespass 
to plaintiffs land, id. Thus, defendant’s conduct amounted to willfulness 
where golf balls from defendant’s driving range repeatedly invaded 
plaintiffs property over a long period of time without defendant’s at- 
tempting to remedy the situation, Gellman v Seawane Golf & Country 
Club, Inc., 24 AD3d 415, 805 NYS2d 411 (2d Dept 2005); see Behar v 
Quaker Ridge Golf Club, Inc., 118 AD3d 833, 988 NYS2d 633 (2d Dept 
2014). 


Civil trespass does not require the same intent as criminal trespass, 
MacDonald v Parama, Inc., 15 AD2d 797, 224 NYS2d 854 (2d Dept 
1962). One who acts under a mistaken belief that he or she has a right 
to act, is nonetheless liable, Burger v Singh, 28 AD3d 695, 816 NYS2d 
478 (2d Dept 2006); State v Fermenta ASC Corp., 238 AD2d 400, 656 
NYS2d 342 (2d Dept 1997); Nance v Oyster Bay, 41 Misc2d 446, 244 
NYS2d 916 (Sup 1963), mod on other grounds, 23 AD2d 9, 258 NYS2d 
156 (2d Dept 1965); see Hill v Raziano, 63 AD3d 682, 880 NYS2d 173 
(2d Dept 2009); Arnott v Franzino, 302 AD2d 415, 754 NYS2d 671 (2d 
Dept 2003), unless the mistake was induced by plaintiff, see Parker v 
Walrod, 16 Wend 514 (NY 1836); Restatement, Second, Torts § 164, or 
unless the defendant’s reasonable belief brings the defendant within 
one of the recognized privileges, Restatement, Second, Torts § 164, 
Comment e. 


That recklessness is recognized as equivalent to intent is made 
clear by the statement in Phillips v Sun Oil Co., 307 NY 328, 121 NE2d 
249 (1954) that liability results when the act of the defendant is done 
“so negligently as to amount to willfulness,” see Fifty-Five Corp. v 10 
West 66th Street Corp., 220 AD2d 278, 682 NYS2d 106 (1st Dept 1995); 
Chartrand v State, 46 AD2d 942, 362 NYS2d 237 (3d Dept 1974); Buckeye 
Pipeline Co., Inc. v Congel-Hazard, Inc., 41 AD2d 590, 340 NYS2d 263 
(4th Dept 1973); Restatement, Second, Torts § 165. Liability for trespass 
may be imposed where there were past incidents of spillage and prior 
complaints giving rise to an inference that defendant knew or should 
have known of the leak and, by intentionally not repairing the leak’s 
source, caused further leaks, Berenger v 261 West LLC, 93 AD3d 175, 
940 NYS2d 4 (1st Dept 2012). For a case involving reckless conduct, the 
pattern charge should be modified in accordance with PJI 3:6. 
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It is not necessary that there be a physical entry by defendant; it is 
sufficient if defendant causes the intrusion upon plaintiffs land, either 
by a third person, Jones v Castlerick, LLC, 128 AD3d 1153, 8 NYS3d 
727 (3d Dept 2015); Spellburg v South Bay Realty, LLC, 49 AD3d 1001, 
854 NYS2d 563 (3d Dept 2008); Gracey v Van Camp, 299 AD2d 837, 
750 NYS2d 400 (4th Dept 2002) (defendant liable for trespass by inde- 
pendent contractor if trespass necessary to complete contract or if 
trespass directed by defendant); Axtell v Kurey, 222 AD2d 804, 634 
NYS2d 847 (38d Dept 1995) (same); see Schwegel v Chiaramonte, 4 AD3d 
519, 772 NYS2d 379 (2d Dept 2004) (animals or cigarette butts), or by 
an object or substance, such as a falling wall, Buchanan v Cardozo, 16 
NY2d 1029, 265 NYS2d 908, 213 NE2d 317 (1965), by water, as where 
defendant installed catch basins and directed the water onto plaintiffs 
property, Dellaportas v Putnam, 240 AD2d 358, 658 NYS2d 116 (2d 
Dept 1997), or where defendant installed a drainage pipe that drained 
water onto plaintiffs property, DiMarzo v Fast Trak Structures, Inc., 
298 AD2d 909, 747 NYS2d 6387 (4th Dept 2002), by dirt, sand and mud, 
Burk v High Point Homes, Inc., 22 Misc2d 492, 197 NYS2d 969 (Sup 
1960), by debris resulting from blasting, but not from the concussion or 
vibrations, Meuser v Louis Petrossi & Sons, 254 App Div 418, 5 NYS2d 
950 (3d Dept 1938); see PJI 2:112, by water and debris, Stewart v State, 
248 AD2d 761, 669 NYS2d 723 (3d Dept 1998), or by noxious fluids, 
Phillips v Sun Oil Co., 307 NY 328, 121 NE2d 249 (1954); see also 
Spano v Perini Corp., 25 NY2d 11, 302 NYS2d 527, 250 NE2d 31 (1969) 
(imposing absolute liability for damage resulting from vibration caused 
by blasting). 


Generally, intangible intrusions, such as by noise, odor, or light 
alone, are treated as nuisances, not trespasses, because they interfere 
with nearby property owners’ use and enjoyment of their land, not with 
their exclusive possession of it, Ivory v International Business Machines 
Corp., 116 AD3d 121, 983 NYS2d 110 (8d Dept 2014). Thus, a plaintiff 
has no valid trespass claim based on vapor intrusion or air emissions, 
id, the occurrence of vibrations, see Booth v Rome, W. & O.T.R. Co., 140 
NY 267, 35 NE 592 (1893); Meuser v Louis Petrossi & Sons, 254 App 
Div 418, 5 NYS2d 950 (3d Dept 1938), shading of a plaintiffs property, 
see Weinberg v Lombardi, 217 AD2d 579, 629 NYS2d 280 (2d Dept 
1995), or a permeating odor or vapors of gasoline, see Boswell v 
Leemilt’s Petroleum Inc., 252 AD2d 889, 676 NYS2d 313 (3d Dept 1998). 
Similarly, absent damage, overhanging tree branches and rubbish in 
the form of falling leaves, twigs, branches and buds did not constitute a 
trespass or a nuisance, Turner v Coppola, 102 Misc2d 1043, 424 NYS2d 
864 (Sup 1980), aff'd, 78 AD2d 781, 4834 NYS2d 563 (2d Dept 1980). 
Likewise, preventing the plaintiff from mortgaging real property is not 
actionable as trespass, C & B Enterprises USA, LLC v Koegel, 136 
AD83d 957, 26 NYS3d 185 (2d Dept 2016). 


An action for trespass against a landlord based on excessive heat 
may not be maintained where the landlord is authorized and obligated 


to provide heat to the tenant’s apartment, Kurzner v Sutton Owners 
Corp., 245 AD2d 101, 666 NYS2d 135 (1st Dept 1997). An action for 
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trespass against a landlord may be maintained, however, based upon 
the landlord’s wrongful eviction of the tenant, North Main Street Bagel 
Corp. v Duncan, 6 AD3d 590, 775 NYS2d 362 (2d Dept 2004); Long 
Island Airports Limousine Service Corp. v Northwest Airlines, 124 
AD2d 711, 508 NYS2d 223 (2d Dept 1986). 


The installation on plaintiffs property of utility lines for the benefit 
of an adjoining landowner constitutes a trespass, Tusa v Cablevision, 
262 AD2d 306, 691 NYS2d 105 (2d Dept 1999). 


The fall of aircraft or debris from aircraft, under older New York 
cases, resulted in strict liability for trespass without regard to inten- 
tion, Guille v Swan, 19 Johns 381 (NY 1822) (balloonist descending on 
plaintiffs land); Rochester Gas & Elec. Corp. v Dunlop, 148 Misc 849, 
266 NYS 469 (Co Ct 1933); Margosian v U.S. Airlines, 127 F Supp 464 
(EDNY 1955); Hahn v U.S. Airlines, 127 F Supp 950 (EDNY 1954), but 
in recent years the trend has been away from strict liability, on the the- 
ories that aviation should no longer be deemed an abnormally danger- 
ous activity and that for an unintentional and non-negligent entry there 
is no liability, Wood v United Air Lines, Inc., 32 Misc2d 955, 223 NYS2d 
692 (Sup 1961), affd, 16 AD2d 659, 226 NYS2d 1022 (2d Dept 1962); 
Crist v Civil Air Patrol, 538 Misc2d 289, 278 NYS2d 430 (Sup 1967); see 
Prosser & Keeton, Torts (5th ed) 556-558, § 78; but see Restatement, 
Second, Torts § 520A. While § 166 Restatement, Second, Torts, recog- 
nizes that no liability should be imposed for an unintentional and non- 
negligent entry onto land except as a result of abnormally dangerous 
conduct, § 520A specifically provides support for the principle that there 
is liability for physical harm to land caused by the flight of an aircraft. 


Entry by defendant pursuant to a facially valid court order is not 
actionable in trespass, Parker v Walrod, 16 Wend 514 (NY 1836); Day v 
Bach, 87 NY 56 (1881); lovinella v Sheriff of Schenectady County, 67 
AD2d 1037, 413 NYS2d 497 (8d Dept 1979). An action for trespass over 
the lands of a property owner may not be maintained where the 
purported trespasser possesses an easement over the land in question, 
Julia Properties, LLC v Levy, 137 AD3d 1224, 28 NYS3d 428 (2d Dept 
2016); Curwin v Verizon Communications (LEC), 35 AD3d 645, 827 
NYS2d 256 (2d Dept 2006); Mangusi v Mount Pleasant, 19 AD3d 656, 
799 NYS2d 67 (2d Dept 2005); Kaplan v Lynbrook, 12 AD3d 410, 784 
NYS2d 586 (2d Dept 2004). A claim for trespass may lie, however, if the 
scope of the easement has been exceeded, Julia Properties, LLC v Levy, 
supra (question of fact as to whether defendant’s alleged criminal 
conduct on property exceeded scope of easement). Entry pursuant to 
license may become a trespass if defendant remains upon the land after 
the license expires or is terminated, Rager v McCloskey, 305 NY 75, 111 
NE2d 214 (1953); Wheelock v Noonan, 108 NY 179, 15 NE 67 (1888); 
Restatement, Second, Torts § 160; RPAPL § 851. 


Firefighters acting lawfully in the furtherance of their duty are 
excused from what may be otherwise trespassory acts, Stevens & 
Thompson Paper Company Inc. v Middle Falls Fire Department, Inc., 


106 


Torts OTHER THAN NEGLIGENCE PJI 3:8 


188 AD3d 1504, 137 NYS3d 529 (3d Dept 2020); see People v Czermin- 
ski, 94 AD2d 957, 464 NYS2d 83 (4th Dept 1983). 


A mineral estate in a tract of land carries with it the right to access 
over the surface that may be reasonably necessary to carry on mining 
activities, Allen v Gouverneur Talc Co. Inc., 247 AD2d 691, 668 NYS2d 
755 (3d Dept 1998); see Genett v Delaware & H. Canal Co., 122 NY 505, 
25 NE 922 (1890). Thus, a subsequent conveyance of the surface of that 
tract of land cannot limit or restrict the use to be made of the surface by 
the grantee of the mineral estate, Allen v Gouverneur Talc Co. Inc., 
supra. 


An entry or intrusion below or above, as well as upon, the surface 
of the ground may constitute a trespass, Bloomingdales, Inc. v New 
York City Transit Authority, 13 NY3d 61, 886 NYS2d 663, 915 NE2d 
608 (2009); 104 NYJur2d, Trespass § 13; see Ivory v International 
Business Machines Corp., 116 AD3d 121, 983 NYS2d 110 (3d Dept 
2014) (contaminated soil). Thus in 509 Sixth Ave. Corp. v New York 
City Transit Authority, 15 NY2d 48, 255 NYS2d 89, 203 NE2d 486 
(1964), an encroachment thirty feet below ground was considered a 
continuing trespass, see Boehringer v Montalto, 142 Misc 560, 254 NYS 
276 (Sup 1931). However, a claim for trespass by an owner of real prop- 
erty does not lie based on contaminated groundwater because groundwa- 
ter does not belong to the owners of real property, but is a natural 
resource entrusted to the State by and for its citizens, Ivory v 
International Business Machines Corp., supra. Overhanging wires or 
eaves above plaintiffs land may constitute a trespass, see Butler v 
Frontier Telephone Co., 186 NY 486, 79 NE 716 (1906) (referring to the 
now discredited view that “he who owns the soil owns everything above 
and below, from heaven to hell”), as may an entry onto plaintiffs prop- 
erty of a steel beam emanating from a neighbor’s property, Shaw v 
Bronfman, 284 AD2d 267, 727 NYS2d 428 (1st Dept 2001), but over- 
hanging branches do not, Ivancic v Olmstead, 66 NY2d 349, 497 NYS2d 
326, 488 NE2d 72 (1985); Flatley v Hartmann, 138 AD2d 345, 525 
NYS2d 637 (2d Dept 1988); Turner v Coppola, 102 Misc2d 1043, 424 
NYS2d 864 (Sup 1980), affd, 78 AD2d 781, 484 NYS2d 563 (2d Dept 
1980). Where the encroachment into the airspace is de minimis, there is 
no actionable trespass, Wing Ming Properties (U.S.A.) Ltd. v Mott 
Operating Corp., 79 NY2d 1021, 584 NYS2d 427, 594 NE2d 921 (1992). 


Flight by aircraft over land is a trespass if it enters “the immediate 
reaches of the enveloping atmosphere,” of which the landowner has 
exclusive control, and if the landowner’s use and enjoyment of the land 
is thereby substantially interfered with, U.S. v Causby, 328 US 256, 66 
SCt 1062 (Ct Cl 1946). The exact limits of the “immediate reaches” 
remain undefined, and may present a question of fact, Restatement, 
Second, Torts § 159, Comment on subsection (2)(1). Flights over feder- 
ally prescribed altitudes are not trespasses, see 49 USC § 1301(24); 14 
CFR § 91.79. Generally, on the problem of flights over land, see Prosser 
& Keeton, Torts (5th ed) 78-82, § 138; Harper, James & Gray, Law of 
Torts, (2d ed) 15 § 1.5. As to the alternative remedies available in the 
case of an encroaching structure, see RPAPL § 871. 
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An action for trespass may be maintained where a common wall is 
diverted for the use of one property owner to the exclusion of the other, 
Sakele Brothers, LLC v Safdie, 302 AD2d 20, 752 NYS2d 626 (1st Dept 
2002); 25 West 74th Street, Corp. v Wenner, 268 AD2d 387, 702 NYS2d 
282 (1st Dept 2000). A common wall or a party wall is for the common 
benefit of contiguous proprietors and neither may subject the wall to a 
use whereby it ceases to be continuously available for enjoyment by the 
other, Varriale v Brooklyn Edison Co., 252 NY 222, 169 NE 284 (1929); 
see Wade v Whitehall, 17 AD3d 813, 793 NYS2d 251 (3d Dept 2005). 
Where a party wall runs directly over the boundary between two parcels, 
absent an agreement to the contrary, each owner owns so much of the 
wall as stands on its own lot subject to the easement of the other for the 
purpose of the support of the other’s boundary, Sakele Brothers, LLC v 
Safdie, supra; see Wade v Whitehall, supra. A cause of action for 
trespass was stated where one property owner installed metal caps, 
chimneys and flues on the common wall, which prevented the contigu- 
ous property owner from constructing a penthouse, 25 West 74th Street, 
Corp. v Wenner, supra. Although an owner may not encroach onto the 
property of the adjoining property owner or weaken a party wall, com- 
mercial use of a party wall that is on the owner’s property is permis- 
sible, Lei Chen Fan v New York SMSA Ltd. Partnership, 94 AD3d 620, 
943 NYS2d 451 (1st Dept 2012). Thus, no trespass claim could be 
maintained where steel support beams were placed on top of a party 
wall and extended two inches beyond the party wall’s centerline where 
there was no allegation that the wall’s structural integrity was affected 
or that there was a possibility that the beams would prevent plaintiffs 
from using the party wall, id. 


Where the trespass action turns on the location of the parties’ com- 
mon boundary line, plaintiff must submit an accurate survey and a 


professional interpretation to warrant summary judgment, Patterson v 
Palmieri, 284 AD2d 852, 727 NYS2d 197 (3d Dept 2001). 


Entry by domestic animals is, under the common law, a trespass 
for which the owner of the animals is responsible, even when plaintiffs 
lands are unfenced, Van Leuven v Lyke, 1 NY 515 (1848); Restatement, 
Second, Torts § 504; see Schwegel v Chiaramonte, 4 AD3d 519, 772 
NYS2d 379 (2d Dept 2004). Although New York courts have not ruled 
on the subject, in many states the same rule is applicable to trespassing 
fowl; see Annot: 14 ALR 745. Although notice of the dangerous propensi- 
ties of a domestic animal is a requisite to liability when trespass is not 
involved, see PJI 2:220 and Comment, such knowledge is not an ele- 
ment when the injury is inflicted by trespassing livestock, Van Leuven 
v Lyke, supra (a sow and pigs); Warsevecz v Mills, 258 App Div 846, 15 
NYS2d 687 (4th Dept 1939); see Marsh v Hand, 120 NY 315, 24 NE 463 
(1890) (a ram), although it appears to be an element where the animal 
is a dog, Van Etten v Noyes, 128 App Div 406, 112 NYS 888 (4th Dept 
1908), or a cat, see Annot: 73 ALR2d 1032, 1038. The common law, 
however, has been modified by (1) the requirement of the Railroad Law 
for fencing the right of way, see PJI 2:177 and Comment, and (2) Town 
Law, Article 18, with respect to the rights and liabilities of adjoining 


108 


Torts OTHER THAN NEGLIGENCE PJI 3:8 


landowners, Conklin v Long, 18 AD2d 246, 239 NYS2d 193 (4th Dept 
1963); Crandall v Eldridge, 46 Hun 411, 12 NY St Rep 399, 27 NY Wkly 
Dig 484 (NY Gen Term 1887), and in certain respects to nonadjoining 
landowners, see Conklin v Long, supra; Town Law § 310. Under Town 
Law § 301, if adjoining owners agree not to fence neither can recover for 
damage done by trespassing animals of the other; otherwise each is 
required to maintain a just and equitable portion of the division fence, 
Town Law § 300. The owner who fails to maintain his or her portion is 
liable for damage done by his or her straying animals, Town Law § 305, 
and may not recover for damage done on his or her land, Town Law 
§ 307; see Munger v Tonawanda R. Co., 4 NY 349 (1850); Barton v 
Corcoran, 157 App Div 143, 141 NYS 883 (3d Dept 1913). 


Injury to possession is the gist of trespass, Kelman v Wilen, 283 
App Div 1113, 131 NYS2d 679 (2d Dept 1954); Steinfeld v Morris, 258 
App Div 228, 16 NYS2d 155 (1st Dept 1939); Oatka Cemetery Ass’n v 
Cazeau, 242 App Div 415, 275 NYS 355 (4th Dept 1934), and plaintiff 
must, therefore, have been in actual or constructive possession when 
the act complained of occurred, see Niagara Falls Redevelopment, LLC 
v Cerrone, 28 AD3d 1138, 814 NYS2d 427 (4th Dept 2006); Firment v 
Bryden, 54 AD2d 796, 387 NYS2d 737 (8d Dept 1976); Cirillo v Wyker, 
51 AD2d 758, 379 NYS2d 505 (2d Dept 1976). Actual possession is not 
necessary where the plaintiffs right to possession already has been 
determined, Kronish Lieb Weiner & Hellman LLP v Tahari, Ltd., 35 
AD3d 317, 829 NYS2d 7 (1st Dept 2006). An action for trespass must be 
supported by a possessory interest, which is not supported by an ease- 
ment, Socony-Vacuum Oil Co. v Bailey, 202 Misc 364, 109 NYS2d 799 
(Sup 1952), or an option to purchase, Niagara Falls Redevelopment, 
LLC v Cerrone, supra. Vacant land is deemed to be in the possession of 
the owner, Randall v Sanders, 87 NY 578 (1882). Ownership alone is 
insufficient to maintain a trespass action, Cornick v Forever Wild 
Development, 240 AD2d 980, 659 NYS2d 914 (3d Dept 1997), although 
an action can be maintained for injury to the reversion, see RPAPL 
§ 831; Thompson v Manhattan Ry. Co., 130 NY 360, 29 NE 264 (1891). 
Indeed, an owner out of possession may be subject to a suit for trespass 
for entry upon the land, Steinfeld v Morris, supra (lessee in actual pos- 
session may maintain an action for trespass against landlord). 


Real Property Actions and Proceedings Law (RPAPL) § 861 applies 
to any person who, without the owner’s consent, “cuts, removes, injures, 
or destroys, or causes to be cut, removed, injured, or destroyed, any 
underwood, tree or timber on the land of another” or “damages the land 
in the course thereof,” RPAPL § 861(1); see Jones v Castlerick, LLC, 
128 AD3d 1158, 8 NYS3d 727 (3d Dept 2015); Vanderwerken v 
Bellinger, 72 AD3d 1473, 900 NYS2d 170 (8d Dept 2010). The owner is 
the only person who may maintain an action under RPAPL § 861 for 
treble damages for cutting down or carrying away wood, trees or timber, 
London v Courduff, 141 AD2d 8038, 529 NYS2d 874 (2d Dept 1988); 
Lewis v Thompson, 3 App Div 329, 38 NYS 316 (2d Dept 1896). Thus, 
neither possession of the property or the right to possess the property is 
sufficient, Cornick v Forever Wild Development, 240 AD2d 980, 659 
NYS2d 914 (3d Dept 1997). The court may determine property owner- 
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ship issues as a matter of law based on documentary evidence and its 
construction of deed language, id.; see Vanderwerken v Bellinger, supra. 
The landowner is entitled to treble damages under RPAPL § 861, unless 
defendant’s conduct was “casual and involuntary” or committed by a 
defendant who proves, by clear and convincing evidence, that he or she 
had good cause to believe that he or she had a legal right to cut 
plaintiffs trees, Fernandes v Morgan, 95 AD3d 1626, 945 NYS2d 786 
(8d Dept 2012); Vanderwerken v Bellinger, supra; see Holser v Geerholt, 
193 AD3d 1302, 147 NYS3d 723 (8d Dept 2021); Miller v Moore, 68 
AD3d 1325, 890 NYS2d 712 (3d Dept 2009); Gracey v Van Camp, 299 
AD2d 837, 750 NYS2d 400 (4th Dept 2002); Hollenbeck v Genung, 198 
AD2d 677, 603 NYS2d 353 (3d Dept 1993); Cunningham v Brischke, 
167 AD2d 604, 563 NYS2d 230 (38d Dept 1990); Property Owners Ass’n 
of Harbor Acres, Inc. v Ying, 137 AD2d 509, 524 NYS2d 252 (2d Dept 
1988); Whitaker v Mc Gee, 111 AD2d 459, 488 NYS2d 514 (8d Dept 
1985). A trespass is involuntary within the meaning of RPAPL 
§ 861(2)(a) if the trespassers’ action was based on a good-faith, reason- 
able belief in their right to harvest the trees, and the trespass was the 
result of negligence rather than recklessness, Hollenbeck v Genung, 
supra; see Holser v Geerholt, supra (factual issues regarding whether 
defendant had good faith belief that he owned land where trees 
removed); Jones v Castlerick, LLC, 128 AD3d 1153, 8 NYS38d 727 (3d 
Dept 2015) (factual issues regarding liability where defendant offered 
evidence that they showed logging contractor correct boundaries and 
were not present at any logging activities); Arnott v Franzino, 302 
AD2d 415, 754 NYS2d 671 (2d Dept 2003) (question of fact as to whether 
defendant acted in good faith with probable cause to believe land 
belonged to plaintiff's neighbor who had hired defendant); Gracey v Van 
Camp, supra, and Axtell v Kurey, 222 AD2d 804, 634 NYS2d 847 (3d 
Dept 1995) (trespass not involuntary when defendant sold the trees 
without having his property surveyed after he was put on notice that he 
might not own the trees). A defendant who carries his or her burden 
under RPAPL § 861(2)(a) is absolved of the obligation to pay treble 
damages, but not the obligation to pay damages in the amount of the 
stumpage value of plaintiffs trees, Holser v Geerholt, supra; Fernandes 
v Morgan, supra. The statute applies to all persons regardless of 
whether defendant’s initial entry was permissive, Crosby v Ram Forest 
Products, Inc., 244 AD2d 1007, 665 NYS2d 212 (4th Dept 1997). 
However, proper public officials may remove trees within highway limits 
without compensating abutting owners if the removal is necessary for 
highway purposes, Johnson v Oppenheim, 191 AD3d 1219, 143 NYS3d 
418 (3d Dept 2021); Crowell v State, 18 AD2d 7, 238 NYS2d 72 (4th 
Dept 1963), aff'd, 18 NY2d 1132, 247 NYS2d 129, 196 NE2d 561 (1964). 


A license to remove items such as minerals, crops or timber from 
the property, which arises from ownership as tenants in common, oper- 
ates as a complete defense to a claim based on RPAPL § 861, O’Brien v 
Ginter, 296 AD2d 387, 744 NYS2d 511 (2d Dept 2002). Damages may 
be awarded “equal to treble the stumpage value . . . of the trees or 
timber, or $250 per tree, or both such treble value and amount per tree, 
and for any permanent and substantial damage to land or improve- 
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ments caused” by the violation of RPAPL § 861; Vanderwerken v 
Bellinger, 72 AD3d 1473, 900 NYS2d 170 (3d Dept 2010). The statute of 
limitations on an action under RPAPL § 861 is six years, CPLR 213(a); 
Ton-Da-Lay, Ltd. v Friedman, 75 AD2d 976, 428 NYS2d 372 (3d Dept 
1980), which begins to run when the damage is apparent, Mandel v 
Estate of Tiffany, 263 AD2d 827, 693 NYS2d 759 (3d Dept 1999). 


Neither weakness of plaintiffs title nor title in a third person is a 
defense, but better title in defendant may establish the defense of 
justification, see Beardslee v New Berlin Light & Power Co., 207 NY 34, 
100 NE 434 (1912); Farrer v Piecuch, 203 Misc 572, 116 NYS2d 401 
(Sup 1952). A tenant in possession may recover the entire damage for 
injury to his or her possession as well as the owner’s reversion; in such 
case the tenant in possession holds that part of the damages attribut- 
able to the reversion as trustee for the owner, who is barred from fur- 
ther action against the trespasser, Rogers v Atlantic, G. & P. Co., 213 
NY 246, 107 NE 661 (1915); Dix v Jaquay, 94 App Div 554, 88 NYS 228 
(83d Dept 1904). However, tenants in common each has the right to pos- 
sess and enjoy all or any portion of the property as if the sole owner, 
O’Brien v Ginter, 296 AD2d 387, 744 NYS2d 511 (2d Dept 2002) (as co- 
owner, former wife had right to enter into timber harvesting contracts). 


Consent obtained by misrepresentation or fraud is invalid and does 
not constitute a defense to a trespass action, Shiffman v Empire Blue 
Cross and Blue Shield, 256 AD2d 131, 681 NYS2d 511 (1st Dept 1998). 
Thus, where defendant gained entry to plaintiffs private medical office 
by having a reporter pose as a potential patient using a false identity 
and bogus insurance card, defendant’s affirmative defense of consent 
was legally insufficient, id. 


Justification must be pleaded by defendant and cannot be estab- 
lished under a general denial, Demick v Chapman, 11 Johns 132 (NY 
1814); see Brink v Central School Dist. No. 1 of Towns of Hyde Park et 
al., Dutchess County, 63 Misc2d 293, 311 NYS2d 424 (Sup 1970), affd, 
36 AD2d 796, 320 NYS2d 896 (2d Dept 1971); CPLR 3018(b). Other de- 
fenses include consent (see Comment to PJI 3:3), execution of legal pro- 
cess fair on its face (see Comment to PJI 3:4), arrest for a criminal of- 
fense (see Comment to PJI 3:5), privilege arising from the use of public 
ways and from public and private necessity, see Pari v Binghamton, 57 
AD2d 674, 393 NYS2d 815 (3d Dept 1977), privilege to abate a nuisance, 
to repair, to distrain for rent, to seize property pursuant to a facially 
valid court order, Iovinella v Sheriff of Schenectady County, 67 AD2d 
1037, 413 NYS2d 497 (3d Dept 1979), and to remove chattels by a ten- 
ant at the end of the term; see generally, Restatement, Second, Torts 
§§ 167-215; Prosser & Keeton, Torts (5th ed) Chap. 4; Harper, James & 
Gray, Law of Torts, (2d ed) 40—76, §§ 1.11-1.22. Entry by town code 
enforcement personnel to post a stop-work order was not actionable in 
trespass because the officers were authorized to enter the plaintiffs 
land after having observed a violation of the town code, Woodhull v 
Riverhead, 46 AD3d 802, 849 NYS2d 79 (2d Dept 2007). It is not a 
defense to establish that plaintiff had previously trespassed on 
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defendant’s land, Ligo v Gerould, 244 AD2d 852, 665 NYS2d 223 (4th 
Dept 1997). 


The First Amendment does not provide a defense to a trespass ac- 
tion, Shiffman v Empire Blue Cross and Blue Shield, 256 AD2d 131, 
681 NYS2d 511 (1st Dept 1998); Le Mistral, Inc. v Columbia Broadcast- 
ing System, 61 AD2d 491, 402 NYS2d 815 (1st Dept 1978) (freedom of 
the press does not insulate a television station from liability for trespass 
committed during the course of newsgathering). 


Actual damage is not an essential element of the action, see Amodeo 
v Marlborough, 307 AD2d 507, 763 NYS2d 132 (38d Dept 2003). When 
the invasion of plaintiffs rights is trifling or damages cannot be 
ascertained, nominal damages will be allowed, Guilderland v Swanson, 
29 AD2d 717, 286 NYS2d 425 (38d Dept 1968), affd, 24 NY2d 872, 301 
NYS2d 622, 249 NE2d 467 (1969); Hill v Raziano, 63 AD3d 682, 880 
NYS2d 173 (2d Dept 2009); Burger v Singh, 28 AD3d 695, 816 NYS2d 
478 (2d Dept 2006); Ligo v Gerould, 244 AD2d 852, 665 NYS2d 223 (4th 
Dept 1997); see Kronos, Inc. v AVX Corp., 81 NY2d 90, 595 NYS2d 931, 
612 NE2d 289 (1993); Julia Properties, LLC v Levy, 137 AD3d 1224, 28 
NYS3d 428 (2d Dept 2016); Ivory v International Business Machines 
Corp., 116 AD3d 121, 983 NYS2d 110 (3d Dept 2014); Shiffman v 
Empire Blue Cross and Blue Shield, 256 AD2d 131, 681 NYS2d 511 (1st 
Dept 1998); Long Island Airports Limousine Service Corp. v Northwest 
Airlines, 124 AD2d 711, 508 NYS2d 223 (2d Dept 1986). The damages 
recoverable include all of the consequences of the intrusion, including 
personal injury as well as property damage, to the extent that the harm 
arose directly from the trespass rather than from acts performed after 
the trespass, and regardless of whether the damages were foreseeable 
or whether defendant’s conduct would subject defendant to liability in 
the absence of the trespass, Vandenburgh v Truax, 4 Denio 464 (NY 
Sup 1847); Restatement, Second, Torts § 162; Prosser & Keeton, Torts 
(5th ed) 75-77, § 18; Harper, James & Gray, Law of Torts, (2d ed) 30, 
§ 1.8. There is no recovery for emotional distress caused by the observa- 
tion of damage to one’s property where plaintiff is not put in danger of 
physical injury, Dabb v NYNEX Corp., 262 AD2d 1079, 691 NYS2d 840 
(4th Dept 1999). However, damages resulting from discomfort and in- 
convenience may be recovered, Julia Properties, LLC v Levy, supra. 


The proper measure of damages for injury to real property is the 
lesser of the decline in market value and the cost of restoration, Jenkins 
v Etlinger, 55 NY2d 35, 447 NYS2d 696, 432 NE2d 589 (1982); Hartshorn 
v Chaddock, 1385 NY 116, 31 NE 997 (1892); McDermott v Albany, 309 
AD2d 1004, 765 NYS2d 903 (8d Dept 2003); Property Owners Ass’n of 
Harbor Acres, Inc. v Ying, 137 AD2d 509, 524 NYS2d 252 (2d Dept 
1988); see Comment to PJI 2:311. Otherwise expressed, the measure of 
damages is generally the diminution in value, Slavin v State, 152 NY 
45, 46 NE 321 (1897), but if the cost of restoring the property to its for- 
mer condition is less than the diminution in value, the measure of dam- 
ages is the cost of restoration, Hartshorn v Chaddock, supra. The burden 
is on the defendant to prove that a lesser amount than that claimed by 
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plaintiff provides sufficient compensation for the loss, Jenkins v 
Etlinger, supra; Property Owners Ass’n of Harbor Acres, Inc. v Ying, 
supra; see McDermott v Albany, supra. 


The measure of damages for wrongful use of real property is 
ordinarily the value of the use and occupation to the owner or the dam- 
age to the freehold, but when there is neither demand for use nor dam- 
age, as where the trespass consisted of attaching telephone wires to the 
roof of plaintiffs building, the measure may be the value of the use to 
trespasser, Bunke v New York Telephone Co., 110 App Div 241, 97 NYS 
66 (1st Dept 1905), affd, 188 NY 600, 81 NE 1161 (1907); De Camp v 
Bullard, 159 NY 450, 54 NE 26 (1899); Chock Full O’Nuts Corp. v NRP 
LLC I, 47 AD8d 189, 847 NYS2d 518 (1st Dept 2007); Sakele Brothers, 
LLC v Safdie, 302 AD2d 20, 752 NYS2d 626 (1st Dept 2002); Cassata v 
New York New England Exchange, 250 AD2d 491, 673 NYS2d 124 (1st 
Dept 1998). Where plaintiffs unsuccessfully asserted an adverse posses- 
sion claim and defendant successfully counterclaimed for trespass, 
defendant was entitled to the rental value or net profits derived by the 
plaintiffs from their use of the defendant’s property, Litwin v 
Huntington, 248 AD2d 361, 669 NYS2d 634 (2d Dept 1998); see Morales 
v Riley, 28 AD3d 623, 813 NYS2d 518 (2d Dept 2006) (rental value of 
area actually occupied). 


In a cattle trespass case, notwithstanding the usual rule regarding 
hability of joint tortfeasors, defendant is only responsible for such part 
of the damage as the number of cattle owned by the defendant bears to 


the total number of cattle trespassing on plaintiffs land, Wood v Snider, 
187 NY 28, 79 NE 858 (1907). 


In a trespass action, interest is allowable from the date of trespass 
on that part of the award that covers the damage to the property, Mairs 
v Manhattan Real Estate Asso., 89 NY 498 (1882); CPLR 5001 and PJI 
2:313; see Property Owners Ass’n of Harbor Acres, Inc. v Ying, 137 
AD2d 509, 524 NYS2d 252 (2d Dept 1988). 


Punitive damages are also allowable in an appropriate case, I. H. P. 
Corp. v 210 Central Park South Corp., 12 NY2d 329, 239 NYS2d 547, 
189 NE2d 812 (1963); Western New York Land Conservancy, Inc. v 
Cullen, 66 AD3d 1461, 886 NYS2d 303 (4th Dept 2009); Chlystun v 
Kent, 185 AD2d 525, 586 NYS2d 410 (8d Dept 1992); Le Mistral, Inc. v 
Columbia Broadcasting System, 61 AD2d 491, 402 NYS2d 815 (1st Dept 
1978); Fisher v Queens Park Realty Corp., 41 AD2d 547, 339 NYS2d 
642 (2d Dept 1973); see Nickerson v Winkle, 161 AD2d 11238, 556 NYS2d 
414 (4th Dept 1990) (error to exclude defendant’s evidence of motive 
and of circumstances surrounding trespass). Plaintiff has the burden of 
proving that the trespasser acted with actual malice involving an 
intentional wrongdoing, or that such conduct amounted to a wanton, 
willful or reckless disregard of plaintiffs rights, Doin v Champlain 
Bluffs Development Corp., 68 AD3d 1605, 894 NYS2d 169 (3d Dept 
2009); Warm v State, 308 AD2d 534, 764 NYS2d 483 (2d Dept 2003); 
Golonka v Plaza at Latham LLC, 270 AD2d 667, 704 NYS2d 703 (3d 
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Dept 2000); Ligo v Gerould, 244 AD2d 852, 665 NYS2d 223 (4th Dept 
1997); see Gellman v Seawane Golf & Country Club, Inc., 24 AD3d 415, 
805 NYS2d 411 (2d Dept 2005); Shiffman v Empire Blue Cross and 
Blue Shield, 256 AD2d 131, 681 NYS2d 511 (1st Dept 1998); Chlystun v 
Kent, supra. For a charge on punitive damages, see PJI 2:278. 


Trespass claims are not preempted by the Federal Insecticide, 
Fungicide, and Rodenticide Act, 7 USC §§ 136 et seq., which preempts 
only those state tort actions seeking damages based on the adequacy of 
pesticide warning labels, State v Fermenta ASC Corp., 238 AD2d 400, 
656 NYS2d 342 (2d Dept 1997). 


Trespass claims are governed by a three year statute of limitations, 
CPLR 214(4); see Alamio v Rockland, 302 AD2d 842, 755 NYS2d 754 
(3d Dept 2003) (action accrues when damage is apparent). The discovery 
statute of limitations, CPLR 214-c(2) encompasses continuous trespass 
cases, Jensen v General Elec. Co., 82 NY2d 77, 603 NYS2d 420, 623 
NE2d 547 (1993); Scheg v Agway, Inc., 229 AD2d 963, 645 NYS2d 687 
(4th Dept 1996); see Bloomingdales, Inc. v New York City Transit 
Authority, 13 NY3d 61, 886 NYS2d 663, 915 NE2d 608 (2009). In cases 
involving damages to property caused by the latent effects of exposure 
to any substance or combination of substances, the CPLR thus displaces 
the common law rule that a continuous trespass gives rise to successive 
causes of action that are barred only by the expiration of such time as 
would create an easement by prescription or change title by operation of 
law, 509 Sixth Ave. Corp. v New York City Transit Authority, 15 NY2d 
48, 255 NYS2d 89, 203 NE2d 486 (1964); Sova v Glasier, 192 AD2d 
1069, 596 NYS2d 228 (4th Dept 1993). The discovery rule of CPLR 214- 
c(2) applies only to actions for damages and does not affect claims for 
equitable relief, Jensen v General Elec. Co., supra. While under the 
common law rule, the damages recoverable in continuous trespass cases 
were limited to those sustained during the three years immediately pre- 
ceding commencement of the action, Sova v Glasier, supra, under the 
discovery statute of limitations, all injuries are recoverable regardless 
of the lapse of time between the exposure and the discovery, Jensen v 
General Electric, supra. 
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g. TRESPASS TO CHATTELS 


PJI 3:9. Intentional Torts—Interference with Person or 
Property—Trespass to Chattels 


A person who, without justification or consent, 
intentionally physically interferes with the use 
and enjoyment of personal property in the posses- 
sion of another commits a trespass and is liable for 
any damage caused by that conduct. 


Comment 


Based on Level 3 Communications, LLC v Petrillo Contracting, 
Inc., 73 AD3d 865, 902 NYS2d 113 (2d Dept 2010); Buckeye Pipeline 
Co., Inc. v Congel-Hazard, Inc., 41 AD2d 590, 340 NYS2d 263 (4th Dept 
1973); Hammond v Sullivan, 112 App Div 788, 99 NYS 472 (38d Dept 
1906); Socony-Vacuum Oil Co. v Bailey, 202 Misc 364, 109 NYS2d 799 
(Sup 1952); see generally Prosser & Keeton, Torts (5th Ed) 85, § 14; 1 
Harper, James & Gray, The Law of Torts (2d Ed) 129-152, 247-264, 
§§ 2.1-2.6, 2.39-2.45; Restatement, Second, Torts §§ 216—222, 244, 252— 
278. 


Trespass to chattels is rarely used today, since most interferences 
with possession of chattels either are negligent or constitute conversion, 
see Prosser & Keeton, Torts (5th Ed) 85, § 14. The distinction between 
trespass to chattels and conversion is that the former requires an 
interference with a person’s property whereas the latter requires a 
denial or violation of the plaintiffs dominion, rights or possession of the 
property, Sporn v MCA Records, Inc., 58 NY2d 482, 462 NYS2d 413, 
448 NE2d 1324 (1983). Trespass has been used against: a sheriff who 
levied on goods and took security for them, but left the goods in the 
debtor’s possession, Wintringham v Lafoy, 7 Cow 735 (NY Sup 1827); 
an attorney who, without judicial approval, caused a void execution and 
levy to issue, even though he acted in good faith and as an attorney, 
and although there was in fact no seizure or damage of a physical 
nature, Bornstein v Silverman, 9 AD2d 363, 193 NYS2d 814 (1st Dept 
1959); a defendant who moved plaintiffs refreshment stand some 600 
feet away from his employer’s religious shrine, Hammond v Sullivan, 
112 App Div 788, 99 NYS 472 (3d Dept 1906); and a party who obtained 
a warrant of attachment that was procedurally defective ab initio, Siegel 
v Northern Boulevard & 80th St. Corp., 31 AD2d 182, 295 NYS2d 804 
(1st Dept 1968). © 


The elements of trespass to chattels are (1) intent, (2) physical 
interference with (3) possession, resulting in (4) harm, Jackie’s 
Enterprises, Inc. v Belleville, 165 AD3d 1567, 87 NYS3d 124 (8d Dept 
2018) (citing PJI). As to intent, the defendant must act for the purpose 
of interfering with the chattel, or with knowledge that such interference 
is substantially certain to result, Level 3 Communications, LLC v 
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Petrillo Contracting, Inc., 73 AD3d 865, 902 NYS2d 113 (2d Dept 2010); 
Buckeye Pipeline Co., Inc. v Congel-Hazard, Inc., 41 AD2d 590, 340 
NYS2d 263 (4th Dept 1973). Intent merely to do the act is not sufficient, 
Socony-Vacuum Oil Co. v Bailey, 202 Misc 364, 109 NYS2d 799 (Sup 
1952); Restatement, Second, Torts §§ 8-A; 217, Comment c; 222, Com- 
ment c. Thus, in Socony-Vacuum Oil Co. v Bailey, supra, a defendant 
who intended to run a bulldozer through a particular plot of land, but 
who did not know that plaintiffs pipeline was buried there, was held 
not liable. But in Buckeye Pipeline Co., Inc. v Congel-Hazard, Inc., 41 
AD2d 590, 340 NYS2d 263 (4th Dept 1973), there was a trespass 
because the excavation activity that severed the plaintiffs pipeline went 
forward with full knowledge by the defendant of the presence of the line 
and without a delay to permit plaintiff to stake out the location of the 
line. 


Intent does not require a wrongful motive, and one who acts under 
the mistaken belief, however reasonable, that he or she has a right to 
act is liable unless the mistake was induced by plaintiff, or unless the 
reasonable belief brings the actor within one of the recognized privi- 
leges discussed below, Restatement, Second, Torts § 244; Prosser & 
Keeton, Torts (5th Ed) 86-87, § 14; 1 Harper, James & Gray, Law of 
Torts (2d Ed) 149 § 2.5. For a charge as to intent, see PJI 3:1. 


Interference includes dispossession, but any lesser unlawful 
interference is sufficient, Phillips v Hall, 8 Wend 610 (NY Sup 1832), 
provided there is actual physical contact between the chattel and the 
actor or some object propelled by the actor, Restatement, Second, Torts 
§ 217, Comment e. 


Harm, according to Restatement, Second, Torts §§ 218(d), 219(c) 
and 220, is a requisite to liability, although the common law view, by 
analogy to trespass to land, was to the contrary. Prosser & Keeton, 
Torts (5th Ed) 87 fn 21, § 14 and 1 Harper, James & Gray, Law of Torts 
(2d Ed) 150, § 2.6, support the Restatement view and in dicta, the Court 
of Appeals has stated that actual harm must be established, Kronos, 
Inc. v AVX Corp., 81 NY2d 90, 595 NYS2d 931, 612 NE2d 289 (1993) 
see “J. Doe No. 1” v CBS Broadcasting Inc., 24 AD3d 215, 806 NYS2d 
38 (1st Dept 2005). Whether the harm is direct or consequential is im- 
material, so long as it is caused by the defendant’s act, Prosser & 
Keeton, Torts (5th Ed) 86 § 14. Liability for trespass to chattels will be 
imposed only if the interference results in harm to the physical condi- 
tion, quality or value of the chattel or if the owner is deprived of the use 
of the chattel for a substantial time, Jackie’s Enterprises, Inc. v Belle- 
ville, 165 AD3d 1567, 87 NYS3d 124 (3d Dept 2018). 


Injury to possession is the gist of trespass, whether to realty or to 
chattels, Oatka Cemetery Ass’n v Cazeau, 242 App Div 415, 275 NYS 
355 (4th Dept 1934); Farrer v Piecuch, 203 Misc 572, 116 NYS2d 401 
(Sup 1952), and the action may be maintained by: a person who has 
actual or constructive possession, Oatka Cemetery Ass’n v Cazeau, 
supra, although merely a finder, Hoyt v Gelston & Schenck, 13 Johns 
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141 (NY Sup 1816), affd, 13 Johns 561 (NY BTA 1816), affd, 16 US 246 
(1818); a tenant in common, see Hyde v Stone, 7 Wend 354 (NY Sup 
1831) (action by one tenant in common against another); a life tenant, 
see Rogers v Atlantic, G. & P. Co., 213 NY 246, 107 NE 661 (1915); a 
bailee, Sumner v Brenner, 53 NYS2d 250 (AppT 1945), nor; a 
conditional vendee, see Carter v Black & White Cab Co., 102 Misc 680, 
169 NYS 441 (AppT 1918); a chattel mortgagor, see Stewart Motor 
Trucks v New York City, 158 Misc 738, 287 NYS 881 (Mun Ct 1936). As 
against all but the true owner or one connecting him or herself with the 
true owner, the possessor is treated as though the possessor were the 
owner and entitled to the entire property interest in the chattel, Wheeler 
v Lawson, 103 NY 40, 8 NE 360 (1886) Restatement, Second, Torts 
§ 218, Comment g; see Broadway Cent. Property Inc. v 682 Tenant 
Corp., 298 AD2d 253, 749 NYS2d 225 (1st Dept 2002) (dismissal of 
cause of action for trespass warranted where defendant was true owner 
of interest with which plaintiff claimed defendant interfered). Moreover, 
a bailor, chattel mortgagee, conditional vendor, or other holder of a re- 
versionary interest, if he or she is entitled to immediate possession, 
may likewise sue for the entire damage, see Davis v Bliss, 187 NY 77, 
79 NE 851 (1907) (conditional vendor); Baird v Daly, 57 NY 236 (1874); 
Royal Stein, Inc. v B.C.U. Holding Corp., 283 App Div 700, 127 NYS2d 
886 (1st Dept 1954); Stewart Motor Trucks v New York City, supra 
(chattel mortgagee); Restatement, Second Torts § 219, Comment f. When 
a defendant intrudes or exercises control over property to the extent 
that a plaintiff is entirely denied of possession of a chattel, the claim 
becomes one of conversion, Jackie’s Enterprises, Inc. v Belleville, 165 
AD3d 1567, 87 NYS3d 124 (3d Dept 2018). 


Recovery, settlement or release by either the possessor or the holder 
of the reversionary interest will bar subsequent action by the other, 
and, to the extent that the recovery exceeds plaintiffs interest in the 
chattel, is held by plaintiff as trustee for the other, see Marsden v 
Cornell, 62 NY 215 (1875); Berger v 34th St. Garage, 274 App Div 414, 
84 NYS2d 348 (1st Dept 1948). On the other hand, a reversioner who is 
entitled to possession only at some future time may recover only for the 
damage to the reversionary interest, see Davis v Bliss, 187 NY 77, 79 
NE 851 (1907); Royal Stein, Inc. v B.C.U. Holding Corp., 283 App Div 
700, 127 NYS2d 886 (1st Dept 1954); Restatement, Second, Torts § 220. 
Such damage in the case of a conditional vendor is the amount remain- 
ing unpaid under the conditional sales contract, Davis v Bliss, supra. 


Justification must be pleaded by defendant and cannot be estab- 
lished under a general denial, CPLR 3019(b); Demick v Chapman, 11 
Johns 132 (NY 1814). If no affirmative defense has been pleaded, the 
phrase “without justification or consent” should be deleted from the 
charge. Consent and defense of person or property, which are discussed 
in the Comment to PJI 3:3, and execution of legal process fair on its 
face, which is discussed in the Comment to PJI 3:4, are recognized 
justifications in an action for trespass to chattels, as are public or 
private necessity, the right of one entitled to immediate possession to 
take possession, and others. As to defenses, see generally Restatement, 
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Second, Torts §§ 252-278; Prosser & Keeton, Torts (5th Ed), Chap 4; 1 
Harper, James & Gray, Law of Torts (2d Ed) 247-264, §§ 2.39-2.45. 


Damages recoverable are those proximately resulting from the 
trespass. In an action based upon warrants of attachment later vacated 
for irregularity, recovery is not limited (except as to the surety) to the 
amount of the undertaking, and counsel fees incurred in defending 
against the wrongful attachment are recoverable, CPLR 6212; Siegel v 
Northern Boulevard & 80th St. Corp., 31 AD2d 182, 295 NYS2d 804 
(1st Dept 1968). If a chattel having market value is destroyed, the mea- 
sure of damages is its market value; if it is merely damaged, recovery is 
allowed for the difference between its market value before and after the 
interference, see Gass v Agate Ice Cream, 264 NY 141, 190 NE 323 
(1934). For such a case, PJI 2:311 may be adapted. If the chattel has no 
market value, or if the market value is substantially less than its actual 
value to the owner, as with wearing apparel or household goods, 
recovery will be based on the actual value to the owner, considering 
utility and similar factors, but excluding sentimental value, see Lake v 
Dye, 282 NY 209, 133 NE 448 (1921). Cost of replacement with goods in 
similar condition as well as the original cost less depreciation are also 
factors to be considered, Jones v Morgan, 90 NY 4 (1882). For such a 
case, PJI 2:312 may be adapted. Moreover, in an appropriate case, puni- 
tive damages may be awarded in an action for trespass to chattels, 
Hammond v Sullivan, 112 App Div 788, 99 NYS 472 (3d Dept 1906); see 
1 Harper, James & Gray, Law of Torts (2d Ed) 151, § 2.6. For a charge 
on punitive damages, see PJI 2:278. | 


Trespass to chattel has been applied to claims where the personal 
property with which the defendant has interfered is electronically stored 
information, Hecht v Components Intern., Inc., 22 Misc3d 360, 867 
NYS2d 889 (Sup 2008); Davidoff v Davidoff, 12 Misc3d 1162(A), 819 
NYS2d 209 (Sup 2006) (citing PJI). For example, sending large volumes 
of unsolicited emails may constitute interference if doing so causes 
depleted hard disk space and drained processing power, School of Visual 
Arts v Kuprewicz, 3 Misc3d 278, 771 NYS2d 804 (Sup 2008) (citing 
PJI); Davidoff v Davidoff, 12 Misc3d 1162(A), 819 NYS2d 209 (Sup 
2006) (citing PJI). Interference with information stored on a computer 
may give rise to trespass to chattel if plaintiff is dispossessed of the in- 
formation or the information is impaired as to its condition, quality or 
value, Hecht v Components Intern., Inc., 22 Misc3d 360, 867 NYS2d 
889 (Sup 2008). The unauthorized deletion of emails, which essentially 
destroys computer information, may constitute dispossession of the in- 
formation, id. Copying names and addresses from a customer database, 
which data was then used to solicit business, may also constitute 
interference, AGT Crunch Acquisition LLC v Bally Total Fitness Corp., 
2008 WL 293055 (NY Sup 2008). 


A three year statute of limitations governs actions for trespass to 
chattel, Jemison v Crichlow, 1389 AD2d 332, 531 NYS2d 919 (2d Dept 
1988), affd, 74 NY2d 726, 544 NYS2d 813, 543 NE2d 78 (1989); Ruddy 
v Citibank, N.A., 224 AD2d 509, 637 NYS2d 793 (2d Dept 1996). The 
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cause of action accrues when the trespass occurs, or when the wrong 
was completed, Sporn v MCA Records, Inc., 58 NY2d 482, 462 NYS2d 
413, 448 NE2d 1324 (1983); 509 Sixth Ave. Corp. v New York City 
Transit Authority, 15 NY2d 48, 255 NYS2d 89, 203 NE2d 486 (1964). If 
a trespass is of a continuing character, then each time there is an 
interference with property, a successive cause of action accrues, and 
that successive cause of action would not be barred by the statute of 
limitations applied to the initial interference, id. 
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h. CONVERSION 
(1) WrRoNGFUL TAKING 


PJI 3:10. Intentional Torts—Interference with Person or 
Property—Conversion—Wrongful Taking 


A person who, without authority, intentionally 
exercises control over the property of another 
person and thereby interferes with the other 
person’s right of possession has committed a 
conversion and is liable for the value of the 
property. | 


The parties agree that (/state undisputed facts, 
such as:] the plaintiff, AB, purchased a car under a 
conditional contract from the XY Co. The contract 
provided that upon default in payment, the XY Co. 
had the right to repossess the car. Defendant, CD, 
thereafter, acting at the direction of the XY Co., 
entered the car while it was parked in the street 
and drove it away). The defendant, CD, claims that 
([state defense, such as:] plaintiff, AB, was in default 
in (his, her) payments and the XY Co. instructed 
defendant, CD, to repossess the car). Plaintiff, AB, 
denies that (he, she) was in default. 


The burden of proof is on defendant, CD, to 
show that (plaintiff, AB, was in default in (his, her) 
payments at the time the car was taken and that 
defendant, CD, was acting at the direction of the 
XY Co. in taking the car). If you find that (plaintiff, 
AB, was in default under (his, her) contract with 
the XY Co.) and that defendant, CD, (acted at the 
direction of the XY Co. in taking the car), then 
there was no conversion and you will find for 
defendant, CD. If you find that (plaintiff, AB, was 
not in default under (his, her) contract with the 
XY Co.) or that (defendant, CD, did not act at the 
direction of the XY Co. in taking the car) then 
there was a conversion and you will find for 
plaintiff, AB. 


Comment 


The illustrative fact situation used in the pattern charge is sug- 
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gested by Kaufman v Simons Motor Sales Co., 261 NY 146, 184 NE 739 
(1933); and see Restatement, Second, Torts §§ 253, 272. The first 
paragraph of the charge is based on Sporn v MCA Records, Inc., 58 
NY2d 482, 462 NYS2d 413, 448 NE2d 1324 (1983); Pierpoint v Hoyt, 
260 NY 26, 182 NE 235 (1932); Meyer v Price, 250 NY 370, 165 NE 814 
(1929); Employers’ Fire Ins. Co. v Cotten, 245 NY 102, 156 NE 629 
(1927); Laverty v Snethen, 68 NY 522, 53 How Pr 152 (1877); Citibank, 
N.A. v Wilson, 101 AD2d 742, 475 NYS2d 60 (1st Dept 1984), and, gen- 
erally, see Prosser & Keeton, Torts (Sth Ed) § 15; Harper, James & 
Gray, The Law of Torts, (3d ed) §§ 2.7—-2.45; Restatement, Second, Torts 
§§ 222A-244, 252-278; 23 NYJur2d, Conversion §§ 1 et seq. The pat- 
tern charge is concerned with conversion by wrongful taking; as to 
conversion by wrongful detention, use or disposal where possession by 
defendant is lawfully obtained, see PJI 3:11. The fact issues presented 
in the pattern charge are (1) the privilege of repossession, and (2) 
defendant’s authority to act. The charge assumes that no issue exists 
concerning the meaning of the underlying contract (compare Bentley v 
Textile Banking Co., 26 AD2d 112, 271 NYS2d 417 (1st Dept 1966)), 
defendant’s intent, or the taking. When any of those issues is in dispute, 
the charge must be modified accordingly. 


A conversion takes place when someone, intentionally and without 
authority, assumes or exercises control over personal property belong- 
ing to someone else, interfering with that person’s right of possession, 
Colavito v New York Organ Donor Network, Inc., 8 NY3d 43, 827 NYS2d 
96, 860 NE2d 713 (2006); Cretaro v Huntington, 203 AD3d 1696, 166 
NYS3d 80 (4th Dept 2022); Halvatzis v Perrone, 199 AD3d 785, 156 
NYS3d 428 (2d Dept 2021); Reif v Nagy, 175 AD3d 107, 106 NYS3d 5 
(lst Dept 2019). While a conversion action seeks damages for the 
defendant’s wrongful possession of property, a replevin action’s 
principal, although not exclusive, remedy is the return of the property, 
see Sinnott v Feiock, 165 NY 444, 59 NE 265 (1901). In a replevin ac- 
tion, “plaintiff need only establish a superior possessory right in the 
chattel to that of the defendant,” Pivar v Graduate School of Figurative 
Art of the New York Academy of Art, 290 AD2d 212, 735 NYS2d 522 
(1st Dept 2002); see Reif v Nagy, supra, and that demand for the return 
of the property has been made by the plaintiff and refused by the 
defendant, see Matter of Peters, 34 AD3d 29, 821 NYS2d 61 (1st Dept 
2006). While the two causes of action share essentially the same 
principal substantive elements, different damages are available. For 
example, when the value rather than the return of the chattel is 
awarded in a replevin action, value is determined at the time of the 
trial rather than as of the time of the taking, as is generally the case in 
conversion, compare CPLR 7108 (b) with Fantis Foods, Inc. v Standard 
Importing Co., Inc., 49 NY2d 317, 425 NYS2d 783, 402 NE2d 122 (1980); 
see infra-this Comment. Replevin and conversion are both remedies at 
law, and thus there is a right to a jury trial for both causes of action, 
James Benjamin, Inc. v Trump CPS, LLC, 289 AD2d 113, 734 NYS2d 
167 (1st Dept 2001) (replevin); Azoulay v Cassin, 103 AD2d 836, 478 
NYS2d 366 (2d Dept 1984) (conversion). 


The key elements of conversion are (1) plaintiff's possessory right or 
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interest in the property and (2) defendant’s dominion over the property 
or interference with it in derogation of plaintiffs rights, Colavito v New 
York Organ Donor Network, Inc., 8 NY3d 43, 827 NYS2d 96, 860 NE2d 
713 (2006); Halvatzis v Perrone, 199 AD3d 785, 156 NYS3d 428 (2d 
Dept 2021); Core Development Group LLC v Spaho, 199 AD3d 447, 157 
NYS3d 416 (1st Dept 2021); Morrow v MetLife Investors Insurance 
Company, 177 AD3d 1288, 113 NYS3d 421 (4th Dept 2019); Reif v Nagy, 
175 AD3d 107, 106 NYS3d 5 (1st Dept 2019); Petrone v Davidoff 
Hutcher & Citron, LLP, 150 AD3d 776, 54 NYS3d 25 (2d Dept 2017); 
see Employers’ Fire Ins. Co. v Cotten, 245 NY 102, 156 NE 629 (1927); 
Cretaro v Huntington, 203 AD3d 1696, 166 NYS3d 80 (4th Dept 2022); 
Alpha/Omega Concrete Corp. v Ovation Risk Planners, Inc., 197 AD3d 
1274, 154 NYS38d 113 (2d Dept 2021); see also Meese v Miller, 79 AD2d 
237, 486 NYS2d 496 (4th Dept 1981) (citing PJI). New York law recog- 
nizes a cause of action for aiding and abetting a conversion upon a 
showing that a conversion occurred and defendant aided and assisted 
with culpable knowledge that the property did not belong to the 
converter, Torrance Const., Inc. v Jaques, 127 AD3d 1261, 8 NYS3d 441 
(3d Dept 2015); Dickinson v Igoni, 76 AD3d 943, 908 NYS2d 85 (2d 
Dept 2010); Weisman, Celler, Spett & Modlin v Chadbourne & Parke, 
271 AD2d 329, 706 NYS2d 414 (1st Dept 2000); see SH575 Holdings 
LLC v Reliable Abstract Co., L.L.C., 195 AD3d 429, 149 NYS3d 62 (1st 
Dept 2021) (to allege aiding and abetting of conversion, plaintiff must 
plead defendant’s knowledge of converter’s wrongdoing or substantial 
assistance in converter’s wrongdoing); Epiphany Community Nursery 
School v Levey, 171 AD3d 1, 94 NYS3d 1 (1st Dept 2019) (distinguish- 
ing conversion from fraud for statute of limitations purposes); Lenczycki 
v Shearson Lehman Hutton, Inc., 238 AD2d 248, 656 NYS2d 609 (1st 
Dept 1997) (aider and abettor must know of defendant’s intention to 
convert). 


In order to state a cause of action, plaintiff must establish legal 
ownership of a specific identifiable piece of property and the defendant’s 
exercise over or interference with the property in defiance of plaintiffs 
rights, Hamlet at Willow Creek Development Co., LLC v Northeast 
Land Development Corp., 64 AD3d 85, 878 NYS2d 97 (2d Dept 2009); 
Ahles v Aztec Enterprises, Inc., 120 AD2d 903, 502 NYS2d 821 (3d Dept 
1986); see Morrow v MetLife Investors Insurance Company, 177 AD3d 
1288, 113 NYS3d 421 (4th Dept 2019) (plaintiff failed to state cause of 
action for conversion inasmuch as conduct alleged to have been commit- 
ted by defendant did not show defendant exercised control over property 
belonging to plaintiff); Petty v Barnes, 70 AD3d 661, 894 NYS2d 85 (2d 
Dept 2010) (beneficiary under Totten Trust accounts, which may be 
terminated during depositor’s lifetime, did not have a vested legal right); 
Di Siena v Di Siena, 266 AD2d 673, 698 NYS2d 93 (3d Dept 1999). 
Conversion has been defined as any unauthorized assumption and 
exercise of the right of ownership over goods belonging to another to the 
exclusion of the owner’s rights, Thyroff v Nationwide Mut. Ins. Co., 8 
NY3d 283, 832 NYS2d 873, 864 NE2d 1272 (2007); Colavito v New York 
Organ Donor Network, Inc., 8 NY3d 43, 827 NYS2d 96, 860 NE2d 713 
(2006); State v Seventh Regiment Fund, Inc., 98 NY2d 249, 746 NYS2d 
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637, 774 NE2d 702 (2002); Halvatzis v Perrone, 199 AD3d 785, 156 
NYS3d 428 (2d Dept 2021); Daub v Future Tech Enterprise, Inc., 65 
AD3d 1004, 885 NYS2d 115 (2d Dept 2009); Hamlet at Willow Creek 
Development Co., LLC v Northeast Land Development Corp., supra; NY 
Medscan, LLC v JC-Duggan Inc., 40 AD3d 536, 837 NYS2d 80 (1st Dept 
2007); Hart v Albany, 272 AD2d 668, 706 NYS2d 535 (3d Dept 2000); 
Galtieri v Kramer, 232 AD2d 369, 648 NYS2d 144 (2d Dept 1996); see 
Hoffman v Unterberg, 9 AD3d 386, 780 NYS2d 617 (2d Dept 2004) 
(abrogated on other grounds by, Tzolis v Wolff, 10 NY3d 100, 855 NYS2d 
6, 884 NE2d 1005 (2008)); Peters Griffin Woodward, Inc. v WCSC, Inc., 
88 AD2d 883, 452 NYS2d 599 (1st Dept 1982). Plaintiff need only allege 
and prove that defendant interfered with plaintiffs right to possess the 
subject property; plaintiff need not allege or prove that defendant took 
ownership of the property or benefitted from it, Hillcrest Homes, LLC v 
Albion Mobile Homes, Inc., 117 AD3d 1434, 984 NYS2d 755 (4th Dept 
2014). Where one is rightfully in possession of property, one’ s continued 
custody of the property and refusal to deliver it on demand of the owner 
until the owner proves his or her right to the property does not consti- 
tute a conversion, Trans-World Trading, Ltd. v North Shore University 
Hosp. at Plainview, 64 AD3d 698, 882 NYS2d 685 (2d Dept 2009); see 
Salatino v Salatino, 64 AD3d 923, 881 NYS2d 721 (3d Dept 2009). 
However, even where possession of property is originally lawful, a 
conversion occurs when the defendant refuses to return the property af- 
ter a demand from a party entitled to possession of the property, see 
Core Development Group LLC v Spaho, 199 AD3d 447, 157 NYS3d 416 
(1st Dept 2021). Similarly, a person who sold his interests in a business 
to another cannot establish that the vendee’s possession interferes with 
the seller’s property rights, Pappas v Tzolis, 20 NY3d 228, 958 NYS2d 
656, 982 NE2d 576 (2012); see Reif v Nagy, 175 AD3d 107, 106 NYS3d 
5 (1st Dept 2019) (where party’s interests in property have been sold, 
there can be no interference with their property rights and conversion 
claim may not be maintained); Ciccone v Gotta Have It! Collectibles, 
Inc., 173 AD3d 415, 102 NYS3d 568 (1st Dept 2019) (plaintiff had no 
cause of action for conversion against auction house when plaintiff no 
longer owned property). 


An abandonment of property is the relinquishing of all title, posses- 
sion or claim to the property, an intentional throwing away of it, Foulke 
v New York Consol. R. Co., 228 NY 269, 127 NE 237 (1920); Cretaro v 
Huntington, 203 AD3d 1696, 166 NYS3d 80 (4th Dept 2022). No cause 
of action for conversion exists if the property is abandoned; plaintiffs 
possessory interest is forfeited by the abandonment and defendant’s ac- 
tions are authorized, Cretaro v Huntington, supra. Likewise, a 
defendant’s statutory or other lien on the property demonstrating a 
superior possessory right may defeat a claim for conversion, see Cretaro 
v Huntington, supra; Miller v Marchuska, 31 AD3d 949, 819 NYS2d 
591 (3d Dept 2006). Storage companies, trucking companies and those 
towing motor vehicles are granted statutory liens provided they comply 
with the statutory requirements, see Lien Law §§ 182 (storage facili- 
ties), 184 (bailees of motor vehicles), 187 (truckers); UCC 7-210 
(warehouse operators); Miller v Marchuska, supra. 
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A conversion claims arises only when tangible personal property or 
specific money is involved, see Alpha/Omega Concrete Corp. v Ovation 
Risk Planners, Inc., 197 AD38d 1274, 154 NYS3d 113 (2d Dept 2021). Al- 
though historically an action for conversion did not lie when it involved 
only intangible property, intangible property in the form of electronic 
records that were stored on a computer and indistinguishable from 
printed documents can be the subject matter of a conversion action, 
Thyroff v Nationwide Mut. Ins. Co., 8 NY3d 283, 832 NYS2d 873, 864 
NE2d 1272 (2007); Volodarsky v Moonlight Ambulette Service, Inc., 122 
AD3d 619, 996 NYS2d 121 (2d Dept 2014). 


A conversion claim may not be maintained where damages are 
merely sought for a breach of contract, Daub v Future Tech Enterprise, 
Inc., 65 AD3d 1004, 885 NYS2d 115 (2d Dept 2009); Selinger Enterprises, 
Inc. v Cassuto, 50 AD3d 766, 860 NYS2d 533 (2d Dept 2008); Whitman 
Realty Group, Inc. v Galano, 41 AD3d 590, 838 NYS2d 585 (2d Dept 
2007); Sutton Park Development Corp. Trading Co. Inc. v Guerin & 
Guerin Agency Inc., 297 AD2d 4380, 745 NYS2d 622 (3d Dept 2002); 
Interstate Adjusters, Inc. v First Fidelity Bank, N.A., 251 AD2d 232, 
675 NYS2d 42 (1st Dept 1998); Peters Griffin Woodward, Inc. v WCSC, 
Inc., 88 AD2d 883, 452 NYS2d 599 (1st Dept 1982). Thus, a conversion 
action does not lie where a mortgagee deducted late fees from its 
monthly mortgage payments in a manner not authorized by the 
mortgage agreement, Wolf v National Council of Young Israel, 264 
AD2d 416, 694 NYS2d 424 (2d Dept 1999). However, the same conduct. 
that constitutes a breach of contract may also constitute the breach of a 
duty arising out of the contractual relationship that is independent of 
the contract itself and may give rise to a separate claim for conversion 
distinct from or in addition to the breach of contract, Hamlet at Willow 
Creek Development Co., LLC v Northeast Land Development Corp., 64 
AD3d 85, 878 NYS2d 97 (2d Dept 2009). 


Real property cannot be converted, C & B Enterprises USA, LLC v 
Koegel, 186 AD3d 957, 26 NYS3d 185 (2d Dept 2016); Dickinson v Igoni, 
76 AD38d 943, 908 NYS2d 85 (2d Dept 2010); Roemer and Featherston- 
haugh P.C. v Featherstonhaugh, 267 AD2d 697, 699 NYS2d 603 (3d 
Dept 1999); Garelick v Carmel, 141 AD2d 501, 529 NYS2d 126 (2d Dept 
1988); see Prudential-Bache Securities, Inc. v Citibank, N.A., 73 NY2d 
263, 5389 NYS2d 699, 536 NE2d 1118 (1989); Volodarsky v Moonlight 
Ambulette Service, Inc., 122 AD3d 619, 996 NYS2d 121 (2d Dept 2014); 
Calisch Associates, Inc. v Manufacturers Hanover Trust Co., 151 AD2d 
446, 542 NYS2d 644 (1st Dept 1989); see also Torrance Const., Inc. v 
Jaques, 127 AD3d 1261, 8 NYS3d 441 (8d Dept 2015) (New York does 
not recognize cause of action for “title, use and exclusive possession” of 
another’s residence based on defendant’s improper use of plaintiffs 
funds to improve his own home); however, soil or sand that is severed 
from realty becomes personal property and may be subject to an action 
for conversion, Hamlet Hamlet at Willow Creek Development Co., LLC 
v Northeast Land Development Corp., 64 AD3d 85, 878 NYS2d 97 (2d 
Dept 2009). An interest or expectancy in a business opportunity cannot 
be converted, Roemer and Featherstonhaugh P.C. v Featherstonhaugh, 
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supra; see Volodarsky v Moonlight Ambulette Service, Inc., supra; nor 
can an interest in a business, C & B Enterprises USA, LLC v Koegel, 
136 AD3d 957, 26 NYS3d 185 (2d Dept 2016); nor can a partnership op- 
portunity, although specific asset management fees can, Barrett v 
Toroyan, 28 AD3d 331, 813 NYS2d 415 (1st Dept 2006); nor can certifi- 
cates of deposit or money in other bank accounts, Chemical Bank v 
Ettinger, 196 AD2d 711, 602 NYS2d 332 (1st Dept 1993); nor can 
decedent’s medical records, Waldron v Ball Corp., 210 AD2d 611, 619 
NYS2d 841 (38d Dept 1994); nor can an intangible interest in a concert 
performance, Ippolito v Lennon, 150 AD2d 300, 542 NYS2d 3 (1st Dept 
_ 1989); nor can a checking account, Luxonomy Cars, Inc. v Citibank, N. 
A., 65 AD2d 549, 408 NYS2d 951 (2d Dept 1978); nor can failure to pay 
money unless specific, identifiable funds are involved, Matzan v 
Eastman Kodak Co., 134 AD2d 863, 521 NYS2d 917 (4th Dept 1987); 
see Auguston v Spry, 282 AD2d 489, 723 NYS2d 103 (2d Dept 2001) 
(conversion claim brought by defrauded investor fails where plaintiff al- 
leged that his money was to be commingled into the corporation’s 
capital). A mere claim of money paid out by mistake based upon contract 
does not support an action for conversion, Citipostal, Inc. v Unistar 
Leasing, 283 AD2d 916, 724 NYS2d 555 (4th Dept 2001). Likewise, it is 
not conversion to utilize ideas without paying for them because ideas, 
as distinguished from their tangible expression (e.g., a patent, copy- 
right, trade secret), are not protectible property interests, see Matzan v 
Eastman Kodak Co., supra; MacGregor v Watts, 254 App Div 904, 5 
NYS2d 525 (2d Dept 1938) (unpublished manuscript may be subject of 
conversion). 


However, a conversion action is stated where the subject of the ac- 
tion consists of money that is specifically identifiable and is subject to 
an obligation to be returned or to be otherwise treated in a particular 
manner, Bisley, Inc. v Meadows Office Supply Co., Inc., 200 AD3d 405, 
155 NYS3d 63 (1st Dept 2021); Metropolitan Bank & Trust Co. v Lopez, 
189 AD3d 4438, 137 NYS3d 319 (1st Dept 2020); Salatino v Salatino, 64 
AD3d 923, 881 NYS2d 721 (3d Dept 2009); Key Bank of New York v 
Grossi, 227 AD2d 841, 642 NYS2d 403 (8d Dept 1996). Money may be 
subject of a conversion action only if it can be specifically identified, 
such as where it is part of a specific identifiable fund, Heckl v Walsh, 
122 AD3d 1252, 996 NYS2d 413 (4th Dept 2014); see SH575 Holdings 
LLC v Reliable Abstract Co., L.L.C., 195 AD3d 429, 149 NYS3d 62 (1st 
Dept 2021) (conversion not stated where funds were deposited in 
unsegregated existing IOLA account that commingled funds with mon- 
ies already in it); Metropolitan Bank & Trust Co. v Lopez, supra (conver- 
sion not stated where complaint merely alleged defendant received un- 
specified embezzled funds). Thus, a conversion action may be maintained 
when the subject consists of funds of a named bank account, Sperrazza 
v Kail, 267 AD2d 692, 699 NYS2d 609 (3d Dept 1999); Lenczycki v 
Shearson Lehman Hutton, Inc., 238 AD2d 248, 656 NYS2d 609 (lst 
Dept 1997); Republic of Haiti v Duvalier, 211 AD2d 379, 626 NYS2d 
472 (1st Dept 1995); Payne v White, 101 AD2d 975, 477 NYS2d 456 (3d 
Dept 1984); see 3P-733, LLC v Davis, 187 AD3d 626, 185 NYS3d 27 (1st 
Dept 2020); Daly v Atlantic Bank of New York, 201 AD2d 128, 614 
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NYS2d 418 (1st Dept 1994) (bank liable for applying funds in deposi- 
tor’s account to offset debt where bank on notice that depositor was not 
true owner of funds in account); see DiMarco v Baron Lincoln Mercury, 
Inc., 24 AD3d 409, 805 NYS2d 415 (2d Dept 2005) (depositing check in 
contravention of instructions to merely hold check), or a specific sum 
wired by one bank to another, Manufacturers Hanover Trust Co. v 
Chemical Bank, 160 AD2d 113, 559 NYS2d 704 (1st Dept 1990), or the 
proceeds of a sale of personal property sold at auction, Key Bank of New 
York v Grossi, supra, or settlement proceeds, Bankers Trust Co. v 
Cerrato, Sweeney, Cohn, Stahl & Vaccaro, 187 AD2d 384, 590 NYS2d 
201 (1st Dept 1992). When funds are provided for a particular purpose, 
the use of those funds for an unauthorized purpose constitutes conver- 
sion, Petrone v Davidoff Hutcher & Citron, LLP, 150 AD3d 776, 54 
NYS38d 25 (2d Dept 2017); Hoffman v Unterberg, 9 AD3d 386, 780 
NYS2d 617 (2d Dept 2004) (abrogated on other grounds by, Tzolis v 
Wolff, 10 NY3d 100, 855 NYS2d 6, 884 NE2d 1005 (2008)). The named 
payee of a check may not maintain an action for conversion against the 
depository bank that cashed the check over a forged signature absent 
the payee’s actual or constructive possession of the check, State v 
Barclays Bank of New York, N.A., 76 NY2d 533, 561 NYS2d 697, 563 
NE2d 11 (1990); Schenectady Steel Co., Inc. v Guardian Life Ins. Co. of 
America, 300 AD2d 854, 752 NYS2d 161 (3d Dept 2002); see Pellicio v 
Hartford Life Ins. Co., 215 AD2d 635, 628 NYS2d 125 (2d Dept 1995). 
Pursuant to UCC 3-419(1)(c), an instrument is converted when it is 
paid on a forged indorsement, Lawyers’ Fund for Client Protection of 
State of N.Y. v Bank Leumi Trust Co. of New York, 94 NY2d 398, 706 
NYS2d 66, 727 NE2d 563 (2000); Mouradian v Astoria Federal Sav. and 
Loan, 91 NY2d 124, 667 NYS2d 340, 689 NE2d 1385 (1997). A claim for 
conversion under UCC 3-419(1)(c) may only be maintained by a person 
with rights in the instrument, Bellusci v Citibank N.A., 204 AD2d 843, 
611 NYS2d 958 (3d Dept 1994). 


A cause of action for replevin also requires a specific identifiable 
item of personal property, Heckl v Walsh, 122 AD3d 1252, 996 NYS2d 
413 (4th Dept 2014); Khoury v Khoury, 78 AD3d 903, 912 NYS2d 235 
(2d Dept 2010). In cases involving money, this requirement appears to 
be applied more restrictively in replevin actions than it is in claims for 
conversion. Currency is not ordinarily subject to replevin unless the 
currency can be specifically identified, i.e., it consists of specific, identifi- 
able bills or coins, Heckl v Walsh, supra; Equitable Life Assur. Soc. of 
U.S. v Branch, 32 AD2d 959, 302 NYS2d 958 (2d Dept 1969). 


A landlord’s commingling of a tenant’s security deposit with the 
landlord’s own funds is prohibited by General Obligations Law § 7-103 
and constitutes a conversion, which entitles the tenant to the immedi- 
ate recovery of his or her deposit, Tappan Golf Drive Range, Inc. v 
Tappan Property, Inc., 68 AD3d 440, 889 NYS2d 580 (1st Dept 2009); 
LeRoy v Sayers, 217 AD2d 63, 635 NYS2d 217 (1st Dept 1995). The ten- 
ant is entitled to recover the security deposit immediately regardless of 
whether the tenant has breached the lease, Dan Klores Associates, Inc. 
v Abramoff, 288 AD2d 121, 733 NYS2d 388 (1st Dept 2001); see Tappan 
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Golf Drive Range, Inc. v Tappan Property, Inc., supra. Further, the se- 
curity deposit may not be used to offset any costs incurred by the 
landlord for post-lease repairs to the premises, id. Similarly, an escrow 
agent’s use of escrow funds in a manner inconsistent with the terms of 
the escrow agreement constitutes a conversion, Miller v J.A. Keeffe, 
P.C., 276 AD2d 757, 715 NYS2d 423 (2d Dept 2000) (agreement did not 
provide for payment of attorney’s fee from escrow fund). 


The intent required is intent to exercise such control over the prop- 
erty as to interfere with plaintiff's use and enjoyment of it, Gillet v 
Roberts, 57 NY 28 (1874); Boyce v Brockway, 31 NY 490 (1865); Warner 
v Chatham, 194 AD2d 980, 598 NYS2d 863 (3d Dept 19983) (citing PJI); 
Restatement, Second, Torts §§ 8-A, 223, 224, Comment c. Negligence is 
not sufficient, Magnin v Dinsmore, 70 NY 410 (1877); Salt Springs Nat. 
Bank v Wheeler, 48 NY 492 (1872); Restatement, Second, Torts § 224, 
nor is the mere assertion of ownership, unless made in such proximity 
to the property and under such circumstances as to show defendant’s 
determination to exercise control over the property to the exclusion of 
the owner, Gillet v Roberts, supra. Although a wrongful intent is suf- 
ficient, Cary v Hotailing, 1 Hill 311 (NY Sup 1841) (property obtained 
by fraud), it is not required, Industrial & General Trust v Tod, 170 NY 
233, 63 NE 285 (1902); Pease v Smith, 61 NY 477 (1875); Boyce v Brock- 
way, 31 NY 490 (1865); Key Bank of New York v Grossi, 227 AD2d 841, 
642 NYS2d 403 (3d Dept 1996); Pokoik v Gittens, 171 AD2d 470, 567 
NYS2d 49 (1st Dept 1991); Leve v C. Itoh & Co., (America), Inc., 136 
AD2d 477, 523 NYS2d 512 (1st Dept 1988). Therefore, it is no defense 
that defendant acted in good faith, Wright v Bank of Metropolis, 110 
NY 237, 18 NE 79 (1888), or in ignorance of plaintiffs interest in the 
property, Spraights v Hawley, 39 NY 441 (1868), or under the mistaken 
belief that the property in question was defendant’s own, Boyce v 
Brockway, supra, or that the corporation of which defendant was an of- 
ficer and for which defendant acted had the right to take the action in 
question, Brightson v Claflin, 225 NY 469, 122 NE 458 (1919); see Hinkle 
Iron Co. v Kohn, 229 NY 179, 128 NE 1138 (1920); Mendelson v Boett- 
ger, 257 App Div 167, 12 NYS2d 671 (2d Dept 1939), affd, 281 NY 747, 
23 NE2d 554 (1939); Fleck v Perla, 40 AD2d 1069, 339 NYS2d 246 (4th 
Dept 1972); see Key Bank of New York v Grossi, 227 AD2d 841, 642 
NYS2d 403 (3d Dept 1996) (imposing personal liability on corporate of- 
ficers participating in the tort even though for corporation’s benefit), or 
under a warrant of attachment subsequently vacated as irregular, Siegel 
v Northern Boulevard & 80th St. Corp., 31 AD2d 182, 295 NYS2d 804 
(1st Dept 1968); see generally Restatement, Second, Torts § 244; Prosser 
& Keeton, Torts (5th Ed) § 15; Harper, James & Gray, Law of Torts, (3d 
ed) § 2.10, unless the mistake was induced by plaintiff or unless 
defendant’s reasonable belief brings defendant within one of the 
recognized privileges, Restatement, Second, Torts § 244 and Comment 
d. For a charge as to intent, see PJI 3:1; for further discussion of privi- 
lege, see infra this Comment. 


The interference need not constitute a manual taking, State v 
Seventh Regiment Fund, Inc., 98 NY2d 249, 746 NYS2d 637, 774 NE2d 
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702 (2002); Pease v Smith, 61 NY 477 (1875); Gillet v Roberts, 57 NY 28 
(1874); Reif v Nagy, 175 AD8d 107, 106 NYS3d 5 (1st Dept 2019), nor 
be for defendant’s own use, Pierpoint v Hoyt, 260 NY 26, 182 NE 235 
(1932). A wrongful taking constitutes conversion, Pierpoint v Hoyt, 
supra, as does any unauthorized exercise of dominion over the property 
by which the owner is deprived, even temporarily, for an unreasonable 
period of time, of his or her rights in the property, Pease v Smith, 
supra; Ball v Liney, 48 NY 6 (1871); Boyce v Brockway, 31 NY 490 
(1865); Mendelson v Boettger, 257 App Div 167, 12 NYS2d 671 (2d Dept 
1939), affd, 281 NY 747, 23 NE2d 554 (1939); Pierpoint v Farnum, 234 
App Div 205, 254 NYS 758 (2d Dept 1931), rev'd on other grounds, 260 
NY 26, 182 NE 235 (1932); Ahles v Aztec Enterprises, Inc., 120 AD2d 
903, 502 NYS2d 821 (3d Dept 1986); Gold Medal Products, Inc. v Inter- 
state Computer Services, Inc., 80 AD2d 600 (2d Dept 1981); see Artalyan, 
Inc. v Kitridge Realty Co., Inc., 52 AD3d 405, 860 NYS2d 100 (1st Dept 
2008) (conversion claim not viable where defendant did not have control 
and dominion over plaintiffs’ property); Comprehensive Community 
Development Corp. v Lehach, 223 AD2d 399, 636 NYS2d 755 (1st Dept 
1996) (misappropriation and unauthorized control of copies of plaintiffs 
medical records to plaintiffs exclusion may constitute conversion, espe- 
cially if the originals are missing); ERA Realty Co. v RBS Properties, 
185 AD2d 871, 586 NYS2d 831 (2d Dept 1992) (conversion arising from 
the execution of a default judgment entered by a court lacking subject 
matter jurisdiction); see also DiMarco v Baron Lincoln Mercury, Inc., 24 
AD3d 409, 805 NYS2d 415 (2d Dept 2005) (depositing check in 
contravention of instructions to merely hold check); Heffernan v Marine 
Midland Bank, N.A., 267 AD2d 83, 701 NYS2d 4 (1st Dept 1999) (bank, 
having actual notice or knowledge that a fiduciary is misappropriating 
trust funds on deposit with it, may be liable as a participant in the 
conversion); Key Bank of New York v Grossi, 227 AD2d 841, 642 NYS2d 
403 (3d Dept 1996) (failure to treat proceeds of sale of personal property 
belonging to plaintiff in the manner designated in contract establishes a 
cause of action for conversion separate and apart from breach of 
contract). But the mere removal of property from one place to another, 
although it may constitute a trespass, is not a conversion unless the 
goods are, as a result of the removal, destroyed or consumed, Eldridge v 
Adams, 54 Barb 417 (NY Gen Term 1866); O. J. Gude Co. v Farley, 25 
Misc 502, 54 NYS 998 (AppT 1898). 


Whether the interference constitutes conversion, as distinct from 
trespass to chattels, turns on whether it is sufficiently serious to justify 
requiring defendant to pay the full value of the property, a determina- 
tion involving a number of factors including the extent and duration of 
the interference, see Restatement, Second, Torts § 222A, Comment c, 
§§ 226-228. These factors also include the actor’s intent to assert a 
right inconsistent with the plaintiffs right of control, the actor’s good 
faith, the harm done to the chattel, and the inconvenience and expense 
caused to the plaintiff, Restatement, Second, Torts § 222A. As to the 
distinction between conversion and trespass, see Sporn v MCA Records, 
Inc., 58 NY2d 482, 462 NYS2d 413, 448 NE2d 1324 (1983). Whether the 
acts in question can, and when the facts are undisputed whether the 
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acts do, constitute conversion is a question of law for the court, Skanska 
Banken v Albert, 25 AD2d 184, 268 NYS2d 36 (1st Dept 1966); Flagler 
v Hearst, 62 App Div 18, 70 NYS 956 (1st Dept 1901); see also Republic 
of Haiti v Duvalier, 211 AD2d 379, 626 NYS2d 472 (1st Dept 1995) 
(wife of deposed dictator converted funds by depositing funds from Hai- 
tian National Defense account into personal bank account); 89 CJS 628, 
Trover & Conversion § 143; see also Birken v Bernstein, 148 NYS2d 553 
(Sup 1956), affd, 2 AD2d 668, 153 NYS2d 550 (1st Dept 1956), affd, 2 
NY2d 877, 161 NYS2d 134, 141 NE2d 621 (1957). When, however, the 
facts are in dispute, the issue is for the jury, see Soma v Handrulis, 277 
NY 223, 14 NE2d 46 (1938); Amsterdam v Apfel, 226 NY 158, 123 NE 
69 (1919); Ahles v Aztec Enterprises, Inc., 120 AD2d 903, 502 NYS2d 
821 (3d Dept 1986); Taggart v Graby, 159 Misc 155, 286 NYS 382 (Co 
Ct 1936). In such a case, the instruction should, as does the pattern 
charge, inform the jury what facts will constitute conversion, leaving to 
the jury the question whether those were the facts that occurred. Where 
the defendant had the opportunity to litigate the issues in a previous 
disbarment proceeding, defendant will be precluded from relitigating 
those issues in a conversion action, Burton v Kaplan, 184 AD2d 408, 
585 NYS2d 359 (1st Dept 1992). 


Conversion is concerned with possession, not title, State v Seventh 
Regiment Fund, Inc., 98 NY2d 249, 746 NYS2d 637, 774 NE2d 702 
(2002); Pierpoint v Hoyt, 260 NY 26, 182 NE 235 (1932), Reif v Nagy, 
199 AD3d 616, 158 NYS3d 89 (1st Dept 2021), and the plaintiff need 
only have a possessory right to the chattel that is superior to that of the 
defendant, Pivar v Graduate School of Figurative Art of the New York 
Academy of Art, 290 AD2d 212, 735 NYS2d 522 (1st Dept 2002); Bank 
of India v Weg and Myers, P.C., 257 AD2d 183, 691 NYS2d 439 (1st 
Dept 1999); Bendheim v Butler, 255 AD2d 664, 679 NYS2d 460 (3d 
Dept 1998); see Colavito v New York Organ Donor Network, Inc., 8 
NY3d 43, 827 NYS2d 96, 860 NE2d 713 (2006) (conversion claim may 
not be maintained by intended recipient of incompatible kidney since 
recipient has no common-law right and therefore no possessory right to 
organ nor may recipient assert a claim under Public Health Law Article 
43); Core Development Group LLC v Spaho, 199 AD3d 447, 157 NYS3d 
416 (1st Dept 2021) (court erred in referencing “actual” ownership in 
dismissing conversion claim because conversion is concerned with 
superior right to possession, not title ownership); Sterling National 
Bank v Goldberg, 277 AD2d 45, 715 NYS2d 409 (1st Dept 2000) (bank 
had superior right of possession to proceeds of check in which it had a 
secured interest). Either actual possession or the right to immediate 
possession is sufficient, Restatement, Second, Torts §§ 224A and 225, 
and a person entitled to future possession may also recover for the 
injury to his or her reversionary interest “though not strictly in conver- 
sion,” Goebel v Clark, 242 App Div 408, 275 NYS 43 (4th Dept 1934); 
Restatement, Second, Torts § 243. Thus, the action may be maintained 
by a finder against anyone but the rightful owner, see Garramone v 
Simmons, 177 Misc 330, 30 NYS2d 465 (Sup 1941), by one joint tenant 
or tenant in common against the other, Sheldon v Skinner, 4 Wend 525 
(NY Sup 1830) (for sale without cotenant’s consent); Zolli v Zolli, 8 
Misc2d 582, 155 NYS2d 733 (Sup 1956) (between spouses); Moskowitz v 
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Cohen, 158 Misc 489, 286 NYS 152 (Mun Ct 1936) (for misappropriat- 
ing the entire proceeds of sale), but see O’Brien v Ginter, 296 AD2d 387, 
744 NYS2d 511 (2d Dept 2002) (ownership as tenants in common oper- 
ates as complete defense to conversion action based on former wife’s 
entering into timber harvesting contracts); by a bailee in possession, see 
Rogers v Atlantic, G. & P. Co., 213 NY 246, 107 NE 661 (1915); by a 
marshal in possession under a levy, Florea v Shultz, 127 Misc 420, 216 
NYS 412 (AppT 1926); by a conditional vendor, Kaufman v Simons 
Motor Sales Co., 261 NY 146, 184 NE 739 (1933), or chattel mortgagee 
after default, Sheldon v McFee, 216 NY 618, 111 NE 220 (1916); by a 
chattel mortgagor, Marsden v Cornell, 62 NY 215 (1875), or a consignee, 
Cole v Mann, 62 NY 1 (1875), or by an assignee of any of them, Lawrence 
v Wilson, 64 App Div 562, 72 NYS 289 (2d Dept 1901); Heller v Gerry, 
40 AD2d 236, 339 NYS2d 18 (3d Dept 1972); see Zabriskie v Smith, 13 
NY 322 (1855). Recovery, settlement or release by either the holder of 
the general interest or the holder of the special interest in the property 
will bar subsequent action by the other, and to the extent that the 
recovery exceeds plaintiffs interest in the chattel, is held by plaintiff as 
trustee for the other, Marsden v Cornell, supra; Faulkner v Brown, 13 
Wend 63 (NY Sup 1834); see Stewart Motor Trucks v New York City, 
158 Misc 738, 287 NYS 881 (Mun Ct 19386). 


An innocent purchaser from a thief acquires no title, and upon 
demand from the rightful owner, loses any possessory interest he might 
have claimed, DiLorenzo v General Motors Acceptance Corp., 29 AD3d 
853, 814 NYS2d 750 (2d Dept 2006); see Solomon R. Guggenheim 
Foundation v Lubell, 153 AD2d 143, 550 NYS2d 618 (1st Dept 1990), 
affd, 77 NY2d 311, 567 NYS2d 623, 569 NE2d 426 (1991). A thief can- 
not pass good title, Reif v Nagy, 175 AD38d 107, 106 NYS3d 5 (1st Dept 
2019). 


Generally, there will be no factual dispute concerning plaintiffs 
interest in the chattel and the matter will be one of law for the court. 
When there is a factual issue concerning whether plaintiff had the nec- 
essary possessory interest, the question will be one for the jury, Bentley 
v Textile Banking Co., 26 AD2d 112, 271 NYS2d 417 (1st Dept 1966). In 
such a case the instruction to the jury should be that if they find certain 
facts, then the plaintiff had the right to recover, and if they do not find 
those facts, their verdict must be for defendant. 


Conversion of chattels also constitutes the basis for a suit by a 
mortgagee of premises for the impairment of the mortgagee’s security, 
Heller v Gerry, 40 AD2d 236, 339 NYS2d 18 (3d Dept 1972). The release 
of pledged stock before proof of full payment of the notes and prior no- 
tice to the noteholders constitutes a conversion, MacGuire v Elometa 
Corp., 189 AD2d 708, 592 NYS2d 730 (1st Dept 1993), as does a sale of 
goods by a sheriff who has notice of the true ownership of the chattels 
by someone other than the judgment debtor, Teddy’s Drive In, Inc. v 
Cohen, 54 AD2d 898, 388 NYS2d 20 (2d Dept 1976), affd, 47 NY2d 79, 
416 NYS2d 782, 390 NE2d 290 (1979), as does a demand, in contraven- 
tion of UCC § 9-313(8), that a secured party pay rent and obtain li- 
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ability insurance as a condition for removal of his collateral from the 
owner’s premises, Berger v Alexopoulos, 280 AD2d 505, 721 NYS2d 81 
(2d Dept 2001). 


Justification must be pleaded by defendant and cannot be estab- 
lished under a general denial, Wheeler v Lawson, 103 NY 40, 8 NE 360 
(1886); Duncan v Spear, 11 Wend 54 (NY 1833); Vogel v Banks, 60 App 
Div 459, 70 NYS 1010 (2d Dept 1901); see Griffin v Long Island R. Co., 
101 NY 348, 4 NE 740 (1886) (replevin); Stowell v Otis, 71 NY 36 (1877) 
(replevin), and the same rule applies to waiver or ratification, Wood v 
Proudman, 122 App Div 826, 107 NYS 757 (1st Dept 1907). Consent 
and taking pursuant to legal process or valid court order, are both 
recognized justifications in conversion, as are public or private neces- 
sity, the right of one entitled to immediate possession to take posses- 
sion, the right of distraint and many others, see Bradley v Roe, 282 NY 
525, 27 NE2d 35 (1940); Everett v Coffin & Cartwright, 6 Wend 603 
(NY Sup 1831); Zisholtz v Anytime Auto Towing, Inc., 234 AD2d 456, 
651 NYS2d 144 (2d Dept 1996) (no conversion where defendant had 
right to tow plaintiffs car from its private property); Shyne v L.R. 
Mack, Inc., 200 App Div 318, 193 NYS 70 (3d Dept 1922); see also Com- 
ments to PJI 3:3 and PJI 3:4. Discussion of each would unduly lengthen 
this Comment; generally as to the privileges recognized, see Restate- 
ment, Second, Torts §§ 252-278; Prosser & Keeton, Torts (5th Ed), 
Chap 4; Harper, James & Gray, Law of Torts, (3d ed) §§ 2.39-2.45. 


One privilege, however, requires comment. Where defendant relies 
on title in a third person, defendant must establish a connection with 
such title by showing that the taking was by authority of the third 
person or by virtue of process or right acquired through legal proceed- 
ings, and the burden of proof is on defendant, Wheeler v Lawson, 103 
NY 40, 8 NE 360 (1886); Griffin v Long Island R. Co., 101 NY 348, 4 NE 
740 (1886); Restatement, Second, Torts § 895; Prosser & Keeton, Torts 
(5th Ed) 103, § 15; Harper, James & Gray, Law of Torts, (38d ed) § 2.8. 
Negligence of an owner facilitating larceny of the owner’s property is no 
defense to a purchaser from the thief, Hartford Acc. & Indem. Co. v 
Walston & Co., 21 NY2d 219, 287 NYS2d 58, 234 NE2d 230 (1967). 


As between bank-defendant and employer-plaintiff, the latter must 
bear the loss under the doctrine of equitable estoppel, when the 
employer, although innocent, enabled its employee to convert three 
cashier’s checks issued by defendant bank to plaintiff-employer, Bunge 
Corp. v Manufacturers Hanover Trust Co., 31 NY2d 223, 335 NYS2d 
412, 286 NE2d 908 (1972); see Tonelli v Chase Manhattan Bank, N. A., 
41 NY2d 667, 394 NYS2d 858, 363 NE2d 564 (1977). Thus, a supermar- 
ket that'‘accepted and cashed stolen and forged checks and then obtained 
payment from a drawee bank converted the stolen checks, Stockton v 
Gristedes Supermarkets, Inc., 177 AD2d 425, 576 NYS2d 267 (1st Dept 
1991). 


A corporation may maintain an action for conversion against a 
corporate officer who has misappropriated corporate funds or any person 
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who participates in the conversion and accepts its fruits, Quintal v 
Kellner, 264 NY 32, 189 NE 770 (1934); see 3P-733, LLC v Davis, 187 
AD3d 626, 135 NYS3d 27 (1st Dept 2020). A stockholder, injured by 
refusal of the corporate officers or directors to bring a conversion action 
for the protection of the corporation, may bring an action in equity on 
its behalf, Quintal v Kellner, supra; see 3P-733, LLC v Davis, supra. 


Officers and agents of corporations are personally liable for their 
own acts that bring about a conversion of a third party’s property, 
Ingram v Machel and Jr. Auto Repair, Inc., 148 AD2d 324, 538 NYS2d 
539 (1st Dept 1989); Merrill Lynch, Pierce, Fenner & Smith Inc. v 
Arcturus Builders Inc., 159 AD2d 283, 552 NYS2d 287 (1st Dept 1990); 
see Bisley, Inc. v Meadows Office Supply Co., Inc., 200 AD3d 405, 155 
NYS3d 63 (1st Dept 2021); Key Bank of New York v Grossi, 227 AD2d 
841, 642 NYS2d 403 (3d Dept 1996). Corporate officers and directors 
may also be personally liable for conversion for failure to surrender a 
wrongfully retained chattel either with knowledge of the conversion or 
upon demand from the rightful owner, American Feeds and Livestock 
Co., Inc. v Kalfco, Inc., 149 AD2d 836, 540 NYS2d 354 (3d Dept 1989). 
In order to pierce the corporate veil, plaintiff must establish that the 
owners exercised complete dominion of the corporation regarding the 
challenged transaction and that such domination was used to commit a 
fraud or wrong against the plaintiff which resulted in the plaintiffs 
injury, Morris v New York State Dept. of Taxation and Finance, 82 
NY2d 135, 603 NYS2d 807, 623 NE2d 1157 (1993); Old Republic Nat.. 
Title Ins. Co. v Moskowitz, 297 AD2d 724, 747 NYS2d 556 (2d Dept 
2002). An attorney acting in good faith is not liable for the client’s 
conversion unless the attorney aided and assisted the client in misap- 
propriating the property with culpable knowledge that the property did 
not belong to the client, Weisman, Celler, Spett & Modlin v Chadbourne 
& Parke, 271 AD2d 329, 706 NYS2d 414 (1st Dept 2000). 


Damages recoverable are, as a general rule, the value of the prop- 
erty, that is the amount required to replace it, at the time and place of 
the taking, Fantis Foods, Inc. v Standard Importing Co., Inc., 49 NY2d 
317, 425 NYS2d 783, 402 NE2d 122 (1980); Palermo v Taccone, 79 
AD3d 1616, 913 NYS2d 859, 862 (4th Dept 2010); Hamlet at Willow 
Creek Development Co., LLC v Northeast Land Development Corp., 64 
AD3d 85, 878 NYS2d 97 (2d Dept 2009); Long Playing Sessions, Inc. v 
Deluxe Laboratories, Inc., 129 AD2d 539, 514 NYS2d 737 (1st Dept 
1987), unless special circumstances require adoption of a different mea- 
sure of damages, see Wallingford v Kaiser, 191 NY 392, 84 NE 295 
(1908), as where the property converted has a fluctuating value, such as 
marketable securities, Hartford Acc. & Indem. Co. v Walston & Co., 22 
NY2d 672, 291 NYS2d 366, 238 NE2d 754 (1968) (difference between 
proceeds of unauthorized sale and highest market value within reason- 
able time after discovery of conversion); see Ahles v Aztec Enterprises, 
Inc., 120 AD2d 903, 502 NYS2d 821 (38d Dept 1986) (coin collection 
valued at highest market value within reasonable time after discovery 
of the conversion), or has no market value or is held for personal use, 
see PJI 2:312; Annot. 34 ALR3d 816. Where goods have been converted 
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during transit to a profitable market, the owner is entitled to recover 
the value of the goods at the anticipated destination, less the cost of 
transportation and sale, Wallingford v Kaiser, supra. 


Lost profits may be recoverable if they may reasonably be expected 
to flow from the conversion, Fantis Foods, Inc. v Standard Importing 
Co., Inc., 49 NY2d 317, 425 NYS2d 783, 402 NE2d 122 (1980); Palermo 
v Taccone, 79 AD3d 1616, 9138 NYS2d 859 (4th Dept 2010). Where lost 
future profits are allowed, they must be capable of measurement based 
on known reliable factors without undue speculation, Palermo v Tac- 
cone, supra. Although plaintiff is not required to accept return of the 
property, Pierpoint v Hoyt, 260 NY 26, 182 NE 235 (1932), if plaintiff 
does so the damages will be limited to the loss flowing from the conver- 
sion, plus punitive damages if warranted, Silverstein v Marine Midland 
Trust Co. of N. Y., 1 AD2d 1037, 152 NYS2d 30 (2d Dept 1956). In any 
event, plaintiff will be entitled to nominal damages, MacGuire v 
Elometa Corp., 189 AD2d 708, 592 NYS2d 730 (1st Dept 1993); 
Silverstein v Marine Midland Trust Co. of N. Y., supra. Defendant may 
mitigate damages by showing existence of facts making it unjust for 
plaintiff to recover the full value of the property converted, Davis v 
Bliss, 187 NY 77, 79 NE 851 (1907) (conditional vendor or chattel 
mortgagee limited to recovery of amount unpaid when the conversion is 
by the vendee or mortgagor); see also PJI 2:275 (payment by joint 
tortfeasor). 


The damages recoverable when the property after conversion has 
been enhanced in value depend upon whether the enhancement is by 
the wrongdoer or by an innocent purchaser from the wrongdoer. In the 
first instance, plaintiff may retake the chattel in its enhanced condition 
or recover as damages its improved value, Whitaker v Mc Gee, 111 
AD2d 459, 488 NYS2d 514 (8d Dept 1985) (timber cut into wood chips); 
Baker v Wheeler & Martin, 8 Wend 505 (NY 1832) (timber sawed into 
boards); Brown v Sax, 7 Cow 95 (NY Sup 1827) (same); Rice v Hollen- 
beck, 19 Barb 664 (NY Gen Term 1855) (timber made into shingles); 
Baker v Hart, 5 NYS 345 (Gen Term 1889), rev’d on other grounds, 123 
NY 470, 25 NE 948 (1890) (stone removed from quarry and cut), and 
this is so although the property is changed in specie so that it cannot be 
reduced to its original materials, Silsbury v McCoon, 3 NY 379 (1850) 
(corn made into whiskey), and although after enhancement it is sold to 
an innocent purchaser, id. When the converter sells the property in its 
original state to an innocent purchaser who thereafter enhances its 
value without changing its specie, the same rules apply, see Eddie’s 
Auto Body Works, Inc. v Lumbermen’s Mut. Cas. Co., 28 AD2d 995, 283 
NYS2d 306 (2d Dept 1967), but if an innocent purchaser changes its 
specie so-that the identity of the original material is destroyed, the 
owner can recover only the value of the property in its original form, 
Silsbury v McCoon, supra; Baker v Hart, supra; see E. E. Bolles Wooden- 
Ware Co. v U:S., 106 US 432, 1 SCt 398 (1882); 23 NYJur2d, Conver- 
sion § 63. 


Damages recoverable, in addition to the value of the property, 
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include interest on the value from the time of conversion, CPLR 5001; 
Lawyers’ Fund for Client Protection of State of N.Y. v Bank Leumi 
Trust Co. of New York, 94 NY2d 398, 706 NYS2d 66, 727 NE2d 563 
(2000); Flamm v Noble, 296 NY 262, 72 NE2d 886 (1947); De Long 
Corp. v Morrison-Knudsen Co., 20 AD2d 104, 244 NYS2d 859 (1st Dept 
1963), aff'd, 14 NY2d 346, 251 NYS2d 657, 200 NE2d 557 (1964); McIntyre 
v Whitney, 139 App Div 557, 124 NYS 234 (1st Dept 1910), affd, 201 
NY 526, 94 NE 1096 (1911); Subin v U.S. Fidelity & Guaranty Co., 12 
AD2d 49, 208 NYS2d 278 (1st Dept 1960); see Dean v James McHugh 
Const. Co., 56 AD2d 716, 392 NYS2d 946 (4th Dept 1977), and, as 
special damages:—compensation for time lost and money spent in 
pursuit of the property, McDonald v North, 47 Barb 530 (NY Sup 1867), 
attorney’s fees incurred in litigation with a third person resulting from 
defendant’s act of conversion, Hynes v Patterson, 95 NY 1 (1884), or in 
defending against and procuring the vacatur of a wrongful attachment, 
see Siegel v Northern Boulevard & 80th St. Corp., 31 AD2d 182, 295 
NYS2d 804 (1st Dept 1968), and, if the conversion is malicious and wil- 
ful, emotional distress and physical harm resulting therefrom, although 
there be no direct physical injury, Cauverien v De Metz, 20 Misc2d 144, 
188 NYS2d 627 (Sup 1959). Profits lost as a result of conversion are 
generally disallowed, Moravec v Grell, 78 App Div 146, 79 NYS 533 (1st 
Dept 1903), although they may be recoverable when the loss may rea- 
sonably be expected to follow from the conversion, see Barrington v 
Offenbach, 163 NYS 423 (AppT 1917). If the conversion also constitutes 
impairment of a mortgagee’s security, the mortgagee is entitled to dam- 
ages measured by the lesser of (1) restoration cost, or (2) diminution of 
market value, Heller v Gerry, 40 AD2d 236, 339 NYS2d 18 (8d Dept 
1972). 


Even though in a replevin action there is no “sum awarded” under 
CPLR 5001 (a) upon which interest could be calculated pursuant to that 
statute, the Court of Appeals has held that a replevin plaintiff is entitled 
to recover both possession of his or her property and damages for its 
wrongful detention, Michalowski v Ey, 7 NY2d 71, 195 NYS2d 633, 163 
NE2d 863 (1959); Reif v Nagy, 199 AD3d 616, 158 NYS3d 89 (1st Dept 
2021). In Michalowski v Ey, supra, the Court of Appeals held that; (1) if 
the article wrongfully converted was merchandise kept for sale, interest 
on the value from the time of the wrongful taking would be a proper 
measure; (2) if the article was merchandise kept for sale, but had 
depreciated in value, the depreciation must be added to the interest on 
the value, taken as it was before the depreciation, and the two items 
added together would properly furnish the amount of the plaintiffs 
damage; and (3) if the property claimed had a usable value for use (such 
as horses, cows, vehicles), the direct damage the plaintiff suffers is the 
loss of the use, and the value of the use should be the measure of dam- 
age, id. Thus, in cases where the article was merchandise kept for sale 
that has not depreciated in value, interest on the value from the time of 
the wrongful taking is a proper measure of damages, id; Reif v Nagy, 
supra. The rationale for awarding interest is that if the defendant had 
not taken the plaintiffs property, the plaintiff could theoretically have 
sold it at any time and then he or she would have had its value and 
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whatever he or she could have earned on that value, Michalowski v Ey, 
supra; Reif v Nagy, supra. 


The measure of damages in a proceeding pursuant to UCC 3-419 
depends on whether the action is against a drawee converter or a 
nondrawee converter, Mouradian v Astoria Federal Sav. and Loan, 91 
NY2d 124, 667 NYS2d 340, 689 NE2d 1385 (1997). The measure of li- 
ability of a nondrawee converter is presumed to be the face amount of 
the check, whereas the measure of damages against a drawee is 
absolute, that is the face amount of the instrument, id. Where the payee 
has received all of part of the proceeds of a converted instrument, the 
rule of absolute liability on the drawee does not preclude a setoff, Lawyers’ 
Fund for Client Protection of State of N.Y. v Bank Leumi Trust Co. of 
New York, 94 NY2d 398, 706 NYS2d 66, 727 NE2d 563 (2000); 
Mouradian v Astoria Federal Sav. and Loan, supra. However, the rule 
of absolute liability does foreclose an inquiry into whether the payee 
has in fact benefited in some manner other than by receipt of the 
proceeds of the instrument, id. 


CPLR 213-b provides for a seven year statute of limitations in an 
action by a crime victim against a defendant convicted of a crime that is 
the subject of such action, where plaintiffs injury resulted from that 
crime, see Pitt v Feagles, 202 AD3d 109, 161 NYS3d 150 (2d Dept 2021); 
Boice v Burnett, 245 AD2d 980, 667 NYS2d 100 (3d Dept 1997). This 
statute applies whether the crime was prosecuted in state or federal 
court, Elkin v Cassarino, 248 AD2d 35, 680 NYS2d 601 (2d Dept 1998). 
“Convicted” is not defined in CPLR 213-b, Pitt v Feagles, supra 
(defendant adjudicated as youthful offender not “convicted” of crime for 
purposes of CPLR 213-b; plaintiffs action against defendant for mali- 
cious prosecution and false arrest, among other claims, dismissed as 
time-barred). 


Punitive damages may be awarded in a conversion action where 
defendant’s conduct is gross, wanton or deliberate and demonstrates a 
high degree of moral culpability, V.J.V. Transport Corp. v Santiago, 173 
AD2d 537, 570 NYS2d 138 (2d Dept 1991) (fraudulent conversion). In 
such a case, it is not necessary to establish that the fraud was aimed at 
the public generally, id; see Giblin v Murphy, 73 NY2d 769, 536 NYS2d 
54, 5382 NE2d 1282 (1988); Borkowski v Borkowski, 39 NY2d 982, 387 
NYS2d 233, 355 NE2d 287 (1976). Thus, punitive damages were 
properly assessed where defendant landlord converted electrical ser- 
vices by improperly hooking its wires to plaintiff's meter so that 
defendant paid nothing for electricity for three years, despite the 
landlord’s claim that the faulty wiring was a careless oversight of which 
it was unaware, Good Sports of New York, Inc. v Llorente, 280 AD2d 
261, 720 NYS2d 119 (1st Dept 2001). Punitive damages may be 
recovered, although only nominal damage be shown, Silverstein v 
Marine Midland Trust Co. of N. Y., 1 AD2d 1037, 152 NYS2d 30 (2d 
Dept 1956), when malice, insult, wilful or reckless disregard of plaintiffs 
rights or other aggravated acts by defendant are proved, Wilde v Hexter, 
50 Barb 448 (NY Gen Term 1867); Schaffner v Pierce, 75 Misc2d 21, 
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347 NYS2d 411 (Dist Ct 1973); Bankers Trust Co. v Island Discount 
Corp., 6 Misc2d 948, 158 NYS2d 715 (Mun Ct 1956); Manekas v Allied 
Discount Co., 6 Misc2d 1079, 166 NYS2d 366 (Sup 1957); see Warner v 
Chatham, 194 AD2d 980, 598 NYS2d 863 (3d Dept 1993). For a charge 
on and further discussion of punitive damages, see PJI 2:278 and 
Comment. 


The statute of limitations applicable to conversion and replevin ac- 
tions is three years, CPLR 214; Solomon R. Guggenheim Foundation v 
Lubell, 77 NY2d 311, 567 NYS2d 623, 569 NE2d 426 (1991); Sporn v 
MCA Records, Inc., 58 NY2d 482, 462 NYS2d 413, 448 NE2d 1324 
(1983); Maya NY, LLC v Hagler, 106 AD3d 583, 965 NYS2d 475 (1st 
Dept 2013). Accrual runs from the date the conversion takes place and 
not from discovery or the exercise of diligence to discover, Vigilant Ins. 
Co. of America v Housing Authority of City of El Paso, Tex., 87 NY2d 
36, 637 NYS2d 342, 660 NE2d 1121 (1995) (statute of limitations for 
conversion claim brought against transfer agent of bearer bonds began 
to run when agent placed “stops” on bonds and first refused to honor 
the title and right of holder to negotiate bonds or redeem interest 
coupons); Maya NY, LLC v Hagler, supra; Malanga v Chamberlain, 71 
AD3d 644, 896 NYS2d 385 (2d Dept 2010) (statute of limitations runs 
from earlier of the time when defendant either refuses to return prop- 
erty after demand or disposes of property); McGough v Leslie, 65 AD3d 
895, 884 NYS2d 756 (1st Dept 2009); Barrett v Huff, 6 AD3d 1164, 776 
NYS2d 678 (4th Dept 2004); Heffernan v Marine Midland Bank, N.A., 
283 AD2d 337, 727 NYS2d 60 (1st Dept 2001) (conversion claim accrued 
when bank employee deposited customers’ funds into employee’s 
personal account). In cases of multiple conversions, the statute of limi- 
tations begins to run from the date of the latest conversion, Stanley v 
Morgan Guar. Trust Co. of New York, 173 AD2d 390, 570 NYS2d 22 
(1st Dept 1991). 


Where the stolen chattel is in the possession of the thief, the stat- 
ute of limitations runs from the time of theft, even if the property owner 
was unaware of the theft at the time it occurred, see Solomon R. 
Guggenheim Foundation v Lubell, 77 NY2d 311, 567 NYS2d 623, 569 
NE2d 426 (1991). However, plaintiffs failure to discover the theft does 
not necessarily preclude plaintiffs invocation of equitable estoppel with 
respect to a statute of limitations defense, Will of Spewack, 203 AD2d 
133, 610 NYS2d 243 (1st Dept 1994). As to good faith possessors of the 
property, the statute begins to run from the time plaintiffs, having the 
right to demand property allegedly converted, discovered facts upon 
which the right depends, Goldstein v Winard, 173 AD2d 201, 569 NYS2d 
425 (1st Dept 1991). In cases alleging conversion by a fiduciary, the 
statute begins to run when plaintiff discovers facts upon which to base 
a demand for the return of the property allegedly converted, Elghanayan 
v Victory, 192 AD2d 355, 596 NYS2d 35 (1st Dept 1993); see Matter of 
Rausman, 50 AD3d 909, 855 NYS2d 263 (2d Dept 2008). A cause of ac- 
tion for replevin against a good-faith purchaser of a stolen chattel ac- 
crues when the true owner demands return of the chattel and the person 
in possession refuses to return it, Solomon R. Guggenheim Foundation 
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v Lubell, supra; Malanga v Chamberlain, 71 AD3d 644, 896 NYS2d 385 
(2d Dept 2010); McGough v Leslie, 65 AD3d 895, 884 NYS2d 756 (ist 
Dept 2009); Feld v Feld, 279 AD2d 393, 720 NYS2d 35 (1st Dept 2001). 
An allegation of fraud, which merely establishes the means of ac- 
complishing a conversion, does not convert the action to one of fraud for 
purposes of the statute of limitations, Gold Sun Shipping Ltd. v Ionian 
Transport Inc., 245 AD2d 420, 666 NYS2d 677 (2d Dept 1997); Garber v 
Ravitch, 186 AD2d 361, 588 NYS2d 163 (1st Dept 1992). However, 
where a complaint alleges facts supporting an action for conversion as 
well as breach of implied contract, the plaintiff may waive the conver- 
sion action and proceed on a breach of implied contract theory to which 
a six year statute of limitations applies, Gold Sun Shipping Ltd. v Ionian 
Transport Inc., supra. 


Laches may be an affirmative defense to a claim for replevin, see 
Matter of Flamenbaum, 22 NY3d 962, 978 NYS2d 708, 1 NE3d 782 
(2013). Laches has been asserted as an affirmative defense to a claim 
for conversion, Reif v Nagy, 175 AD3d 107, 106 NYS3d 5 (1st Dept 
2019). To establish the affirmative defense of laches, the party against 
whom the claim for replevin or conversion is asserted must show that 
the property owner failed to exercise reasonable diligence to locate the 
property and that such failure prejudiced the party. 


The statute of limitations for actions where the State seeks to re- 
cover personal property is six years or two years from the time of 
discovery, CPLR 213(5), CPLR 203(g), State v Seventh Regiment Fund, 
Inc., 98 NY2d 249, 746 NYS2d 637, 774 NE2d 702 (2002). 


Where the defendant’s possession of the property is unlawful, 
demand and refusal are not necessary to establish a conversion and 
therefore are not a condition precedent to bringing suit, Protection 
Industries Corp. vy DDB Needham Worldwide, Inc., 8 AD3d 185, 779 
NYS2d 463 (1st Dept 2004); LeFebvre v New York Life Ins. and Annuity 
Corp., 214 AD2d 911, 625 NYS2d 695 (38d Dept 1995); 23 NYJur2d 
Conversion § 45. 


The provisions of New York City’s Administrative Code that direct 
the property clerk of the Police Department to transfer to the police 
pension fund any property that has not been claimed within 90 days do 
not impair the owner’s common law right to seek relief in a replevin ac- 
tion, Moreno v New York, 69 NY2d 432, 515 NYS2d 733, 508 NE2d 645 
(1987). 


UCC 4-207(4), which requires a claim to be made within a reason- 
able time, does not apply to claims of conversion, Home Ins. Co. v 
Manufacturers Hanover Trust Co., 203 AD2d 125, 610 NYS2d 508 (1st 
Dept 1994). 


A claim for conversion is qualitatively different from a claim for 
copyright infringement and therefore is not preempted by federal law, 
Grecco v Corbis Sygma, 284 AD2d 234, 726 NYS2d 653 (1st Dept 2001). 
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(2) WRoNGFUL DETENTION 


PJI 3:11. Intentional Torts—Interference with Person or 
Property—Conversion—Wrongful Detention, 
Use or Disposal Where Possession Lawfully 
Obtained 


A person who receives possession of the prop- 
erty of another and thereafter, without authority, 
intentionally exercises control over it in such a 
manner as to interfere with the other’s right of 
possession has converted that property and is li- 
able for its value. 


The parties agree (/state undisputed facts, as:—]/ 
that the plaintiff, AB, was the registered owner of 
an automobile, that AB delivered possession of the 
car to the defendant, CD, for repair, and that it 
has not been returned to AB). CD claims that (/state 
defense, as:—/] AB failed to pay for the repairs). AB 
claims that (he, she) paid for the repairs and that 
CD refused to return the car. 


The burden of proof is on CD to show that AB 
did not pay for the repairs. If you find that AB did 
not pay for the repairs, then I instruct you that 
there was no conversion and your verdict must be 
for CD. If you find that AB did pay for the repairs 
and that CD refused to return the car, then I 
instruct you that there was a conversion and AB is 
entitled to recover the value of the car. 


Comment 


The pattern charge is concerned with conversion by one who comes 
into possession lawfully but thereafter wrongfully detains, uses or 
disposes of the property; as to conversion by unlawful taking, see PJI 
3:10. It assumes that defendant’s possession was lawful and that 
defendant thereafter refused to return plaintiffs property. If the lawful- 
ness of defendant’s possession is in issue, the charge must be modified 
accordingly. It is not concerned with demand and refusal because on the 
assumed facts they are not relevant; for discussion of when they are rel- 
evant and suggested charge language, see infra this Comment. For a 
discussion of what property can be converted, see Comment to PJI 3:10. 


Replevin and conversion are governed by the same rules of substan- 
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tive law although different damage rules apply, see Comment to PJI 
3:10, and there may be a difference in an unlawful detention case with 
respect to justification, see infra this Comment. The pattern charge 
may, therefore, be adapted for use in a replevin action based upon 
wrongful detention. 


The elements of conversion by wrongful disposal or use are the 
same as those for conversion by wrongful taking. In conversion by 
wrongful detention, demand and refusal, discussed below, may be an 
added element. The rules of law discussed in the Comment to PJI 3:10 
concerning intent, possession by defendant, justification and damages 
are, except as hereinafter indicated, equally applicable whether the 
conversion be by wrongful taking or wrongful detention, use or disposal 
and will not be repeated here. 


Interference with the right of possession, where defendant comes 
lawfully into possession, occurs when defendant assumes dominion over 
the property by refusing to return it, by disposing of it, by misusing it 
or by otherwise dealing with it in a manner inconsistent with the 
owner's rights, Employers’ Fire Ins. Co. v Cotten, 245 NY 102, 156 NE 
629 (1927); Pease v Smith, 61 NY 477 (1875); Mendelson v Boettger, 
257 App Div 167, 12 NYS2d 671 (2d Dept 1939), affd, 281 NY 747, 23 
NE2d 554 (1939); Glass v Wiener, 104 AD2d 967, 480 NYS2d 760 (2d 
Dept 1984); Rosalinda v Kent Co., Inc., 86 AD2d 587, 446 NYS2d 312 
(1st Dept 1982); Matter of Riley, 266 App Div 160, 43 NYS2d 753 (4th 
Dept 1943); Whalen v New York & S.I. Electric Co., 63 App Div 615, 71 
NYS 5983 (2d Dept 1901); Brown v S. & G. Gross & Co., 13 NYS2d 1020 
(AppT 1939); see Hoffman v Unterberg, 9 AD3d 386, 780 NYS2d 617 
(2d Dept 2004) (abrogated on other grounds by, Tzolis v Wolff, 10 NY3d 
100, 855 NYS2d 6, 884 NE2d 1005 (2008)) (funds provided for one 
purpose used for unauthorized purpose); Restatement, Second, Torts 
§§ 226-228, 233-241A. The depositing of a check constituted a conver- 
sion when the defendant was instructed only to hold and not deposit the 
check, DiMarco v Baron Lincoln Mercury, Inc., 24 AD3d 409, 805 NYS2d 
415 (2d Dept 2005). 


Thus, the improper feeding and excessive use of a hired horse, 
Whalen v New York & S.I. Electric Co., 63 App Div 615, 71 NYS 593 
(2d Dept 1901), is a conversion, and a carrier deviating from the route 
prescribed in the contract of shipment is guilty of conversion and liable 
for goods lost during the deviation, Farr v Hain S. S. Co., 121 F2d 940 
(2d Cir 1941); Sidney Blumenthal & Co. v U.S., 21 F2d 798 (SDNY 
1927), rev'd on other grounds, 30 F2d 247 (2d Cir 1929). The failure of a 
bailee to return the chattel constitutes a conversion, Grant Street 
Const., Inc. v Cortland Paving Co., Inc., 55 AD3d 1106, 865 NYS2d 762 
(3d Dept 2008); F & N Corvette & Classics v Corvette Repairs, Inc., 206 
AD2d 349, 613 NYS2d 930 (2d Dept 1994); see Ingram v Machel and Jr. 
Auto Repair, Inc., 148 AD2d 324, 538 NYS2d 539 (1st Dept 1989) (clear 
departures from strict requirements of Lien Law by a possessory lienor 
constitutes conversion as a matter of law); see also Warner v Chatham, 
194 AD2d 980, 598 NYS2d 863 (3d Dept 1993) (failure to advise owner 
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of foreclosure sale). Section 184 of the Lien Law prohibits the bailee of a 
motor vehicle, motor boat or aircraft from asserting a lien in excess of 
the contract price. Except as is otherwise provided by UCC 7-403 and 
7-404 with respect to a bailee who has issued a document of title, a vol- 
untary bailee is liable in conversion for misdelivery, even though the 
misdelivery was not wilful and occurred without negligence, Wamsley v 
Atlas S.S. Co., 168 NY 533, 61 NE 896 (1901); McEntee v New Jersey 
Steamboat Co., 45 NY 34 (1871), and even an involuntary bailee, such 
as a finder, is guilty of conversion if, after demand by the true owner, 
he or she delivers the property to a stranger, see Cohen v Koster, 133 
App Div 570, 118 NYS 142 (1st Dept 1909). However, delivery to a 
stranger does not constitute conversion if the delivery is made before 
such a demand and in the good faith belief that the stranger is the true 
owner, Cowen v Pressprich, 202 App Div 796, 194 NYS 926 (1st Dept 
1922), rev’g for reasons in dissenting opinion below, 117 Misc 663, 192 
NYS 242 (AppT 1922); see Restatement, Second, Torts §§ 235, 266A. 


An action for trover lies against a finder for conversion of a definite 
sum of money, although the specific bills are not identified by the party 
who lost them, Jones v McHugh, 37 AD2d 878, 325 NYS2d 102 (3d Dept 
1971). There is, however, no conversion when an agent delivers prop- 
erty to one other than the owner for the accomplishment of the agency, 
with the implied consent of the owner, O’Rourke v O’Rourke, 33 AD2d 
698, 306 NYS2d 184 (2d Dept 1969). Unless the relationship between 
the parties obligates defendant to return the property received, or is fi- 
duciary in nature, there is no conversion. Money loaned, although for a 
particular purpose, creates only a debtor-creditor relationship and the 
failure to apply it to that purpose is not a conversion, Hutchings v 
Torrey, 203 Misc 1038, 119 NYS2d 119 (Sup 1953), but money received 
by a fiduciary and misappropriated has been converted, Hinkle Iron Co. 
v Kohn, 229 NY 179, 128 NE 113 (1920); Moffatt v Fulton, 132 NY 507, 
30 NE 992 (1892); Matter of Riley, 266 App Div 160, 43 NYS2d 753 (4th 
Dept 1943), see Hoffman v Unterberg, 9 AD3d 386, 780 NYS2d 617 (2d 
Dept 2004) (abrogated on other grounds by, Tzolis v Wolff, 10 NY3d 
100, 855 NYS2d 6, 884 NE2d 1005 (2008)) (funds provided for one 
purpose used for unauthorized purpose constitutes conversion); Meese v 
Miller, 79 AD2d 237, 4836 NYS2d 496 (4th Dept 1981) (retention of 
funds advanced for particular purchases is conversion). For the same 
reason the failure to return money received without obligation to return 
the identical funds is not a conversion, Zacharia v Schlossberg, 16 
Misc2d 93, 187 NYS2d 15 (Sup 1959); see Marine Midland Bank v John 
E. Russo Produce Co., Inc., 65 AD2d 950, 410 NYS2d 730 (4th Dept 
1978), mod on other grounds, 50 NY2d 31, 427 NYS2d 961, 405 NE2d 
205 (1980); Melnick v Kukla, 228 App Div 321, 239 NYS 16 (4th Dept 
1930); Calvada Inc. v Fidelity & Deposit Co. of Md., 28 Misc2d 144, 139 
NYS2d 92 (Sup 1955), but when there is such an obligation, failure to 
return or use by the receiver for his or her own purpose constitutes a 
conversion, Britton v Ferrin, 171 NY 235, 63 NE 954 (1902). 


An innocent purchaser of stolen or misappropriated property 
acquires no title, Green v Wachs, 254 NY 437, 173 NE 575 (1930); Smith 
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v Clews, 114 NY 190, 21 NE 160 (1889); Newton v Porter, 69 NY 133 
(1877), unless the property involved is a negotiable instrument, Gruntal 
v National Surety Co., 254 NY 468, 173 NE 682 (1930); U.S. Fidelity & 
Guaranty Co. v Leon, 165 Misc 549, 300 NYS 331 (Mun Ct 1937); see 
UCC 3-302 and 3-305, or the owner conferred upon the possessor of the 
property indicia of title or apparent authority to sell, Zendman v Harry 
Winston, Inc., 305 NY 180, 111 NE2d 871 (1953); Porter v Wertz, 53 
NY2d 696, 439 NYS2d 105, 421 NE2d 500 (1981); Schmidt v Simpson, 
204 NY 434, 97 NE 966 (1912); see UCC 2-403(2), or the transferor had 
voidable title or obtained delivery of the goods by fraud equivalent to 
common law larceny, UCC 2-403(1) and New York Annotations thereto. 


Possession by an innocent purchaser who acquired no title is not in 
and of itself conversion. Such innocent purchaser becomes a converter 
only if he or she refuses to return the goods on demand, Gillet v Roberts, 
57 NY 28 (1874), or resells, Pease v Smith, 61 NY 477 (1875), or 
otherwise deals with them “to the exclusion of the owner’s rights,” 
Employers’ Fire Ins. Co. v Cotten, 245 NY 102, 156 NE 629 (1927). 
Once the plaintiff has established a right to possession at the time the 
property disappeared, a defendant innocent purchaser has the burden 
of proving that the chattel was not stolen, Solomon R. Guggenheim 
Foundation v Lubell, 77 NY2d 311, 567 NYS2d 623, 569 NE2d 426 
(1991). 


As to a warehouseman, a prima facie case of conversion is made out 
by evidence of demand by the bailor and non-delivery by the warehouse- 
man, I.C.C. Metals, Inc. v Municipal Warehouse Co., 50 NY2d 657, 431 
NYS2d 372, 409 NE2d 849 (1980), see Clairol Inc. v Moore-McCormack 
Lines, Inc., 79 AD2d 297, 436 NYS2d 279 (1st Dept 1981). The I.C.C. 
Metals case provides the following examples of the evidentiary obliga- 
tions of plaintiff-bailor and defendant warehouseman (50 NY2d at 666): 


Where the warehouse simply refuses to return bailed property upon 
a legitimate demand and does not advance any explanation for that 
refusal, the plaintiff will be entitled to recover without more. Similarly, 
where the warehouse does suggest an explanation for the loss but is un- 
able to proffer sufficient evidentiary support for that explanation to cre- 
ate a question of fact, as in this case, the plaintiff will be entitled to re- 
cover without more. Where, however, the warehouse proffers sufficient 
evidence supporting its explanation to create a question of fact, the jury 
must be instructed that if it believes that explanation, the plaintiff 
must be denied any recovery unless he has proven that the warehouse 
was at fault (UCC 7-403(1)(b)). In other words, if the jury is persuaded 
that the goods were accidentally mislaid or destroyed in a fire or ac- 
cident or stolen by a third party, the plaintiff cannot recover unless he 
has proven that the loss or the fire or the accident or the theft were the 
proximate result of either a purposive act or a negligent commission or 
omission by the warehouse. 


Thus, under I.C.C. Metals, a warehouse that provides no adequate 
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explanation for its failure to return stored property upon proper demand 
cannot claim the benefit of a contractual limitation of liability. However, 
the Court of Appeals has refused to extend I.C.C. Metals’ presumption 
of conversion to common motor carriers because to do so would conflict 
with legislative intent that state law, as embodied in § 181 of the 
Transportation Law, be consistent with federal law, as embodied in the 
Carmack Amendment, 49 USC §§ 10730, 11707; Art Masters Associ- 
ates, Ltd. v United Parcel Service, 77 NY2d 200, 566 NYS2d 184, 567 
NE2d 226 (1990). 


UCC 7-210(1) governs the requirements of a public sale to enforce a 
lien on warehoused commercial goods. Pursuant to that statute, the 
sale must be conducted in a commercially reasonable manner, after all 
parties are notified of the nature, time and place of the sale, the amount 
due, and their right to challenge in a special proceeding the validity of 
the lien or the amount claimed. The willful violation of these require- 
ments exposes the violator to a claim for conversion, UCC 7-210(9). A 
willful violation is defined as a grossly reckless disregard for legal 
obligations, manifested by conscious noncompliance with, or deliberate 
unwillingness to discover and obey, the law, Shimamoto v S & F 
Warehouses, Inc., 99 NY2d 165, 753 NYS2d 419, 783 NE2d 484 (2002) 
(failure of attorney to review notice of sale did not evince the intentional 
disregard at the core of recklessness). Conversion damages flowing from 
willful violation are the value of the goods at the time of conversion less 
any offset for unpaid shipping and storage charges, id. Actual damage 
flowing from a violation that is less than willful is the difference be- 
tween the amount actually made from the sale of goods and the amount 
that would have been realized had the sale been commercially reason- 
able, id. Unlike a claim for conversion, there is no requirement of a 
demand for the return of goods in a case involving a statutory cause of 
action based on failure to comply with UCC 7-210, id. 


Demand and refusal are necessary to turn an otherwise lawful pos- 
session into a conversion, Employers’ Fire Ins. Co. v Cotten, 245 NY 
102, 156 NE 629 (1927); Hoffman v Unterberg, 9 AD3d 386, 780 NYS2d 
617 (2d Dept 2004) (abrogated on other grounds by, Tzolis v Wolff, 10 
NY3d 100, 855 NYS2d 6, 884 NE2d 1005 (2008)); D’Amico v First Union 
Nat. Bank, 285 AD2d 166, 728 NYS2d 146 (1st Dept 2001); Tache- 
Haddad Enterprises v Melohn, 224 AD2d 213, 687 NYS2d 396 (1st Dept 
1996); Menzel v List, 22 AD2d 647, 253 NYS2d 43 (1st Dept 1964); 
Cutler-Hammer, Inc. v Troy, 283 App Div 123, 126 NYS2d 452 (1st 
Dept 1953); Restatement, Second, Torts § 237, unless the possessor has 
already notified the owner that he or she will not return the property, 
Matter of Riley, 266 App Div 160, 43 NYS2d 753 (4th Dept 1943), or 
has disposed of the property, Pease v Smith, 61 NY 477 (1875), or has 
knowledge of the defect in title and the identity of the true owner, 
Employers’ Fire Ins. Co. v Cotten, supra, or the property has been 
destroyed, Buffalo Grain Co. v Sowerby, 195 NY 355, 88 NE 569 (1909). 
A demand need not use the word “demand” so long as it clearly conveys 
the exclusive claim of ownership, Feld v Feld, 279 AD2d 393, 720 NYS2d 
35 (1st Dept 2001). A demand consists of an assertion that one is the 


142 


Torts OTHER THAN NEGLIGENCE PJI 3:11 


owner of property and that the one upon whom the demand is made has 
no rights in it other than allowed by the demander, id. Demand prior to 
suit is not necessary for a proceeding seeking to recover a chattel, as 
long as the proceeding is clearly brought to try the right to possession, 
with recovery thereof being only incidental thereto as a remedy, CPLR 
7101; Schanbarger v Edward Dott’s Garage, Inc., 61 AD2d 243, 402 
NYS2d 72 (8d Dept 1978). Thus, ordinarily an innocent purchaser is not 
guilty of conversion until there has been a demand and refusal, Solomon 
R. Guggenheim Foundation v Lubell, 77 NY2d 311, 567 NYS2d 623, 569 
NE2d 426 (1991); Gillet v Roberts, 57 NY 28 (1874); see State v Seventh 
Regiment Fund, Inc., 98 NY2d 249, 746 NYS2d 637, 774 NE2d 702 
(2002). 


The refusal that will turn lawful possession into conversion must, 
however, be absolute. If it be qualified and the qualification is reason- 
able, made in good faith and communicated to the owner, there is no 
conversion, Bradley v Roe, 282 NY 525, 27 NE2d 35 (1940) (complaint 
dismissed where administrator withheld delivery of stock certificate 
registered in plaintiffs name that was found in decedent’s safe deposit 
box, in order to investigate ownership); Ball v Liney, 48 NY 6 (1871) 
(bailee may withhold delivery for a reasonable time to investigate 
adverse claims made upon him); McEntee v New Jersey Steamboat Co., 
45 NY 34 (1871) (refusal unless plaintiff produce identification of himself 
as the consignee); see Restatement, Second, Torts §§ 238-241. The 
refusal need not use the word “refuse” so long as it clearly conveys an 
intent to interfere with the demander’s possession or use of the prop- 
erty, Feld v Feld, 279 AD2d 393, 720 NYS2d 35 (1st Dept 2001). 
Whether the refusal was qualified, and, if so, whether it was reasonable 
and was the true reason for not delivering the property will generally 
be a question for the jury, McEntee v New Jersey Steamboat Co., supra. 


In a case involving demand and qualified refusal, there should be 
added to the charge the following: 


PJI 3:11.1 


The plaintiff, AB, claims that (he, she) de- 
manded that the defendant, CD, return the /identify 
property] to (him, her) and that CD unconditionally 
refused to do so. CD admits that the demand was 
made but says that (he, she) informed AB that (he, 
she) would deliver the [identify property] if (/state 
qualification, as:—] AB produced identification of 
(himself, herself) as the consignee named in the 
bill of lading). If you find that CD unconditionally 
refused to deliver or that although (he, she) in- 
formed AB that delivery would be made if AB 
produced identification, that was not in fact (his, 
her) reason for withholding delivery, or that it was 
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unreasonable under all of the circumstances for 
CD to demand identification, your verdict will be 
for AB. If you find that CD’s refusal was condi- 
tional, that the condition was reasonable under all 
the circumstances and that the condition stated 
was in fact CD’s reason for withholding delivery, 
your verdict will be for CD. 


Justification is governed by the same rules stated in the Comment 
to PJI 3:10, with one important exception. In an action to recover a 
chattel based on wrongful detention, defendant could under decisional 
law defend by proving title in a third person even though defendant did 
not connect himself or herself with such title and had not pleaded 
justification as an affirmative defense, Siedenbach v Riley, 111 NY 560, 
19 NE 275 (1888); Griffin v Long Island R. Co., 101 NY 348, 4 NE 740 
(1886), and the rule is apparently the same in conversion, see Kaufman 
v Simons Motor Sales Co., 261 NY 146, 184 NE 739 (1933); Chasnov v 
Marlane Holding Co., 137 Misc 332, 244 NYS 455 (Mun Ct 1930), citing 
the Siedenbach and Griffin cases. These rules are inconsistent with the 
rules followed in most jurisdictions, see Advisory Committee Notes, 
CLS, CPLR 7101; Restatement, Second, Torts § 895. That rule was, as 
to replevin, incorporated in CPA § 1093, but has been changed by CPLR 
7101 that provides: “An action under this article may be brought to try 
the right of possession of a chattel.” The effect of CPLR 7101 is to permit 
a defendant in a replevin action, whether based on wrongful taking or 
wrongful detention, to defend by showing title in a third person only if 
he or she establishes a connection with that title. While logically there 
should be no distinction between replevin and conversion, CPLR 7101 
deals only with replevin and not with conversion. It may be, therefore, 
that as to conversion, the common law rule continues to apply. 


Damages are governed by the rules stated in the Comment to PJI 
3:10. It should, however, be noted that when the basis of the action is 
wrongful detention and the bailee pleads ignorance of the date or cir- 
cumstances of the loss of the goods, the measure of damages is the high- 
est value of the property between the date of inception of the bailment 
and the date when the bailor is notified that the property has been lost, 
Procter & Gamble Distributing Co. v Lawrence Am. Field Warehousing 
Corp., 16 NY2d 344, 266 NYS2d 785, 213 NE2d 873 (1965). In such a 
case, the following instruction may be given: 


PJI 3:11.2 


If you find that the plaintiff, AB, is entitled to 
recover from the defendant, CD, but you cannot 
decide when the conversion occurred, you may 
award AB damages measured by the highest value 
of the property between the date the property was 
delivered to CD and the date AB received notice 
that the property had been lost. 
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The statute of limitations for recovery of a chattel is three years, 
CPLR 214(3). While accrual normally runs from the date the conversion 
occurs and not from discovery or the exercise of diligence to discover, 
where the original possession is lawful, a conversion does not occur 
until after a demand and a refusal to return the property, see D’Amico 
v First Union Nat. Bank, 285 AD2d 166, 728 NYS2d 146 (1st Dept 
2001). Similarly, a cause of action for replevin against a good faith 
purchaser of a stolen chattel accrues when the true owner demands 
return of the chattel and the person in possession refuses to return it, 
Solomon R. Guggenheim Foundation v Lubell, 77 NY2d 311, 567 NYS2d 
623, 569 NE2d 426 (1991); Feld v Feld, 279 AD2d 3938, 720 NYS2d 35 
(1st Dept 2001); Bendheim v Butler, 255 AD2d 664, 679 NYS2d 460 (3d 
Dept 1998). There is no duty of reasonable diligence to search for the 
stolen chattel imposed on the owner for purposes of the statute of limi- 
tations although that is a factor that may be considered on the separate 
defense of laches, Solomon R. Guggenheim Foundation v Lubell, supra. 
Laches may be an affirmative defense to a claim for replevin, see Matter 
of Flamenbaum, 22 NY3d 962, 978 NYS2d 708, 1 NE3d 782 (2013). To 
establish the affirmative defense of laches, the party against whom the 
claim for replevin is asserted must show that the property owner failed 
to exercise reasonable diligence to locate the property and that such 
failure prejudiced the party, see id. 


The statute of limitations for actions where the State seeks to re- 
cover personal property is six years or two years from the time of 
discovery, CPLR 213(5), CPLR 203(g), State v Seventh Regiment Fund, 
Inc., 98 NY2d 249, 746 NYS2d 637, 774 NE2d 702 (2002). 


The Exempt Income Protection Act (e.g., CPLR 5222-a), among 
other things, restricts the scope of a restraining notice imposed by a 
judgment creditor against a judgment debtor’s bank account, and 
provides a special procedure whereby a judgment debtor is notified of 
the restraint, informed of potential exemptions from restraint (e.g., 
Social Security benefits, public assistance, unemployment insurance, 
etc.) and given forms to facilitate the filing of a claim that some or all of 
the judgment debtor’s funds are exempt from restraint or execution. Al- 
though a financial institution’s failure to send the forms to the judg- 
ment debtor-account holder may hinder the judgment debtor-account 
holder’s ability to assert a claim of exemption and cause otherwise 
exempt funds to be restrained, no private right of action exists under 
the Act in favor of the judgment debtor against the financial institution, 
Cruz v TD Bank, N.A., 22 NY3d 61, 979 NYS2d 257, 2 NE3d 221 (2013). 
However, a violation of the judgment debtor’s due process rights occurs 
where a judgment debtor’s bank account is restrained without prior no- 
tice to him or her or any opportunity to claim that certain funds in the 
account were exempt from debt collection, Distressed Holdings, LLC v 
Ehrler, 118 AD8d 111, 976 NYS2d 517 (2d Dept 2013). The judgment 
debtor should be afforded the opportunity to claim exemptions before 
any funds in his or her account are turned over, id. 
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Nuisance describes the consequences—inconvenience to others—of 
conduct, rather than the type of conduct involved. Copart Industries, 
Inc. v Consolidated Edison Co. of New York, Inc., 41 NY2d 564, 394 
NYS2d 169, 362 NE2d 968 (1977) (citing PJI). The conduct that results 
in nuisance liability may be intentional, negligent, or abnormally 
dangerous, Restatement, Second Torts § 822. The interest interfered 
with by such conduct may be public or private, the ensuing legal action 
may be criminal, legal or equitable in nature, and the civil redress 
sought may be damages alone, an. injunction alone, or both injunction 
and damages, see Real Property Actions and Proceedings Law § 841. As 
is more completely spelled out in the Scope and Introductory Note pre- 
ceding § 822 of the earlier Restatement of Torts, and in the materials 
dealing with §§ 821A through 822 of the Restatement, Second, Torts, a 
great deal of confusion has resulted from the failure to distinguish cases 
on the basis of the type of conduct involved, the type of interest invaded 
and the type of redress sought, see also Prosser, Private Action For 
Public Nuisance, 52 VA L Rev 997. The confusion has been confounded 
by legislation which has added to the category “public nuisance,” conduct 
which would not be so categorized at common law. 


There are but two kinds of nuisance, public and private, but private 
redress in tort may be obtained for a purely public nuisance when the 
plaintiff has suffered a “particular damage.” The distinction between 
public and private nuisance is discussed in more detail below in this 
Introductory Statement and in the Comments to the charges that follow. 
It is sufficient to note that private nuisance is an interference with the 
use and enjoyment of land and, therefore, constitutes a wrong only as to 
persons who have rights, or privileges in the land. Further the interfer- 
ence must be “(1) intentional and unreasonable, (2) negligent or reck- 
less, or (3) actionable under rules governing liability for abnormally 
dangerous conditions or activities,” Copart Industries, Inc. v 
Consolidated Edison Co. of New York, Inc., 41 NY2d 564, 394 NYS2d 
169, 362 NE2d 968 (1977) (citing PJI); see also State v Fermenta ASC 
Corp., 238 AD2d 400, 656 NYS2d 342 (2d Dept 1997) (private nuisance 
claim dismissed where defendant had not been negligent in attempting 
to remove an agricultural herbicide from contaminating the water sup- 
ply); Benjamin v Nelstad Materials Corp., 214 AD2d 632, 625 NYS2d 
281 (2d Dept 1995) (private nuisance claim dismissed against cement 
manufacturing plant based on defendant’s use of most modern equip- 
ment that eliminated most of the noise and dust, and on plaintiffs 
awareness of existence of plant when plaintiff purchased home); Lichtman 
v Nadler, 74 AD2d 66, 426 NYS2d 628 (4th Dept 1980) (no cause of ac- 
tion for conditions of purely natural origin). On the other hand, a public 
nuisance consists of conduct or omissions that offend, interfere with or 
cause damage to the public in the exercise of rights common to all; such 
conduct or omission results in offense to public morals, interference 
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with the use by the public of a public place, or endangerment or injury 
to the property, health, safety or comfort of a considerable number of 
persons, New York v Smokes-Spirits.Com, Inc., 12 NY3d 616, 883 
NYS2d 772, 911 NE2d 834 (2009); Copart Industries, Inc. v Consolidated 
Edison Co. of New York, Inc., supra; Davies v S.A. Dunn & Company, 
LLC, 200 AD3d 8, 156 NYS3d 457 (3d Dept 2021); Duffy v Baldwin, 183 
AD3d 1053, 124 NYS3d 110 (8d Dept 2020). A private nuisance is 
redressable only at the instance of the person whose rights or privileges 
have been interfered with, see PJI 3:16. A public nuisance so far as 
concerns vindication of the public interest may be redressed only at the 
suit of the attorney general or, if the state has expressly or impliedly 
delegated authority to it, a municipality, New York Trap Rock Corpora- 
tion v Clarkstown, 299 NY 77, 85 NE2d 873 (1949); see Nassau 
Neuropsychiatric Soc., Inc. v Adelphi University, 18 NY2d 370, 275 
NYS2d 511, 222 NE2d 380 (1966). Stated differently, a public nuisance 
is actionable by a private person only if it is shown that the person suf- 
fered special injury beyond that suffered by the community at large, 
532 Madison Ave. Gourmet Foods, Inc. v Finlandia Center, Inc., 96 
NY2d 280, 727 NYS2d 49, 750 NE2d 1097 (2001); Davies v S.A. Dunn & 
Company, LLC, supra; Duffy v Baldwin, supra. In addition to interfer- 
ing with the public interest, a public nuisance may, however, cause 
“private and peculiar” injury to one or more persons or entities and, if 
so, tort redress may be available, see Copart Industries, Inc. v 
Consolidated Edison Co. of New York, Inc., supra; Wakeman v Wilbur, 
147 NY 657, 42 NE 341 (1895). If the public nuisance interferes with 
the use and enjoyment of land, it constitutes a private nuisance as well, 
and the person or entity injured will have, in essence, an action for 
private nuisance, see PJI 3:17. When the interference suffered is to 
some other interest, however, an action for private nuisance is not 
available, but the person or entity injured may be able to maintain a 
private action for public nuisance, see PJI 3:18. 


The conduct that results in nuisance liability, as above noted may 
be intentional, negligent or abnormally dangerous. Intentional conduct 
may constitute a nuisance because it is unlawful in itself or because it 
causes unreasonable interference, see Penal Law § 240.45; Restate- 
ment, Second, Torts § 822, Comment g. Intentional conduct unlawful in 
itself is often referred to as “absolute” nuisance, meaning apparently 
that neither negligence nor unreasonableness of the resulting interfer- 
ence need be shown. For reasons hereafter stated, the charges that fol- 
low concern only intentional conduct. PJI 3:16 deals with private 
nuisance. PJI 3:17 and PJI 3:18 cover private actions for public 
nuisance. PJI 3:17 concerns unreasonable interference with use and 
enjoyment of land, but since particular damage unrelated to land can 
also result from unreasonable interference, it can be adapted for such a 
situation. PJI 3:18 concerns unlawful conduct causing particular dam- 
age unrelated to land, but since interference with use and enjoyment of 
land can also result therefrom, it can be adapted for such a situation. 


Although it can be characterized as both nuisance and negligence, 
public or private nuisance that is based on negligence is but a single 
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wrong, Copart Industries, Inc. v Consolidated Edison Co. of New York, 
Inc., 41 NY2d 564, 394 NYS2d 169, 362 NE2d 968 (1977); Morello v 
Brookfield Const. Co., 4 NY2d 83, 172 NYS2d 577, 149 NE2d 202 (1958); 
Stevens & Thompson Paper Company Inc. v Middle Falls Fire Depart- 
ment, Inc., 188 AD3d 1504, 187 NYS3d 529 (3d Dept 2020); Chenango 
Inc. v Chenango, 256 AD2d 793, 681 NYS2d 640 (3d Dept 1998). Prior 
to the adoption of comparative fault in 1975, CPLR 1411-1413, contrib- 
utory negligence was a bar to recovery as to a negligence cause of action 
but not as to a nuisance cause of action based on intentional conduct, 
Copart Industries, Inc. v Consolidated Edison Co. of New York, Inc., 
supra; Restatement, Second Torts § 840B. Since negligence must be 
proven, and contributory negligence is a defense, albeit partial 
subsequent to 1975, nothing is gained by submitting the case to the jury 
on the theory of nuisance, and the court need not do so, Morello v Brook- 
field Const. Co., 4 NY2d 83, 172 NYS2d 577, 149 NE2d 202 (1958); 
McKenna v Allied Chemical & Dye Corp., 8 AD2d 463, 188 NYS2d 919 
(4th Dept 1959). Thus, no separate charge for nuisance based on 
negligence is required, and it is preferable to submit the case to the jury 
on the theory of negligence alone, McKenna v Allied Chemical & Dye 
Corp., supra. For examples of such charges and further discussion with 
respect to nuisance based on negligence, see PJI 2:105; PJI 2:108; PJI 
2:110; PJI 2:116; PJI 2:118; see also PJI 2:36 for the pattern charge on 
comparative negligence. 


Abnormally dangerous conduct is an independent basis for the 
imposition of liability, Doundoulakis v Hempstead, 42 NY2d 440, 398 
NYS2d 401, 368 NE2d 24 (1977); Restatement, Second, Torts § 519-520 
(expressly adopted in Doundoulakis). The principle of strict liability for 
abnormally dangerous things or activities, first declared in Rylands v 
Fletcher, LR 3 HL 330 (1868) (See Prosser, Torts (4th ed.) at 505, 512 & 
78) and defined and adopted in somewhat different form in §§ 519-524 
of the Restatement, Second, Torts, went through a process of slow 
development and recognition in New York. Prosser suggests that the 
result reached by classifying conduct as “abnormally dangerous” can be 
reached under the name of absolute nuisance or nuisance per se, without 
proof of negligence, Prosser, Torts (4th ed.) at 512-517; see, e.g., Landau 
v New York, 180 NY 48, 72 NE 631 (1904) (discharge of fireworks in a 
busy highway in the midst of a large city was at least a public nuisance 
as a matter of fact); Melker v New York, 190 NY 481, 83 NE 565 (1908) 
(“when the degree of danger is obvious and so extreme as to invite 
calamity, nuisance per se exists”); and Heeg v Licht, 80 NY 579 (1880) 
(Gury allowed to determine whether a powder magazine constituted a 
private nuisance as a matter of fact). In blasting cases, the early distinc- 
tion between damage caused by the trespass of debris as opposed to no 
trespass by vibration and concussion, has been eliminated from New 
York jurisprudence as a result of Spano v Perini Corp., 25 NY2d 11, 302 
NYS2d 527, 250 NE2d 31 (1969). According to the Court of Appeals, 
“one who engages in blasting must assume responsibility, and be liable 
without fault, for any injury he causes to neighboring property,” Spano 
v Perini Corp., supra at 15. 


In Doundoulakis v Hempstead, 42 NY2d 440, 398 NYS2d 401, 368 
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NE2d 24 (1977), plaintiffs’ property damage claims were based upon 
negligence and absolute lability and no mention is made of nuisance. 
Nevertheless, the Court of Appeals held that hydraulic dredging and 
land filling could constitute not only negligent conduct but also 
abnormally dangerous activity giving rise to strict liability. In so hold- 
ing, the Court expressly relied upon Prosser, and the Restatement, 
Second, Torts: 


Imposing strict liability upon landowners who undertake abnor- 
mally dangerous activities is not uncommon (see, generally, Prosser, 
Torts (4th ed.), § 78). The policy consideration may be simply put: those 
who engage in activity of sufficiently high risk of harm to others, espe- 
cially where there are reasonable even if more costly alternatives, 
should bear the cost of harm caused the innocent (see Restatement, 
Torts Second, § 519, comment d; Spano v Perini. . .). Determining 
whether an activity is abnormally dangerous involves multiple factors. 
Analysis of no one factor is determinative. Moreover, even activity 
abnormally dangerous under one set of circumstances is not necessarily 
abnormally dangerous for all occasions (see Restatement, Torts Second 
§ 520, comment f). Guidelines, however, are identifiable. The many 
cases and authorities suggest the numerous factors to be weighed. 
Particularly useful are the six criteria listed in Restatement of Torts 
Second (§ 520): (a) existence of a high degree of risk of some harm to 
the person, land or chattels of other; (b) likelihood that the harm that 
results from it will be great; (c) inability to eliminate the risk by the 
exercise of reasonable care; (d) extent to which the activity is not a mat- 
ter of common usage; (e) inappropriateness of the activity to the place 
where it is carried on; and (f) extent to which its value to the com- 
munity is outweighed by its dangerous attributes.’ 42 NY2d at 448, 398 
NYS2d at 404. 


A pattern jury charge based on abnormally dangerous conduct is 
not included because the issue of whether an activity is abnormally 
dangerous is a matter for the court. Doundoulakis v Hempstead, supra; 
Restatement, Second, Torts, § 520 comment 1. The reason given by the 
Restatement for this rule is that, unlike negligence which involves com- 
monplace situations with which the jury is competent to deal, “the 
imposition of strict liability . . . involves a characterization of 
defendant’s activity or enterprise itself and a decision as to whether he 
is free to conduct it all without becoming liable for the harm which 
ensues though he has used all reasonable care. This calls for a decision 
of the court, and it is no part of the province of the jury . . .” Id; see, 
e.g., Heeg v Licht, 80 NY 579 (1880). While the nature of the activity as 
abnormally dangerous is one for the court, there may be other questions 
for the jury, such as who and how many of the parties engaged in the 
activity; whether the abnormally dangerous activity proximately caused 
the injuries suffered, and the extent of apportionment among several 
tortfeasors; see generally Doundoulakis v Hempstead, 42 NY2d 440, 
398 NYS2d 401, 368 NE2d 24 (1977). 


Generally, as to nuisance, see Prosser, Torts (4th Ed.) 571, Chapter 
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15, 1 Harper & James, The Law of Torts 64, §§ 1.23—1.30; 81 NYJur2d, 


Nuisances §§ 1 et seq.; 85 NYJur2d, Premises Liability §§ 250-258; Re- 
statement, Second, Torts §§ 821A—840E. 
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PJI 3:16. Torts Other Than Negligence—Private 
Nuisance 


As you have heard, the plaintiff AB claims that 
the defendant CD created a private nuisance in 
that (he, she, it) unreasonably interfered with AB’s 
use and enjoyment of (his, her, its) (and, property) 
by [state claimed interference]. CD claims that [state 
defendant’s claim, such as: (his, her, its) conduct did 
not cause any interference, any interference was 
not substantial, and/or (his, her, its) use of (his, 
her, its) own property was not at any time 
unreasonable]. 


To recover damages for private nuisance, AB 
must prove (1) that CD interfered with AB’s right 
to use and enjoy (his, her, its) (land, property), (2) 
that the interference was substantial, (3) that CD’s 
conduct was intentional, and (4) that CD’s conduct 
was unreasonable under all of the circumstances. 


There is interference with the right to use and 
enjoy (land, property) when a defendant causes 
[state where appropriate: damage to land, buildings 
or vegetation; annoyance, inconvenience or dis- 
comfort; a threat of future substantial damages]. 


Interference with the right to use and enjoy 
(land, property) is substantial if it is real and 
noticeable rather than imagined, trivial or petty. 
The test is not what disturbs or annoys AB [state 
where appropriate: disrupts AB’s business operation, 
disturbs or annoys AB’s customers or employees], 
but whether a reasonable person in the same area 
would be annoyed or disturbed by the interference. 


Interference is intentional if the person doing 
it acts for the purpose of interfering with the 
owner’s use and enjoyment of (his, her, its) (land, 
property), or (he, she, it) [state as appropriate: knows 
that such interference will result or is substan- 
tially certain to result from (his, her, its) conduct, 
becomes aware that (his, her, its) conduct is caus- 
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ing substantial interference and nevertheless 
continues it]. 


Whether an interference with the right to use 
and enjoy (land, property) is unreasonable is a 
question of degree, requiring you to balance the 
need for CD’s conduct [state where appropriate: and 
its usefulness and social value] against the serious- 
ness of the harm that AB (suffered, is suffering). In 
deciding whether CD’s conduct was unreasonable, 
you must consider all of the circumstances, includ- 
ing [state as appropriate: the character of the neigh- 
borhood, the location of the properties, the nature 
and purpose of CD’s use of (his, her, its) property 
and its value to the community, whether CD’s use 
was begun before or after AB occupied (his, her, 
its) (land, property), the nature, extent and fre- 
quency of the interference with AB’s use and 
enjoyment, whether the interference can be 
avoided or lessened without undue hardship to 
CD]. No one of these factors is conclusive, but all 
are to be considered together and in relation to all 
of the surrounding circumstances. 


You must first decide whether CD interfered 
with AB’s use and enjoyment of (his, her, its) (land, 
property). If you decide that CD interfered with 
AB’s use and enjoyment of (his, her, its) (land, 
property), then you must go on to consider whether 
the interference was substantial. If you decide that 
CD did not interfere with AB’s use and enjoyment 
of (his, her, its) (land, property) or that the interfer- 
ence was not substantial, then you will find for CD 
[state where appropriate: on this claim]. 


If you decide that CD interfered with AB’s use 
and enjoyment of (his, her, its) (land, property) 
and that the interference was substantial, you will 
next consider whether CD’s conduct was 
intentional. If you decide that CD acted for the 
purpose of interfering with AB’s use and enjoy- 
ment of (his, her, its) (land, property), or that CD 
[state as appropriate: knew that such interference 
was substantially certain to result from (his, her, 
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its) conduct, became aware that (his, her, its) 
conduct was causing such interference and never- 
theless continued it], your finding will be that CD’s 
conduct was intentional. If you decide that CD’s 
conduct was intentional, you will go on to consider 
whether CD’s conduct was unreasonable. If you 
decide that CD’s conduct was not intentional, you 
will find for CD [state where appropriate: on this 
claim]. 


If, after weighing the factors that I have given 
to you, you decide that, under all of the circum- 
stances, the interference with plaintiffs right to 
use and enjoy (his, her, its) (land, property) was 
unreasonable, then you will find for AB and go on 
to consider AB’s damages. On the other hand, if 
you decide that CD’s conduct was reasonable 
under all of the circumstances, you will find for 
CD [state where appropriate: on this claim]. 


Comment 
(See also Introductory Statement, supra.) 


Based on Copart Industries, Inc. v Consolidated Edison Co. of New 
York, Inc., 41 NY2d 564, 394 NYS2d 169, 362 NE2d 968 (1977) (citing 
PJI); Hogle v H.H. Franklin Mfg. Co., 199 NY 388, 92 NE 794 (1910); 
McCarty v Natural Carbonic Gas Co., 189 NY 40, 81 NE 549 (1907); 
Davis v Niagara Falls Tower Co., 171 NY 336, 64 NE 4 (1902); Cogswell 
v New York, N.H. & H.R. Co., 103 NY 10, 8 NE 537 (1886); Campbell v 
Seaman, 63 NY 568 (1876); Hay v Cohoes Co., 2 NY 159 (1849); and see 
RPAPL § 841; Penal Law § 240.45; Prosser & Keeton, Torts (5th ed) 
§ 87; 1 Harper & James, The Law of Torts, §§ 1.23-1.30; Restatement, 
Second, Torts §§ 821D, 821E, 821F, 822, 826. The pattern charge covers 
only intentional wrongdoing by defendant. Private nuisance may also be 
based on negligent conduct or abnormally dangerous activity, see Chris- 
tenson v Gutman, 249 AD2d 805, 671 NYS2d 835 (3d Dept 1998). With 
respect to negligent and abnormally dangerous conduct, see Introduc- 
tory Statement, supra. 


Tort causes of action, including claims of nuisance, based on radio 
frequency interference are preempted by the Federal Communications 
Act, Monfort v Larson, 257 AD2d 261, 693 NYS2d 286 (3d Dept 1999). 
However, a cause of action for breach of an alleged contract to sell a 
radio station is not preempted, id. 


The essence of private nuisance is interference with the use and 
enjoyment of land, Copart Industries, Inc. v Consolidated Edison Co. of 


153 


PJI 3:16 PATTERN Tiny INSTRUCTIONS 


New York, Inc., 41 NY2d 564, 394 NYS2d 169, 362 NE2d 968 (1977); 
Heeg v Licht, 80 NY 579 (1880); Ivory v International Business 
Machines Corp., 116 AD3d 121, 983 NYS2d 110 (3d Dept 2014); Haire v 
Bonelli, 57 AD3d 1354, 870 NYS2d 591 (38d Dept 2008); Handler v 1050 
Tenants Corp., 295 AD2d 238, 744 NYS2d 161 (1st Dept 2002); Zimmer- 
man v Carmack, 292 AD2d 601, 739 NYS2d 430 (2d Dept 2002); Chris- 
tenson v Gutman, 249 AD2d 805, 671 NYS2d 835 (3d Dept 1998). 
Nuisance is characterized by a pattern of continuity or recurrence of ob- 
jectionable conduct, Taggart v Costabile, 131 AD8d 243, 14 NYS3d 388 
(2d Dept 2015) (repeated large parties at all hours of night that impeded 
flow of traffic and entailed loud music, public consumption and alcohol 
and use and sale of illegal drugs); Berenger v 261 West LLC, 93 AD3d 
175, 940 NYS2d 4 (1st Dept 2012), and differs from trespass in that 
there need be no interference with possession, although some acts may 
interfere with both possession and use and enjoyment and thus consti- 
tute both nuisance and trespass, Behar v Quaker Ridge Golf Club, Inc., 
118 AD3d 833, 988 NYS2d 633 (2d Dept 2014) (golf course owner oper- 
ated course in manner that failed to sufficiently reduce number of golf 
balls landing on plaintiffs property); Berenger v 261 West LLC, supra; 
Restatement, Second, Torts § 821D, Comments d and e; see Volunteer 
Fire Ass’n of Tappan, Inc. v Rockland, 101 AD8d 853, 956 NYS2d 102 
(2d Dept 2012). A private nuisance does not require any intrusion onto 
plaintiffs property, Pilatich v New Baltimore, 133 AD3d 1148, 20 
NYS3d 695 (38d Dept 2015); Schillaci v Sarris, 122 AD3d 1085, 997 
NYS2d 504 (3d Dept 2014); Volunteer Fire Ass’n of Tappan, Inc. v 
Rockland, supra. The elements of the tort of private nuisance are (1) an 
interference, substantial in nature, (2) intentional in origin, (3) unrea- 
sonable in character, (4) with plaintiffs right to use and enjoy land, (5) 
caused by defendant’s conduct, Copart Industries, Inc. v Consolidated 
Edison Co. of New York, Inc., supra (citing PJI); DelVecchio v Collins, 
178 AD3d 1336, 116 NYS38d 414 (8d Dept 2019); Berenger v 261 West 
LLC, supra; Doin v Champlain Bluffs Development Corp., 68 AD3d 
1605, 894 NYS2d 169 (3d Dept 2009); Mangusi v Mount Pleasant, 19 
AD3d 656, 799 NYS2d 67 (2d Dept 2005); Weinberg v Lombardi, 217 
AD2d 579, 629 NYS2d 280 (2d Dept 1995) (citing PJI); Futerfas v 
Shultis, 209 AD2d 761, 618 NYS2d 127 (3d Dept 1994); Mandel v Geloso, 
206 AD2d 699, 614 NYS2d 645 (3d Dept 1994); Langan v Bellinger, 203 
AD2d 857, 611 NYS2d 59 (3d Dept 1994); see Duffy v Baldwin, 183 
AD8d 1053, 124 NYS3d 110 (8d Dept 2020). Whether the plaintiff has 
the requisite property interest is a question of law for the court. The 
other elements will be questions for the jury unless the evidence is 
undisputed, DelVecchio v Collins, supra; Schillaci v Sarris, supra; 
Weinberg v Lombardi, supra (citing PJI); see Futerfas v Shultis, supra. 
The First Department has held that a cause of action for private 
nuisance cannot be maintained where the alleged nuisance affects a 
wide area and adjacent properties, Cedar & Washington Associates, 
LLC v Bovis Lend Lease LMB, Inc., 95 AD3d 448, 944 NYS2d 47 (1st 
Dept 2012). The pattern charge deals with each element that may pre- 
sent a jury question, although in many cases intention and causation 
will not be in dispute and the charge will have to be modified 
accordingly. 
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The right to use and enjoyment upon which the action is based may 
be that of an owner in possession, see Dixon v New York Trap Rock 
Corporation, 293 NY 509, 58 NE2d 517 (1944); an owner out of posses- 
sion, where there is injury of a permanent character that affects the re- 
version, Miller v Edison Electric Illuminating Co., 184 NY 17, 76 NE 
734 (1906); but see Drouin v Ridge Lumber, Inc., 209 AD2d 957, 619 
NYS2d 433 (4th Dept 1994); or a tenant in possession, where there is 
diminution in the rental value, id; Bly v Edison Electric Illuminating 
Co., 172 NY 1, 64 NE 745 (1902). However, it appears that a tenant has 
no claim against his or her landlord, Miller v Morse, 9 AD2d 188, 192 
NYS2d 571 (4th Dept 1959), except as otherwise provided by statute, 
see PJI 3:4 Comment. Plaintiff must be the holder of some legal interest 
affected by the nuisance, Kavanagh v Barber, 131 NY 211, 30 NE 235 
(1892); Ivory v International Business Machines Corp., 116 AD3d 121, 
983 NYS2d 110 (3d Dept 2014); Restatement, Second, Torts, § 821E. 
However, the fact that plaintiffs have sold the property does not 
preclude a nuisance action, since they may be entitled to nominal dam- 
ages or temporary nuisance damages measured by the reduction in the 
usable value of the property, Schillaci v Sarris, 122 AD3d 1085, 997 
NYS2d 504 (3d Dept 2014). The action cannot be maintained by a 
member of the owner’s family, Kavanagh v Barber, supra (husband); 
Hughes v Auburn, 161 NY 96, 55 NE 389 (1899) (daughter); Ivory v 
International Business Machines Corp., supra (son), by an employee 
against his employer, Daurizio v Merchants’ Despatch Transp. Co., 152 
Misc 716, 274 NYS 174 (Sup 1934) or by a licensee of a tenant against 
the landlord, Sterger v Vansiclen, 182 NY 499, 30 NE 987 (1892). There 
can be no recovery for a private nuisance by the owner of the property 
from which the nuisance emanates, Oliver Chevrolet Inc. v Mobil Oil 
Corp., 249 AD2d 793, 671 NYS2d 850 (3d Dept 1998) (action for dam- 
ages caused by leaks from underground storage tanks located on 
plaintiffs property). 


The interference may take the form of (1) damage to plaintiffs 
land, buildings or vegetation, Copart Industries, Inc. v Consolidated 
Edison Co. of New York, Inc., 41 NY2d 564, 394 NYS2d 169, 362 NE2d 
968 (1977); Dunlop Tire & Rubber Corp. v FMC Corp., 53 AD2d 150, 
385 NYS2d 971 (4th Dept 1976), (2) annoyance, inconvenience or 
discomfort to one who has the necessary property interest, Kavanagh v 
Barber, 131 NY 211, 30 NE 235 (1892); Crawford v Tyrrell, 128 NY 341, 
28 NE 514 (1891); Cogswell v New York, N.H. & H.R. Co., 103 NY 10, 8 
NE 537 (1886); see Taggart v Costabile, 131 AD3d 248, 14 NYS3d 388 
(2d Dept 2015) (repeated large parties at all hours of night that impeded 
flow of traffic and entailed loud music, public consumption and alcohol 
and use and sale of illegal drugs); Behar v Quaker Ridge Golf Club, 
Inc., 118 AD3d 833, 988 NYS2d 633 (2d Dept 2014); Gellman v Seawane 
Golf & Country Club, Inc., 24 AD3d 415, 805 NYS2d 411 (2d Dept 2005) 
(operation of driving range caused golf balls to continuously escape 
range); Schwegel v Chiaramonte, 4 AD3d 519, 772 NYS2d 379 (2d Dept 
2004) (videotaping litigants and their children), or (3) the threat of 
future substantial damage to plaintiffs property, Wall St. Transcript 
Corp. v 343 East 48rd St. Holding Corp., 81 AD2d 783, 489 NYS2d 23 
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(1st Dept 1981); Buchanan v Cardozo, 24 AD2d 620, 262 NYS2d 247 (2d 
Dept 1965), affd in part, appeal dismissed in part, 16 NY2d 1029, 265 
NYS2d 908, 213 NE2d 317 (1965); Prosser, Torts (4th ed) § 87. However, 
damage to the property is not required, Schillaci v Sarris, 122 AD3d 
1085, 997 NYS2d 504 (3d Dept 2014). The interference must be 
substantial, not trifling, material and actual not fanciful or sentimental, 
Copart Industries, Inc. v Consolidated Edison Co. of New York, Inc., 
supra; McCarty v Natural Carbonic Gas Co., 189 NY 40, 81 NE 549 
(1907); Bohan v Port Jervis Gas-Light Co., 122 NY 18, 25 NE 246 (1890); 
Doin v Champlain Bluffs Development Corp., 68 AD3d 1605, 894 NYS2d 
169 (8d Dept 2009); Kaplan v Lynbrook, 12 AD3d 410, 784 NYS2d 586 
(2d Dept 2004); McNeary v Niagara Mohawk Power Corp., 286 AD2d 
522, 728 NYS2d 840 (3d Dept 2001); Dugway, Ltd. v Fizzinoglia, 166 
AD2d 836, 563 NYS2d 175 (3d Dept 1990); see Anderson v Elliott, 24 
AD3d 400, 807 NYS2d 101 (2d Dept 2005) (television filming on several 
occasions not a substantial interference); Lewis v Stiles, 158 AD2d 589, 
551 NYS2d 557 (2d Dept 1990). 


The standard by which substantiality is measured is whether the 
situation would disturb the physical comfort of normal persons in the 
community, Bove v Donner-Hanna Coke Corp., 236 App Div 37, 258 
NYS 229 (4th Dept 1932); Turner v Coppola, 102 Misc2d 1048, 424 
NYS2d 864 (Sup 1980), aff'd, 78 AD2d 781, 484 NYS2d 563 (2d Dept 
1980); Restatement, Second, Torts § 821F, Comment d; 81 NYJur2d, 
Nuisances § 16, not whether plaintiff because of an illness or idiosyn- 
crasy has in fact been discomforted, even though his or her illness is 
such that continuation of the nuisance may result in plaintiffs death, 
Lord v De Witt, 116 F 713 (CCSD NY 1902); 81 NYJur2d, Nuisances 
§ 17. It has been said that “nuisance, as a general rule, involves the 
idea of continuity or recurrence,” Ford v Grand Union Co., 240 App Div 
294, 270 NYS 162 (3d Dept 19384), rev’d on other grounds 268 NY 243, 
197 NE 266; see Berenger v 261 West LLC, 93 AD3d 175, 940 NYS2d 4 
(1st Dept 2012); see also Nussbaum v Lacopo, 27 NY2d 311, 317 NYS2d 
347, 265 NE2d 762 (1970). While duration or frequency or recurrence 
bears on the issue of reasonableness, see infra, “the fact that the injury 
is only occasional,” McCarty v Natural Carbonic Gas Co., 189 NY 40, 
46, 81 NE 549 (1907), or even that it involves only a single instance of 
damage, Heeg v Licht, 80 NY 579 (1880), is not conclusive on the issue 
of substantiality, Restatement, Second, Torts § 821F, Comment g. De- 
spite damages caused to neighbors, owners of rural land have no affir- 
mative duty to remedy conditions of a purely natural origin upon their 
property, Frank v Garrison, 184 AD2d 852, 584 NYS2d 217 (3d Dept 
1992) (plaintiffs’ upstream lands flooded as result of beaver dam on 
defendant’s property). 


Although nuisance is often discussed in terms of intentional 
conduct, such a claim is actionable upon proof that the defendant’s 
invasion was either intentional, negligent or reckless, or otherwise 
involved abnormally dangerous activities, DelVecchio v Collins, 178 
AD3d 1336, 116 NYS3d 414 (8d Dept 2019); 517 Union St. Associates 
LLC v Town Homes of Union Square LLC, 156 AD3d 1187, 68 NYS3d 
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173 (3d Dept 2017). Intent may consist of a malicious desire to do harm, 
as when a spite fence is erected, see RPAPL § 843, but does not require 
a desire to do harm, see PJI 3:1 and Comment. An invasion of another’s 
interest in the use and enjoyment of land is intentional when the 
defendant acts for the purpose of causing it or knows that it is resulting 
or is substantially certain to result from the defendant’s conduct, Copart 
Industries, Inc. v Consolidated Edison Co. of New York, Inc., 41 NY2d 
564, 394 NYS2d 169, 362 NE2d 968 (1977); Burdick v Tonoga, Inc., 191 
AD3d 1220, 148 NYS3d 123 (3d Dept 2021); Higgins v Orchard Park, 
277 AD2d 989, 716 NYS2d 845 (4th Dept 2000); McKenna v Allied 
Chemical & Dye Corp., 8 AD2d 4638, 188 NYS2d 919 (4th Dept 1959); 
see Waters v McNearney, 8 AD2d 13, 185 NYS2d 29 (38d Dept 1959), 
affd, 8 NY2d 808, 202 NYS2d 24, 168 NE2d 255 (1960); Restatement, 
Second, Torts § 825, comment d. In such instances, as each of the cases 
cited in this paragraph holds, negligence is not an issue, the only fur- 
ther question being whether defendant’s conduct is unreasonable. 


Reasonableness is sometimes a question of law but generally is a 
question of fact, McCarty v Natural Carbonic Gas Co., 189 NY 40, 81 
NE 549 (1907); Board of Ed. of Central School Dist. No. 3, Town of 
Cortlandt, Westchester County v Westchester, 34 Misc2d 795, 230 
NYS2d 627 (Sup 1962), aff'd, 18 AD2d 966, 238 NYS2d 511 (2d Dept 
1963). The law of private nuisance is a matter of degree and involves a 
balancing of interests, id. No one may make an unreasonable use of his 
or her property to the material injury of a neighbor’s, but that does not 
mean that property may never be used as to do injury to a neighbor. 
Persons living in organized communities must tolerate some damage, 
annoyance or inconvenience from each other, Nussbaum v Lacopo, 27 
NY2d 311, 317 NYS2d 347, 265 NE2d 762 (1970); Restatement, Second, 
Torts § 822, Comment g. They are compensated by the advantages of 
civilized society, Campbell v Seaman, 63 NY 568 (1876). Whether the 
use by defendant of his or her property is a nuisance requires the weigh- 
ing of the gravity of the harm to plaintiff against the utility of and ne- 
cessity for defendant’s conduct, Little Joseph Realty, Inc. v Babylon, 41 
NY2d 738, 395 NYS2d 428, 363 NE2d 1163 (1977); McCarty v Natural 
Carbonic Gas Co., supra; Wheeler v Lebanon Valley Auto Racing Corp., 
303 AD2d 791, 755 NYS2d 763 (3d Dept 2003); see Boomer v Atlantic 
Cement Co., 26 NY2d 219, 309 NYS2d 312, 257 NE2d 870 (1970); Prosser 
& Keeton, Torts (5th ed) § 88; Restatement, Second, Torts §§ 826-831 
(discussing in detail the factors involved). Following are some of the fac- 
tors, no one of which is conclusive, that must be considered in determin- 
ing whether defendant’s use is reasonable under all the circumstances: 
location of the properties, priority of use, nature of use, public utility, 
character of the neighborhood, extent and frequency of the injury, the 
effect on the enjoyment of life, health and property, McCarty v Natural 
Carbonic Gas Co., supra at 50 and 74. Duration of the harm, as noted 
above, may be part of the equation. The continuing nature of the injury 
in Dixon v New York Trap Rock Corporation, 293 NY 509, 58 NE2d 517 
(1944), made defendant’s blasting activity unreasonable and distin- 
guished that case from Booth v Rome, W. & O.T.R. Co., 140 NY 267, 35 
NE 592 (1893) (ovrld in part, Spano v Perini Corp., 25 NY2d 11, 302 
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NYS2d 527, 250 NE2d 31 (1969)), in which, because of its temporary 
nature, blasting was held reasonable and damnum absque injuria. 
Negligence in the sense that defendant could easily prevent the harm is 
also relevant on the question of reasonableness, McCarty v Natural 
Carbonic Gas Co., supra; see Hogle v H.H. Franklin Mfg. Co., 199 NY 
388, 92 NE 794 (1910); Restatement, Second, Torts § 828, comment h 
and § 830. And while priority of use is not conclusive, because one can- 
not by erecting a nuisance on his or her land thereby control the uses to 
which a neighbor’s lands may in the future be put, Squaw Island Freight 
Terminal Co. v Buffalo, 273 NY 119, 7 NE2d 10 (1937); Campbell v Sea- 
man, supra, it is a factor to be considered on the issue of reasonable- 
ness, Bove v Donner-Hanna Coke Corp., 236 App Div 37, 258 NYS 229 
(4th Dept 1932); see Prosser & Keeton, Torts (5th ed) § 88; Restate- 
ment, Second, Torts § 840D. 


A municipality may be found liable for a private nuisance, Volun- 
teer Fire Ass’n of Tappan, Inc. v Rockland, 101 AD8d 853, 956 NYS2d 
102 (2d Dept 2012). However, subject to constitutional limitations which 
may in some cases require compensation for a taking, legislative autho- 
rization may relieve a municipality or public service corporation of tort 
liability for what would ordinarily be a nuisance, Sadlier v New York, 
185 NY 408, 78 NE 272 (1906) (erection of bridge), but the statutory 
authority must be express, or must follow by clear implication from a 
power expressly conferred, so that it appears that the legislative body 
contemplated the doing of the very act that occasioned the injury, Squaw 
Island Freight Terminal Co. v Buffalo, 273 NY 119, 7 NE2d 10 (1937); 
Cogswell v New York, N.H. & H.R. Co., 103 NY 10, 8 NE 537 (1886). 
While it would be sufficient to prove a public nuisance, however, the 
fact that defendant has acted in violation of a city ordinance in erecting 
a building does not establish a private nuisance as a matter of law, 
Young v Scheu, 9 NYS 349 (Sup 1890); Stilwell v Buffalo Riding 
Academy, 4 NYS 414 (Sup 1888). Conversely, the fact that a particular 
use is permitted by the zoning ordinance does not establish as a matter 
of law that the use is not a private nuisance, Little Joseph Realty, Inc. v 
Babylon, 41 NY2d 738, 395 NYS2d 428, 363 NE2d 1163 (1977). “The 
law of nuisance and that of zoning both relate to the use of property, 
but they each protect a different interest. So a use which fully complies 
with a zoning ordinance may still be enjoined as a nuisance (Sweet v 
Campbell, 282 NY 146, 25 NE2d 963 (1940); but see Bove v Donner- 
Hanna Coke Corp., 236 App Div 37, 258 NYS 229 (4th Dept 1932)), 
albeit ‘the plaintiff assumes a heavy burden of proof (2 Anderson, New 
York Zoning Law and Practice, § 23.03),” 41 NY2d at 744. Where there 
is no showing of intent and a municipal defendant is immune from li- 
ability for ordinary negligence, summary judgment in favor of the 
defendant on a claim for private nuisance is appropriate, Stevens & 
Thompson Paper Company Inc. v Middle Falls Fire Department, Inc., 
188 AD3d 1504, 137 NYS3d 529 (3d Dept 2020) (dismissing private 
nuisance claim premised upon firefighters’ conduct while fighting fire). 


Causation must be established, Copart Industries, Inc. v 
Consolidated Edison Co. of New York, Inc., 41 NY2d 564, 394 NYS2d 
169, 362 NE2d 968 (1977); Harvey v Platten, 33 AD2d 724, 305 NYS2d 
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182 (38d Dept 1969); see Restatement, Second Torts § 834, Comment f. 
In some cases the causation portion of the pattern charge may have to 
be supplemented; in such a case, see PJI 2:70. References in the pattern 
charge to “defendant’s conduct” encompass both action and inaction on 
defendant’s part, since liability clearly attaches to a property owner 
who knows that others over whom the owner has control (e.g., employ- 
ees) are using his or her property to create a nuisance and takes no ac- 
tion to prevent it, Hogle v H.H. Franklin Mfg. Co., 199 NY 388, 92 NE 
794 (1910); Restatement, Second, Torts § 838. Similarly liable is a les- 
sor who does not create the nuisance him or herself but leases the prop- 
erty for a purpose which the lessor knows or has reason to believe will 
constitute a nuisance, Fish v Dodge, 4 Denio 311 (NY Sup 1847); Pickard 
v Collins, 23 Barb 444 (NY Gen Term 1856); Robinson v Smith, 7 NYS 
38 (Gen Term 1889); see Restatement, Second § 837. Moreover, the 
hirer of an independent contractor is liable for work done by the contrac- 
tor which constitutes a nuisance, see Berg v Parsons, 156 NY 109, 50 
NE 957 (1898); King v New York Cent. & H.R.R. Co., 66 NY 181 (1876); 
Restatement, Second, Torts § 427A, but not when the nuisance lies not 
in the work contracted for, but in the means adopted by the contractor 
for carrying it out, Murphy v New York, 128 App Div 463, 112 NYS 807 
(1st Dept 1908), aff'd in part, rev’d in part, 203 NY 106, 96 NE 409 
(1911). A tenant whose presence results in threats by third parties to 
the security of the building that the tenant occupies, causing the 
landlord to implement additional security measures, is not liable for 
nuisance on the theory that the tenancy creates a safety risk, League of 
Arab States v 4 Third Leasehold, LLC, 2 AD3d 318, 768 NYS2d 604 (1st 
Dept 2003). As to independent contractors generally, see PJI 2:255- 
2:258. 


The sole tenant of a building that fails to conform to a building code 
requirement regarding height and location requirements of chimneys on 
adjacent buildings is not liable for nuisance, where the evidence 
establishes that the tenant, which had approved the building plans, did 
not exercise supervision or control over the construction project and 
where the building code preempts common law, making only the owner 


responsible for the consequence of code violations, Bondoc v Zervoudis, 
270 AD2d 105, 704 NYS2d 74 (1st Dept 2000). 


Prior to the adoption of comparative fault principles in New York in 
1975, CPLR Art. 14-A, contributory negligence, although a bar to 
recovery in cases of nuisance arising from negligence, McFarlane v 
Niagara Falls, 247 NY 340, 160 NE 391 (1928), was not a factor to be 
considered with respect to nuisance arising from an intentional act, see 
Copart Industries, Inc. v Consolidated Edison Co. of New York, Inc., 41 
NY2d 564, 394 NYS2d 169, 362 NE2d 968 (1977); Restatement, Second, 
Torts § 840B; Prosser, Torts (4th ed) § 91; Annot: 73 ALR2d 1378. It is 
unclear, however, whether plaintiffs culpable conduct will constitute a 
partial defense in regard to a nuisance arising from an intentional act 
on or after September 1, 1975, but the fact that plaintiff can reasonably 
avoid the consequences of the nuisance may limit the damages recover- 
able, American Electronics, Inc., Taller & Cooper Division v Christo 
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Poulos & Co., 43 Misc2d 302, 250 NYS2d 738 (Sup 1964); see Prosser, 
Torts (4th ed) § 91; Restatement, Second, Torts § 840B, comment i § 918; 
see also Squaw Island Freight Terminal Co. v Buffalo, 273 NY 119, 7 
NE2d 10 (1937), and the discussion of priority of use, supra this 
comment. It appears clear, however, that as to claims arising on or after 
September 1, 1975, neither contributory negligence nor implied as- 
sumption of risk will bar recovery, CPLR 1411-1413; Copart Industries 
Inc. v Consolidated Edison Co., supra, see comments to PJI 2:55.1. For 
a charge on comparative negligence, see PJI 2:36. 


Responsibility of the creator of a private nuisance continues when 
he demises the premises to another with the nuisance on it, State v Ole 
Olsen, Ltd., 38 AD2d 967, 331 NYS2d 761 (2d Dept 1972); Fish v Dodge, 
4 Denio 311 (NY Sup 1847); see Restatement, Second Torts § 834, com- 
ment |. How long the grantor’s or lessor’s liability continues and when 
the grantee’s or lessee’s liability begins is not clear. The Restatement 
distinguishes between nuisances which defendant actively created and 
those arising from defendant’s failure to act, Restatement, Second, 
Torts, Scope Note preceding § 834, p. 148, and in some respects between 
a nuisance arising from activities carried on after transfer of the land 
and those arising from conditions on the land, compare Restatement, 
Second, Torts § 837 with § 840A. With respect to a nuisance actively 
created by defendant, the Restatement position is that so long as the 
condition continues, so may the liability of its creator, § 834, comment l. 
As to a nuisance not created by defendant but which arose from 
defendant’s failure to abate a condition, liability continues notwithstand- 
ing that the interference occurs after defendant leased the property, so 
long as defendant continues to be the owner, but terminates when 
defendant transfers the property, Restatement, Second, Torts § 837. 
The grantee or lessee incurs liability for a condition existing when he or 
she took possession, (1) if the condition is a state of disrepair, when he 
or she has reason to know or should have known of the invasion or risk 
involved, (2) if the condition is other than a state of disrepair, when the 
person whose interest was invaded requests the grantee or lessee to 
abate it, Wenzlick v McCotter, 87 NY 122 (1881); Restatement, Second, 
Torts § 839 and comment i. Compare PJI 2:110, 2:116, 2:118, concern- 
ing negligence liability after transfer; see Ahern v Steele, 115 NY 203, 
22 NE 193 (1889). Where the offending condition is something other 
than a state of disrepair, a landowner who has relinquished possession 
has no duty to abate if the landowner did not create the nuisance, 
consent to it or have notice of it before transferring possession to an- 
other, Taggart v Costabile, 131 AD3d 243, 14 NYS3d 388 (2d Dept 
2015). A demand to ameliorate the condition by an aggrieved neighbor 
after the transfer occurred does not give rise to a duty on the landown- 
er’s part to abate, id. When the nuisance arises from disrepair of the 
premises although in good condition when leased, the lessor will be li- 
able for the nuisance if the lessor failed to keep the premises in repair 
in violation of a covenant to repair, Strauss v Hamersley, 13 NYS 816 
(CP Ct 1891); see Ahern v Steele, supra; PJI 2:116 and 2:118. Gener- 
ally, as to the persons responsible for a private nuisance, see Restate- 
ment, Second, Torts §§ 427A, 834, 837, 840A. 
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The measure of damages for permanent injury to property is loss of 
market value, or the cost of restoration, while the measure of damages 
for loss of use is the decrease in the property’s rental value during the 
pendency of the injury, Jenkins v Etlinger, 55 NY2d 35, 447 NYS2d 
696, 482 NE2d 589 (1982); Volunteer Fire Ass’n of Tappan, Inc. v 
Rockland, 101 AD3d 853, 956 NYS2d 102 (2d Dept 2012). The plaintiff 
need only present evidence as to one measure of damages, and that 
measure will be used when neither party presents evidence going to the 
other measure, Jenkins v Etlinger, supra. 


The measure of damages in other than permanent injury cases is 
the diminution in either the rental value or usable value, at plaintiffs 
election, Woolsey v New York El. R. Co., 134 NY 323, 30 NE 387 (1892), 
affd, 134 NY 323, 31 NE 891 (1892), different results reached on reh 
134 NY 326, 31 NE 891; Doin v Champlain Bluffs Development Corp., 
68 AD3d 1605, 894 NYS2d 169 (3d Dept 2009); Tom Sawyer Motor 
Inns, Inc. v Chemung County Sewer Dist. No. 1, 33 AD2d 720, 305 
NYS2d 408 (8d Dept 1969); New York Damages Law § 985. Diminution 
in rental value means the difference in rental value of the premises free 
of the nuisance and subject to it, Pritchard v Edison Electric Illuminat- 
ing Co., 179 NY 364, 72 NE 243 (1904); Francis v Schoellkopf, 53 NY 
152 (1873). Evidence of a bona fide offer to lease at a given rental upon 
removal of the nuisance is admissible, but not conclusive on the subject, 
Rumsey v New York & N.E.R. Co., 186 NY 543, 32 NE 979 (1893). Us- 
able value has a distinct meaning, which must be made clear to the 
jury, Ewanski v Solvay Process Co., 227 App Div 597, 238 NYS 508 (4th 
Dept 1930). It means the value of the use of the premises to the oc- 
cupant, distinct from the rent reserved in the lease, Bly v Edison 
Electric Illuminating Co. of New York, 111 App Div 170, 97 NYS 592 
(1st Dept 1906), affd, 188 NY 582, 81 NE 1160 (1907); Bates v Holbrook, 
89 App Div 548, 85 NYS 673 (1st Dept 1904). Evidence of loss of income 
or profits from business conducted on the premises is admissible on the 
issue of usable value, Barnes v Midland Railroad Terminal Co., 218 NY 
91, 112 NE 926 (1916); Shaw’s Jewelry Shop v New York Herald Co., 
170 App Div 504, 156 NYS 651 (1st Dept 1915), aff'd, 224 NY 731, 121 
NE 890 (1918). 


In addition to the diminution in either rental value or usable value, 
plaintiff is entitled to recover any reasonable expense of restoring the 
property to its former condition or of preventing future injury from the 
nuisance, Pritchard v Edison Electric Illuminating Co., 179 NY 364, 72 
NE 243 (1904); Barrick v Schifferdecker, 123 NY 52, 25 NE 365 (1890); 
Burk v High Point Homes, Inc., 22 Misc2d 492, 197 NYS2d 969 (Sup 
1960); see Annot: 41 ALR2d 1064. Furthermore, whether or not the 
property injury is permanent, plaintiff is entitled to recover consequen- 
tial damages to health or which result from discomfort, Dixon v New 
York Trap Rock Corporation, 293 NY 509, 58 NE2d 517 (1944); Taylor v 
Leardi, 120 AD2d 727, 502 NYS2d 514 (2d Dept 1986). However, there 
is no recovery for emotional distress caused by the observation of dam- 
age to one’s property where plaintiff is not put in danger of physical 
injury, Dabb v NYNEX Corp., 262 AD2d 1079, 691 NYS2d 840 (4th 
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Dept 1999). Interest is recoverable on the property damage, CPLR 
5001(a); Mairs v Manhattan Real Estate Asso., 89 NY 498 (1882). For a 
charge with respect to interest, see PJI 2:313. Damage to reputation is 
not recoverable in a nuisance action, State v General Elec. Co., 199 
AD2d 595, 604 NYS2d 355 (3d Dept 1993). 


The standard for imposing punitive damages is a strict one and pu- 
nitive damages will be awarded only in exceptional cases, with the 
conduct justifying such an award manifesting spite or malice, a fraudu- 
lent or evil motive on the part of the defendant, or such a conscious and 
deliberate disregard of the interests of others that the conduct may be 
called willful or wanton; an unmotivated, unintentional or even ac- 
cidental result of a legally intentional act cannot, alone, qualify, Marinac- 
cio v Clarence, 20 NY3d 506, 964 NYS2d 69, 986 NE2d 903 (2013); 
DelVecchio v Collins, 178 AD8d 13836, 116 NYS3d 414 (3d Dept 2019). 


Subject to the qualifications noted infra, where a private continuing 
nuisance arises out of negligence and is alleged to be recurring, the 
wrong is regarded as being continuous and is not referable exclusively 
to the date of the negligent act, 509 Sixth Ave. Corp. v New York City 
Transit Authority, 15 NY2d 48, 255 NYS2d 89, 203 NE2d 486 (1964); 
Kulpa v Stewart’s Ice Cream, 144 AD2d 205, 534 NYS2d 518 (3d Dept 
1988); see Sova v Glasier, 192 AD2d 1069, 596 NYS2d 228 (4th Dept 
1993). However, damages are limited to the three year statutory period 
immediately preceding commencement of the action, Scheg v Agway, 
Inc., 229 AD2d 963, 645 NYS2d 687 (4th Dept 1996); Cippitelli v 
Niskayuna, 203 AD2d 632, 610 NYS2d 622 (8d Dept 1994); Sova v 
Glasier, supra; Kulpa v Stewart’s Ice Cream, supra; see State v General 
Elec. Co., 199 AD2d 595, 604 NYS2d 355 (3d Dept 1993). However, for 
damage caused by the latent effects of exposure to any substance or 
combination of substances, the three year period is computed from the 
date of discovery of the injury or from the date when the injury reason- 
ably should have been discovered, whichever is earlier, CPLR 214-c(2); 
Jensen v General Elec. Co., 82 NY2d 77, 603 NYS2d 420, 623 NE2d 547 
(1993); Curry v D’Onofrio, 29 AD3d 727, 816 NYS2d 144 (2d Dept 2006); 
see Dabb v NYNEX Corp., 262 AD2d 1079, 691 NYS2d 840 (4th Dept 
1999) (alleged harmful effect of electricity upon cows is patent, not 
latent, making CPLR 214-c inapplicable). In such cases, the rule of 
continuing nuisance announced in 509 Sixth Ave. Corp. v New York 
City Transit Authority, supra, is inapplicable except as to actions for 
injunctive relief, Jensen v General Elec. Co., supra. 


The Comprehensive Environmental Response, Compensation, and 
Liability Act of 1980 (CERCLA), 42 USC § 9601 et seq., preempts in 
part statutes of limitations (but not statutes of repose) applicable to 
state-law personal injury or property damage actions (such as nuisance) 
arising from the release of a hazardous substance, pollutant, or 
contaminant into the environment, 42 USC § 9658; CTS Corp. v 
Waldburger, 134 SCt 2175 (2014). Section 9658 adopts a discovery rule 
for statute of limitation purposes: statutes of limitations in covered ac- 
tions begin to run when a plaintiff discovers, or reasonably should have 


162 


Torts OTHerR THAN NEGLIGENCE PJI 3:16 


discovered, that the harm in question was caused by the contaminant, 
CTS Corp. v Waldburger, supra. 


The notice of claim requirements of General Municipal Law § 50-e 
are not applicable where plaintiffs seek equitable relief to abate or 
enjoin a nuisance and the demand for money damages is incidental and 
subordinate to the requested injunctive relief, Stanton v Southold, 266 
AD2d 277, 698 NYS2d 258 (2d Dept 1999). 
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2. PusBLic 


a. Private ActTION BASED ON INTENTIONAL AND UNREASONABLE 
INTERFERENCE 


PJI 3:17. Torts Other Than Negligence—Public 
Nuisance—Private Action Based on Intentional 
and Unreasonable Interference With the Use 
and Enjoyment of Land 


Any obstruction which unreasonably interferes 
with public use of the (street, sidewalk) is a public 
nuisance, and if it interferes with (access to, the 
use and enjoyment of) nearby property, the law 
permits the (owner, lessor) of the property to re- 
cover any damage caused by the obstruction. The 
public right is not absolute but relative, and the 
obstruction of public use of a (street, sidewalk) for 
a necessary business purpose is permissible, pro- 
vided that in relation to the public convenience 
the interference is reasonable in extent and 
duration. 


Plaintiff in this case claims that defendant has 
unreasonably interfered with the public right to 
use the (street, sidewalk) by (/describe claimed 
interference, such as:/ the use of a bridge for loading 
and unloading trucks for more than half the busi- 
ness day) with the result that (/state particular dam- 
age claimed, such as:] (his, her) employees and 
customers have been inconvenienced and (he, she) 
has lost customers because of diversion of pedes- 
trian traffic). Defendant admits that (he, she) (used 
a bridge for loading and unloading trucks) but 
contends that such use was reasonable and 
necessary. Plaintiff has the burden of proving by 
clear and convincing evidence that there was 
substantial interference with the public conve- 
nience which caused (him, her) material damage. 
If there was such interference and damage, then 
the burden of proving that the interference was 
necessary for defendant’s business and reasonable 
in relation to public convenience is on defendant. 


If you find that there was no substantial inter- 
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ference with public convenience or that although 
there was, it did not cause material damage to 
plaintiff, you will find for defendant. If you find 
that there was substantial interference with pub- 
lic convenience which caused plaintiff material 
damage, you must then consider whether defen- 
dant’s (use of the loading bridge) was necessary 
and reasonable. In making that determination, you 
must consider all of the circumstances including 
(fuse such of the following as are warranted by the 
evidence:/ the nature of defendant’s business, the 
purpose for which the bridge was used, how long 
its use was continued at any one time and how 
many times per day it was used, how much of the 
street, sidewalk it occupied, and the nature and 
degree of inconvenience and danger to the public). 
If you find that (use of the loading bridge) was nec- 
essary for defendant’s business and reasonable in 
relation to public convenience, you will find for 
defendant. If you find that (use of the bridge) was 
not necessary for defendant’s business or that it 
was unreasonable in relation to public conve- 
nience, you will find for the plaintiff in the amount 
of damages that you find (he, she) sustained as a 
result of its use. 


Comment 
(See also Introductory Statement preceding PJI 3:16.) 


Based on Beauchamp v New York City Housing Authority, 12 NY2d 
400, 240 NYS2d 15, 190 NE2d 412 (1963); Lyman v Potsdam, 228 NY 
398, 127 NE 312 (1920); Ackerman v True, 175 NY 353, 67 NE 629 
(1903); Wakeman v Wilbur, 147 NY 657, 42 NE 341 (1895); Callanan v 
Gilman, 107 NY 360, 14 NE 264 (1887); Graceland Corp. v Consolidated 
Laundries Corp., 7 AD2d 89, 180 NYS2d 644 (1st Dept 1958), affd, 6 
NY2d 900, 190 NYS2d 708, 160 NE2d 926 (1959); see Prosser, Torts 
(4th ed), § 88; 81 NYJur2d, Nuisances §§ 50, 51; Prosser, Private Action 
for Public Nuisance, 52 VA L Rev 997; Restatement, Second, Torts 
§§ 821A, 821B, 821C, 837, 838, 839, 840B, 840C, 840E. The pattern 
charge covers only intentional wrongdoing by defendant. A private ac- 
tion for public nuisance may also be based on negligent or abnormally 
dangerous activity. With respect to negligent and abnormally dangerous 
conduct, see Introductory Statement preceding PJI 3:16. The pattern 
charge assumes that there is no dispute concerning either causation or 
intent; when there is, the charge must be modified accordingly, see 
infra this comment. As to the interrelation of the pattern charge and 
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PJI 3:18, see Introductory Statement, supra. Since plaintiff bears the 
burden of proof on some issues and defendant on others, the first 
paragraph of PJI 1:60 rather than PJI 1:23 should be used in charging 
on the meaning of burden of proof. 


The essence of public nuisance is interference with the rights of the 
community at large, such as interference with the public’s right to ac- 
cess public land, Haire v Bonelli, 57 AD3d 1354, 870 NYS2d 591 (3d 
Dept 2008). Thus, Penal Law § 240.45 defines criminal nuisance (a mis- 
demeanor) in part as “conduct either unlawful in itself or unreasonable 
under all the circumstances (by which) he knowingly or recklessly cre- 
ates or maintains a condition which endangers the safety or health of a 
considerable number of persons.” Except that civil liability may also be 
predicated on interference with property and on negligent conduct, this 
definition is equally applicable to civil cases, see Copart Industries, Inc. 
v Consolidated Edison Co. of New York, Inc., 41 NY2d 564, 394 NYS2d 
169, 362 NE2d 968 (1977). However, where a penal statute does not 
expressly confer a private right of action on individuals pursuing civil 
relief, recovery under such a statute may be had only if a private right 
of action may fairly be implied, Hammer v American Kennel Club, 1 
NY3d 294, 771 NYS2d 493, 803 NE2d 766 (2003), and under circum- 
stances of alleged sexual abuse by a priest, Penal Law § 240.45 does not 
imply a private right of action, Golden v Diocese of Buffalo, NY, 184 
AD3d 1176, 125 NYS3d 813 (4th Dept 2020). Conduct unlawful in itself 
is considered in detail in the Comment of PJI 3:18. Examples of such 
conduct are the operation of a house of prostitution; New York v Land 
and Bldg. known as 355 West 41st Street, 23 AD3d 183, 805 NYS2d 32 
(1st Dept 2005), Crawford v Tyrrell, 128 NY 341, 28 NE 514 (1891), and 
certain unlicensed obstructions of the public ways, Delaney v Philhern 
Realty Holding Corporation, 280 NY 461, 21 NE2d 507 (1939); Dotsko v 
Littlejohn, 31 AD2d 245, 296 NYS2d 581 (4th Dept 1969) (citing PJD). 
Examples of intentional conduct unreasonably affecting public rights 
are the discharge of fireworks in a busy highway in the midst of a large 
city where a large number of people are assembled, Melker v New York, 
190 NY 481, 83 NE 565 (1908); blocking the sidewalk for four or five 
hours out of each business day, Callanan v Gilman, 107 NY 360, 14 NE 
264 (1887); parking and storing trucks on the sidewalk, Graceland 
Corp. v Consolidated Laundries Corp., 7 AD2d 89, 180 NYS2d 644 (1st 
Dept 1958), affd, 6 NY2d 900, 190 NYS2d 708, 160 NE2d 926 (1959); 
maintaining a piggery in such location and manner as materially to 
interfere with the health, well being and property rights of neighbors 
and the public generally, Mount Pleasant v Van Tassell, 7 Misc2d 643, 
166 NYS2d 458 (Sup 1957), aff'd, 6 AD2d 880, 177 NYS2d 1010 (2d 
Dept 1958); maintaining a noisy racetrack in a tranquil, rural, residen- 
tial community, Hoover v Durkee, 212 AD2d 839, 622 NYS2d 348 (3d 
Dept 1995). Restatement, Second, Torts § 821B, comment d, takes the 
position that a public nuisance is always of a criminal nature. 


A cause of action for public nuisance is not stated where plaintiff 
alleges damages that are merely for economic loss caused by breach of a 
contract and not for personal injuries or property damage independent 
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of defendant’s failure to fulfill the contract, Chemical Bank v Stahl, 255 
AD2d 126, 679 NYS2d 386 (1st Dept 1998). 


The elements of a private action for public nuisance based on 
intentional conduct which unreasonably interferes with the use and 
enjoyment of land are essentially the same as the elements of an action 
for private nuisance. They are (1) unreasonable interference with the 
rights of the public, (2) caused by defendant’s conduct, (3) intentionally 
caused, (4) which result in particular damage to plaintiff's use and 
enjoyment of his land. In most cases causation and intent are not 
disputed. If either is disputed, that portion of PJI 3:16 and its comment 
dealing with the issue may be used in modifying the instant charge. 


The burden of proof is on plaintiff to establish, by clear and convinc- 
ing evidence, a substantial and unreasonable interference with the pub- 
lic right, DeStefano v Emergency Housing Group, Inc., 281 AD2d 449, 
722 NYS2d 35 (2d Dept 2001); see Golden v Diocese of Buffalo, NY, 184 
AD3d 1176, 125 NYS3d 813 (4th Dept 2020). It is also plaintiffs burden 
to prove the requisite particular damage resulted from the public 
nuisance, Van Cortlandt v New York Cent. R. Co., 265 NY 249, 192 NE 
401 (1934); Caso v District Council 37, Am. Federation of State, County 
and Municipal Emp., AFL-CIO, 43 AD2d 159, 350 NYS2d 173 (2d Dept 
1973); Old Forge Co. v Webb, 31 Misc 316, 65 NYS 503 (Sup 1900), 
affd, 57 App Div 636, 68 NYS 1145 (4th Dept 1901). However, when 
defendant is charged with creating a nuisance by obstructing the 
sidewalk or street, it is incumbent upon defendant to show that his or 
her use of it was necessary and reasonable in reference to the public 
convenience, Lyman v Potsdam, 228 NY 398, 127 NE 312 (1920); Callanan 
v Gilman, 107 NY 360, 14 NE 264 (1887). Whether those cases involved 
the burden of proof of reasonableness or simply the burden of going 
forward with the evidence is not clear. The fact that they apparently 
stem from Clifford vy Dam, 81 NY 52 (1880) (holding that defendant 
could not prove license when he had not pleaded it as a defense because 
it was incumbent on defendant to allege and prove any justification for 
his act), suggests that the burden of proof rather than that of going 
forward is involved. Note should be taken that the burden of proving 
reasonable necessity is apparently not shifted to defendant in a case 
involving a private nuisance, Canfield v Quayle, 170 Misc 621, 10 
NYS2d 781 (Sup 1939); Pawlowicz v American Locomotive Co., 90 Misc 
450, 154 NYS 768 (Sup 1915); see Comment, PJI 3:16. 


The particular damage which plaintiff must show in order to 
maintain a private action for public nuisance is often referred to in the 
cases as “special damage,” but since the latter phrase has other mean- 
ings in the law, it is not used in this comment. What is referred to is 
damage “private and peculiar” to plaintiff, Wakeman v Wilbur, 147 NY 
657, 42 NE 341 (1895), or to special injury beyond that suffered by the 
community at large, 532 Madison Ave. Gourmet Foods, Inc. v Finlandia 
Center, Inc., 96 NY2d 280, 727 NYS2d 49, 750 NE2d 1097 (2001); Davies 
v S.A. Dunn & Company, LLC, 200 AD3d 8, 156 NYS3d 457 (38d Dept 
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2021); Duffy v Baldwin, 183 AD3d 1053, 124 NYS3d 110 (3d Dept 2020); 
Booth v Hanson Aggregates New York, Inc., 16 AD3d 1187, 791 NYS2d 
766 (4th Dept 2005); Wall Street Garage Parking Corp. v New York 
Stock Exchange, Inc., 10 AD3d 223, 781 NYS2d 324 (1st Dept 2004); 
Pearlman v Simons, 276 AD2d 762, 714 NYS2d 767 (2d Dept 2000); see 
Gellman v Seawane Golf & Country Club, Inc., 24 AD3d 415, 805 NYS2d 
411 (2d Dept 2005) (defendant’s golf range did not cause plaintiff to suf- 
fer a special injury beyond that suffered by the community at large); 
Concerned Citizens of Cedar Heights-Woodchuck Hill Road v DeWitt 
Fish and Game Club, Inc., 302 AD2d 938, 755 NYS2d 192 (4th Dept 
2003) (defendant’s shooting range did not cause plaintiffs to suffer an 
injury different from that sustained by other members of community); 
Orange and Rockland Utilities Inc. v Washomatic, 187 AD2d 855, 589 
NYS2d 719 (3d Dept 1992) (special damages which is described as dam- 
age of a special character, distinct and different from the injury suffered 
by the public generally, may include electric company’s potential li- 
ability resulting from dangerous location of utility poles). In order to 
constitute “special injury,” the harm must be different in kind from that 
suffered by the public, not merely different in degree, 532 Madison Ave. 
Gourmet Foods, Inc. v Finlandia Center, Inc., supra; Davies v S.A. 
Dunn & Company, LLC, supra; Booth v Hanson Aggregates New York, 
Inc., supra; Wheeler v Lebanon Valley Auto Racing Corp., 303 AD2d 
791, 755 NYS2d 763 (8d Dept 2003). Where the claimed injury is com- 
mon to the entire community, a private right of action for public 
nuisance is barred, Duffy v Baldwin, supra. This does not, however, 
mean that plaintiffs damage must be exclusive; the fact that many oth- 
ers may also have sustained like damage, different from that sustained 
by the general public, is immaterial, Francis v Schoellkopf, 53 NY 152 
(1873); Lansing v Smith, 4 Wend 9 (NY 1829); Leo v General Elec. Co., 
145 AD2d 291, 538 NYS2d 844 (2d Dept 1989), but plaintiffs damage is 
not peculiar and is thus insufficient if its injury has been suffered in 
common with the general public, Burns Jackson Miller Summit & 
Spitzer v Lindner, 59 NY2d 314, 464 NYS2d 712, 451 NE2d 459 (1983) 
(illegal transit strike affecting all New York City businesses similarly); 
Saks v Petosa, 184 AD2d 512, 584 NYS2d 321 (2d Dept 1992). Thus, 
business closures caused by construction-related disasters leading to 
the closure of more than a dozen midtown Manhattan blocks to traffic 
was not a special injury given the widespread business interference and 
ensuing pecuniary damage suffered, 532 Madison Ave. Gourmet Foods, 
Inc. v Finlandia Center, Inc., supra, nor was a parking garage’s loss of 
business resulting from heightened security procedures put in place af- 
ter 9/11, Wall Street Garage Parking Corp. v New York Stock Exchange, 
Inc., 10 AD3d 223, 781 NYS2d 324 (1st Dept 2004), nor was noise 
emanating from a racetrack given that all members of the community 
experienced the same interference, Wheeler v Lebanon Valley Auto Rac- 
ing Corp., supra. The plaintiffs did not assert a public nuisance claim 
because their injury was not different in kind from the community at 
large, which consisted of other homeowners and residents impacted by 
odors emanating from a nearby landfill, Davies v S.A. Dunn & Company, 
LLC, supra. There is no requirement that the damage be direct, and the 
injury need not be extensive, although it should be substantial or mate- 
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rial and not merely nominal, Wakeman v Wilbur, supra; Graceland 
Corp. v Consolidated Laundries Corp., 7 AD2d 89, 180 NYS2d 644 (ist 
Dept 1958), affd, 6 NY2d 900, 190 NYS2d 708, 160 NE2d 926 (1959). 


Particular damage has been held sufficient to sustain the action 
where plaintiff who lived adjacent to a bawdy house suffered embar- 
rassment and discomfort from the noise and the indecent display at the 
window, Crawford v Tyrrell, 128 NY 341, 28 NE 514 (1891); where 
residents sustained a loss of their water supply when their wells went 
dry because of defendant’s operation of a quarry, which did not affect 
other residents who utilized a public source of water, Booth v Hanson 
Aggregates New York, Inc., 16 AD3d 1137, 791 NYS2d 766 (4th Dept 
2005); where a highway or sidewalk obstruction which caused inconve- 
nience and delay to the public interfered with ingress and egress to 
plaintiff's place of business, Shaw’s Jewelry Shop v New York Herald 
Co., 170 App Div 504, 156 NYS 651 (1st Dept 1915), affd, 224 NY 731, 
121 NE 890 (1918); or diverted customers, Callanan v Gilman, 107 NY 
360, 14 NE 264 (1887); or interfered with access to an apartment house 
or private dwelling, Graceland Corp. v Consolidated Laundries Corp., 7 
AD2d 89, 180 NYS2d 644 (1st Dept 1958), affd, 6 NY2d 900, 190 NYS2d 
708, 160 NE2d 926 (1959); or where persons engaged in commercial 
fishing have suffered diminution or loss of livelihood as a result of pol- 
lution, Leo v General Elec. Co., 145 AD2d 291, 588 NYS2d 844 (2d Dept 
1989). In Wakeman v Wilbur, 147 NY 657, 42 NE 341 (1895), plaintiff, 
who used a highway to haul logs and was required because of defendant’s 
obstruction to use a longer route, to his pecuniary damage, was held to 
have suffered damage different from the delay and inconvenience to the 
public because he had a greater need to use the road. Whether the par- 
ticular damage plaintiff claims to have suffered differs in kind from 
that suffered by the general public and is legally sufficient to sustain 
the action is a question of law for the court, but whether plaintiff has 
suffered the damage he claims may be a question for the jury. Thus, in 
Van Cortlandt v New York Cent. R. Co., 265 NY 249, 192 NE 401 (1934), 
the claimed damage was depreciation in the value of plaintiffs prop- 
erty, as it was in part in Graceland Corp. v Consolidated Laundries 
Corp., supra. In both those cases trial was before the court without a 
jury, but the issue of whether plaintiff had proven the claimed damage 
was treated as a question of fact. 


Reasonableness is a question of fact unless reasonable persons can- 
not fairly differ as to the conclusion, Lyman v Potsdam, 228 NY 398, 
127 NE 312 (1920). The public right to use of a-street, sidewalk, stream 
or other public way is not absolute but relative. A permanent obstruc- 
tion (e.g., shade tree, water hydrant, telephone pole) may be maintained 
if it serves a useful public purpose, does not appropriate the land of the 
street to private use, and leaves an unobstructed passageway of suf- 
ficient width, Robert v Powell, 168 NY 411, 61 NE 699 (1901). A 
temporary obstruction (e.g., for loading and unloading of merchandise) 
may be maintained by an abutting owner to fill a reasonable necessity 
and for a reasonable time, Graceland Corp. v Consolidated Laundries 
Corp., 7 AD2d 89, 180 NYS2d 644 (1st Dept 1958), affd, 6 NY2d 900, 
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190 NYS2d 708, 160 NE2d 926 (1959). As a matter of law there is no 
public nuisance in the maintenance of a stepping-stone at the curb 
when eight feet of clear open sidewalk space is left for travelers, Robert 
v Powell, supra, but there is a public nuisance when the uncontradicted 
evidence shows that an unloading bridge obstructed the sidewalk for 
four or five hours of each business day, Callanan v Gilman, 107 NY 360, 
14 NE 264 (1887). It is, however, a question for the jury whether the 
discharge of fireworks on a highway in the midst of a large city was un- 
reasonable and, therefore, a public nuisance, Melker v New York, 190 
NY 481, 83 NE 565 (1908); Landau v New York, 180 NY 48, 72 NE 631 
(1904). The extent of interference, the length of time that it exists, the 
balance of convenience among members of the public and the necessity 
for the use are factors relevant to the determination of reasonableness, 
Lyman v Potsdam, supra; Callanan v Gilman, supra; Graceland Corp. v 
Consolidated Laundries, Corp., supra. Priority of use (“coming to the 
nuisance”) is also a factor, although it is more often applied to private 
rather than to public nuisance, Graceland Corp. v Consolidated 
Laundries, Corp., supra. Prior to the adoption of comparative fault 
principles in New York in 1975, CPLR Art. 14-A, contributory 
negligence, although a bar to recovery in cases of nuisance arising from 
negligence, McFarlane v Niagara Falls, 247 NY 340, 160 NE 391 (1928), 
was not a factor to be considered with respect to nuisance arising from 
an intentional act, see Copart Industries, Inc. v Consolidated Edison 
Co. of New York, Inc., 41 NY2d 564, 394 NYS2d 169, 362 NE2d 968 
(1977); Restatement, Second, Torts § 840B; Prosser, Torts (4th ed) § 91; 
Annot: 73 ALR2d 1378. It is unclear, however, whether plaintiffs 
culpable conduct will constitute a partial defense in regard to a nuisance 
arising from an intentional act on or after September 1, 1975, but the 
fact that plaintiff can reasonably avoid the consequences of the nuisance 
may limit the damages that he may recover, American Electronics, Inc., 
Taller & Cooper Division v Christo Poulos & Co., 43 Misc2d 302, 250 
NYS2d 738 (Sup 1964); see Prosser, Torts (4th ed) § 91; Restatement, 
Second, Torts § 840B, comment i, § 918; see also Squaw Island Freight 
Terminal Co. v Buffalo, 273 NY 119, 7 NE2d 10 (19387). It appears clear, 
however, that as to claims arising on or after September 1, 1975, nei- 
ther contributory negligence nor implied assumption of risk will bar 
recovery, CPLR 1411-1413; Copart Industries, Inc. v Consolidated 
Edison Co. of New York, Inc., supra; see Comments to PJI 2:55.1. For a 
charge on comparative negligence, see PJI 2:36. 


The Nuisance Abatement Law, Administrative Code of the City of 
New York § 7-701, which creates a standardized procedure for obtaining 
relief from public nuisances, does not preempt common law remedies, 
New York v Taliaferrow, 158 AD2d 445, 551 NYS2d 253 (2d Dept 1990). 
Thus, a court may award punitive damages based on a common law 
theory of public nuisance, even where plaintiffs are governmental enti- 
ties, id. 


As to the measure of damages, see Comment, PJI 3:16. 
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b. Private Action Basep on INTENTIONAL UNLAWFUL ConbDUCT 


PJI 3:18. Torts Other Than Negligence—Public 
Nuisance—Private Action Based on Intentional 
Unlawful Conduct (Absolute Nuisance) 


Any (opening made in, obstruction erected on) 
the public (street, sidewalk) without the license 
required by law is a public nuisance, though there 
be no negligence in its creation. A person who cre- 
ates such a public nuisance is liable for injuries 
sustained by any member of the public. 


Plaintiff in this case seeks damages for per- 
sonal injuries which (he, she) claims were caused 
by an (opening in, obstruction on) the (street, 
sidewalk) created by defendant without a license. 
Defendant denies that (he, she) created the (open- 
ing, obstruction) or that it caused plaintiffs injury, 
and says further that plaintiff was aware of the 
risk and did not act reasonably in proceeding in 
disregard of the risk. The burden of proof is on 
plaintiff to show that defendant created the ob- 
struction and that plaintiff's injury was caused by 
it and the burden of proving that plaintiff did not 
act reasonably in proceeding along the (street, 
sidewalk) notwithstanding the obstruction is on 
the defendant. 


If you find that defendant did not create the 
(opening, obstruction), or that the (opening, ob- 
struction) was not the cause of plaintiffs injury, 
you will find for defendant. 


If, however, you find that defendant did create 
the (opening, obstruction), and that it was the 
cause of plaintiff's injury, you will proceed to 
consider whether plaintiff acted reasonably in 
proceeding. 


If you find for the plaintiff, and if you also find 
that plaintiff was aware of the (opening, obstruc- 
tion) and of the risk involved in proceeding and 
that plaintiff acted unreasonably under all the cir- 
cumstances in continuing to proceed, (his, her) 
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damages must be reduced by the extent to which 
(his, her) unreasonable conduct contributed to 
(his, her) injuries. 


(He, She) was entitled to assume until (he, she) 
discovered otherwise that the (street, sidewalk) 
was safe for passage. But if (he, she) observed the 
(opening in, obstruction on) the (street, sidewalk) 
and was aware of the risk involved in proceeding, 
and proceeded anyway, you may find that (he, she) 
failed to act reasonably and must then determine 
the extent to which (his, her) unreasonable con- 
duct contributed to (his, her) injuries. In that 
context, unreasonableness would be measured by 
the apparent risk under the circumstances and the 
importance of the objective plaintiff was seeking. 


Comment 
(See also Introductory Statement preceding PJI 3:16) 


Based on Delaney v Philhern Realty Holding Corporation, 280 NY 
461, 21 NE2d 507 (1939); McFarlane v Niagara Falls, 247 NY 340, 160 
NE 391 (1928); Clifford v Dam, 44 NY Super Ct 391 (1879), affd, 81 NY 
52 (1880); Congreve v Smith, 18 NY 79 (1858); see Prosser, Torts (4th 
ed) 583, § 88; 81 NYJur2d, Nuisances §§ 5, 8, 39, 50, 51; Prosser, Private 
Action for Public Nuisance, 52 VA L Rev 997; Restatement, Second, 
Torts §§ 821A, 821B, 821C, 837, 839, 840B, 840C, 840E; see also Caso v 
District Council 37, Am. Federation of State, County and Municipal 
Emp., AFL-CIO, 43 AD2d 159, 350 NYS2d 173 (2d Dept 1973). For gen- 
eral discussion of what constitutes public nuisance, see Comment to PJI 
3:17. The pattern charge covers only intentional wrongdoing by 
defendant. A private action for absolute nuisance cannot be based on 
negligent conduct, see infra this comment, but can be based on 
abnormally dangerous activity. With respect to abnormally dangerous 
conduct, see the Introductory Statement preceding PJI 3:16. The pat- 
tern charge assumes that the fact that plaintiff was injured is not 
disputed and must be modified if that fact is in issue. Moreover, it as- 
sumes that a license was required for the opening in or obstruction on 
the public way and that defendant had no license; if that is an issue for 
the jury, the charge must be modified, see infra this comment. As to the 
interrelation of the pattern charge and PJI 3:17, see moet State- 
ment, supra. 


The elements of the private action for public nuisance dealt with by 
the pattern charge are (1) an absolute nuisance, (2) resulting from 
defendant’s intentional act, (3) causing, and (4) particular damage to 
plaintiff. The pattern charge assumes that there is no dispute concern- 
ing intent; when there is, the charge should be modified, see discussion 
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of intent in comment to PJI 3:16. If proximate cause is in issue the pat- 
tern charge should also be modified in accordance with PJI 2:70. 


Absolute nuisance is not clearly defined by the cases, see Prosser, 
Torts (4th ed) 582, § 87; Restatement, Second, Torts § 821A, Comment 
b(3); Annot: 73 ALR2d 1378, 1395. Delaney v Philhern Realty Holding 
Corporation, 280 NY 461, 21 NE2d 507 (1939), refers to “an absolute 
nuisance or a nuisance per se, that is a nuisance based on an act which 
is unlawful even if performed with due care” see State v Fermenta ASC 
Corp., 238 AD2d 400, 656 NYS2d 342 (2d Dept 1997) (defining nuisance 
per se as a nuisance based on an act that is intentional, even if 
performed with due care). Morello v Brookfield Const. Co., 4 NY2d 83, 
90, 172 NYS2d 577, 149 NE2d 202 (1958), and McFarlane v Niagara 
Falls, 247 NY 340, 343, 348, 160 NE 391 (1928), indicate that absolute 
nuisance is based on acts done at one’s peril which create a noxious or 
hazardous condition, as distinct from nuisance based on negligent acts 
creating similar conditions; but see McKenna v Allied Chemical & Dye 
Corp., 8 AD2d 463, 188 NYS2d 919 (4th Dept 1959) (dictum). The act is 
done at one’s peril because it is “unlawful in itself,” as where a license 
or permit required by statute or ordinance has not been obtained, 
Delaney v Philhern Realty Holding Corporation, supra at 465-466; 
Driscoll v New York City Transit Authority, 53 AD2d 391, 385 NYS2d 
540 (1st Dept 1976), or where safeguarding conditions imposed under 
such a license or permit have not been complied with, Jennings v Van 
Schaick, 108 NY 530, 533, 15 NE 424 (1888); Linzey v American Ice Co., 
131 App Div 333, 115 NYS 767 (8d Dept 1909), aff'd, 197 NY 605, 91 
NE 1116 (1910), or where a statutory duty, imposed for the benefit of a 
group of persons which includes the person harmed, to abate a public 
nuisance, has been violated, see Beauchamp v New York City Housing 
Authority, 12 NY2d 400, 240. NYS2d 15, 190 NE2d 412 (1963). In such 
cases it is unnecessary to show either that defendant’s conduct was un- 
reasonable (negligent) or that the interference with the public right was 
unreasonable in extent; liability is absolute (strict) because one who 
does an act unlawful in itself does so at his or her peril. And, since the 
determinative factor is what is unlawful in itself, the question whether 
a public nuisance is absolute is one for the court, Delaney v Philhern 
Realty Holding Corporation, supra; Congreve v Smith, 18 NY 79 (1858), 
although, of course, whether defendant had obtained a license or had 
complied with the conditions imposed under the license may constitute 
a question for the jury, Linzey v American Ice Co., supra. This defini- 
tion of absolute nuisance is supported by an analysis and comparison of 
the license cases and the statutory “public nuisance” cases. 


The license cases hold that for an opening in or obstruction on the 
public way created without a required license, the creator is liable 
without proof of negligence and without proof that the interference with 
public convenience was unreasonable in extent, Delaney v Philhern 
Realty Holding Corporation, 280 NY 461, 21 NE2d 507 (1939) (compres- 
sor pipe across sidewalk, if installed without permit); Clifford v Dam, 81 
NY 52 (1880) (coal hole in sidewalk installed without license); Congreve 
v Smith, 18 NY 79 (1858) (flagstone installed over an excavation in the 
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sidewalk made without authorization). However, the statement in the 
Delaney case (280 NY at 465) that “[i]f no license has been issued, then 
an obstruction in the public way is an absolute nuisance,” must be 
understood as reading that “[i]f a license is required and no license has 
been issued. . .,” for, as the cases discussed in the Comment to PJI 
3:17 make clear, at common law, temporary obstruction of the public 
way where necessary and reasonable in time and extent is not a public 
nuisance, and even some permanent obstructions are permissible. It is, 
therefore, the unlawfulness of the obstruction resulting from the absence 
of the required license that makes the nuisance absolute, and it is es- 
sential to recovery on this theory to allege that defendant’s act was 
unlawful, see Nolan v King, 97 NY 565 (1885); Uggla v Brokaw, 117 
App Div 586, 592, 102 NYS 857. (1st Dept 1907). In such a case, 
defendant’s liability is absolute unless he pleads and proves the required 
license and compliance with its conditions, Clifford v Dam, supra; Nuccio 
v Long Island R. Co., 262 App Div 763, 27 NYS2d 655 (2d Dept 1941); 
see Jorgensen v Squires, 144 NY 280, 39 NE 373 (1895); Uggla v 
Brokaw, supra. If the act is lawful, as when an opening is made or 
obstruction created under license, liability for failure to maintain it in 
good repair is not absolute, but, rather, turns on negligence, Delaney v 
Philhern Realty Holding Corporation, supra; McFarlane v Niagara 
Falls, 247 NY 340, 160 NE 391 (1928); Babbage v Powers, 130 NY 281, 
29 NE 132 (1891); Driscoll v New York City Transit Authority, 53 AD2d 
391, 385 NYS2d 540 (1st Dept 1976), as does the liability of one who not 
having him or herself created or participated in the creation of the 
obstruction, fails to discover and abate it, Hayes v Brooklyn Heights R. 
Co., 200 NY 183, 93 NE 469 (1910); Dickinson v New York, 92 NY 584 
(1883); Uggla v Brokaw, supra; see Restatement, Second, Torts § 839. 
When there is a question of fact concerning whether defendant had a 
license, the pattern charge must be modified to present that issue to the 
jury. Since in such a case the jury may find that there was a license, 
they must be charged not only on nuisance, as in the pattern charge, 
but on negligence and comparative fault as well. 


Statutes that declare particular conduct a public nuisance and 
unlawful also may be the predicate of absolute nuisance liability, if the 
statute expressly so provides or if it creates a new liability for the 
special benefit of a particular group or class of persons, Beauchamp v 
New York City Housing Authority, 12 NY2d 400, 240 NYS2d 15, 190 
NE2d 412 (1963), but otherwise are construed simply as defining the 
degree of care to be exercised under specified circumstances and not as 
creating absolute liability, see ibid; Lichtman v Nadler, 74 AD2d 66, 
426 NYS2d 628 (4th Dept 1980) (Public Health Law Art 15, “Municipal 
Insect Control”). The provisions of the Administrative Code of the City 
of New York involved in the Beauchamp case (Sections 564-15.0 and 
C26-193.0) were held merely to define the standard of care to be 
exercised in the interest of the general public. Whether the somewhat 
more specific wording of Multiple Dwelling Law § 309(1)(a) and Multiple 
Residence Law § 305(1), both of which expressly declare the conduct 
designated a nuisance to be “unlawful,” creates an absolute nuisance is 
not clear. No attempt has been made to find or analyze all the statutes 
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denominating particular conduct a “public nuisance,” but many are 
listed in 17A Carmody-Wait 2d §§ 107:48 et seq. and 81 NYJur2d 
Nuisances §§ 24 et seq. When the statute does impose absolute nuisance 
liability, the pattern charge may be adapted. When it simply establishes 
a negligence standard, PJI 2:108, 2:116 or 2:1118 should be used. 


A plaintiff who brings a private action for public nuisance based on 
absolute nuisance must show particular or “special” damage. For a gen- 
eral discussion of particular damage, see the Comment to PJI 3:17. 
Most absolute nuisance actions are for personal injury or property dam- 
age, and either clearly sustains the private action, Delaney v Philhern 
Realty Holding Corporation, 280 NY 461, 21 NE2d 507 (1939) (personal 
injury); Simmons v Everson, 124 NY 319, 26 NE 911 (1891) (death); 
Dygert v Schenck, 23 Wend 446 (NY Sup 1840) (property damage); see 
Graceland Corp. v Consolidated Laundries Corp., 7 AD2d 89, 180 NYS2d 
644 (1st Dept 1958), aff'd, 6 NY2d 900, 190 NYS2d 708, 160 NE2d 926 
(1959) (dictum re personal injuries). | 


Prior to the adoption of comparative fault principles in New York in 
1975, CPLR Art. 14-A, contributory negligence, although a bar to 
recovery in cases of nuisance arising from negligence, McFarlane v 
Niagara Falls, 247 NY 340, 160 NE 391 (1928), was not a factor to be 
considered with respect to absolute nuisance, Delaney v Philhern Realty 
Holding Corporation, 280 NY 461, 21 NE2d 507 (1939); see Copart 
Industries, Inc. v Consolidated Edison Co. of New York, Inc., 41 NY2d 
564, 394 NYS2d 169, 362 NE2d 968 (1977); Restatement, Second, Torts 
§ 840B, Prosser, Torts (4th ed) 609, § 91: Annot: 73 ALR2d 1378. Thus, 
the plaintiff was under no duty to discover the dangerous condition, 
Delaney v Philhern Realty Holding Corporation, supra; Clifford v Dam, 
81 NY 52 (1880). If, however, the plaintiff, being aware of the risk, 
unreasonably attempted to proceed nonetheless, plaintiff was deemed to 
have “assumed the risk” and could not recover, Delaney v Philhern 
Realty Holding Corporation, 280 NY 461, 21 NE2d 507 (1939); Linzey v 
American Ice Co., 131 App Div 333, 115 NYS 767 (3d Dept 1909), affd, 
197 NY 605, 91 NE 1116 (1910); see McFarlane v Niagara Falls, supra, 
and Annot: 73 ALR2d 1378. 


The comparative fault statute adopted in New York in 1975, CPLR 
Art. 14-A, specifically includes both contributory negligence and as- 
sumption of risk in its treatment of plaintiffs’ “culpable conduct,” CPLR 
1411. It appears clear, therefore, that as to claims arising on or after 
September 1, 1975, neither contributory negligence nor implied as- 
sumption of risk will bar recovery, CPLR 1411-1413; Copart Industries, 
Inc. v Consolidated Edison Co. of New York, Inc., 41 NY2d 564, 394 
NYS2d 169, 362 NE2d 968 (1977); Comments to PJI 2:55.1, but the fact 
that plaintiff can reasonably avoid the consequences of the known 
nuisance will in all likelihood limit the damages that he may recover, 
American Electronics, Inc., Taller & Cooper Division v Christo Poulos & 
Co., 43 Misc2d 302, 250 NYS2d 738 (Sup 1964); see Prosser, Torts (4th 
ed) 610, § 91; Restatement, Second, Torst Sec. 840B, Comment i, Sec. 
918; Squaw Island Freight Terminal Co. v Buffalo, 273 NY 119, 7 NE2d 
10 (1937). For a charge on comparative fault, see PJI 2:36. 
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The burden of proof is on plaintiff to establish the elements of the 
tort, 66 CJS 955, Nuisance § 149, including the fact that the requisite 
particular damage resulted from the public nuisance, Van Cortlandt v 
New York Cent. R. Co., 265 NY 249, 192 NE 401 (1934); Old Forge Co. 
v Webb, 31 Misc 316, 65 NYS 503 (Sup 1900), aff'd, 57 App Div 636, 68 
NYS 1145 (4th Dept 1901). However, as noted above, when plaintiff 
pleads that the act is unlawful and shows that a permit is required for 
the act done, it is incumbent upon defendant to plead and prove issu- 
ance of the required license and compliance with its conditions, Clifford 
v Dam, 81 NY 52 (1880); Nuccio v Long Island R. Co., 262 App Div 763, 
27 NYS2d 655 (2d Dept 1941); see Jorgensen v Squires, 144 NY 280, 39 
NE 373 (1895); Uggla v Brokaw, 117 App Div 586, 102 NYS 857 (1st 
Dept 1907). In making that proof defendant has, it appears, the benefit 
of a presumption that an obstruction which has been allowed to remain 
in the street or sidewalk for a long period of time without objection was 
placed there with consent, Trustees of Village of Canandaigua v Foster, 
156 NY 354, 50 NE 971 (1898) (17 years); see Jorgensen v Squires, 
supra (20 years); Babbage v Powers, 1380 NY 281, 29 NE 182 (1891) (9 
years); Jennings v Van Schaick, 108 NY 530, 15 NE 424 (1888) (18 
years). Whether the jury should be charged in terms of presumption (as 
to which see PJI 1:63) or simply in terms of inference is not clear. The 
Canandaigua case speaks of a presumption; the other three cases of an 
inference. With respect to plaintiff's culpable conduct, if relevant, the 
burden of proof rests upon the defendant, CPLR Art. 14-A, effective 
September 1, 1975. 4 


With respect to the measure of damages for personal injury, wrong- 
ful death, or property damage, see PJI 2:277—PJI 2:325. Punitive dam- 
ages may be recovered in wrongful death actions in which the death oc- 
curred on or after September 1, 1982, provided that such damages would 
have been recoverable by the decedent if he or she had survived, EPTL 
5-4.3, as amended by L. 1982, ch. 100, § 1, see 1982 Report of the Law 
Revision Commission, 1982 Session Laws at 2293, 2415-2421 and 
Legislative memorandum, id at 2414. Simultaneously, the Legislature 
amended EPTL 11-3.2 to permit the recovery of punitive damages in ac- 
tions by personal representatives to recover for injuries sustained by 
the decedent where the death occurred on or after September 1, 1982, 
see L. 1982, ch. 100, § 2 and Law Revision Commission Report and 
Legislative memorandum, supra. Where the death occurred prior to 
September 1, 1982, punitive damages are not recoverable, see Rosenfeld 
v Isaacs, 79 AD2d 630, 483 NYS2d 623 (2d Dept 1980); Robert v Ford 
Motor Co., 73 AD2d 1025, 424 NYS2d 747 (3d Dept 1980). It appears 
that the principle that avoidable consequences may limit damages, 
discussed in the Comment to PJI 3:16, would apply also to an absolute 
nuisance case, as, for example, when it can be shown that a person 
injured when the car he or she was driving struck an unlicensed open- 
ing in the street would not have suffered as severe injuries had he or 
she been wearing an available seat belt, see PJI 2:87. With respect to 
the measure of damages for other than personal injury, wrongful death 
or property damage resulting from absolute nuisance, see Comment to 
PJI 3:16. Note that since CPLR 5001 provides for interest with respect 
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to an act or omission interfering with possession or enjoyment of prop- 
erty, it does not authorize award of interest in a personal injury action. 
Of course, in a wrongful death action interest is provided for by EPTL 
5-4.3 and, as to municipalities, by General Municipal Law § 3-a(2). 
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C. Fraup AND DECEIT 


PJI 3:20. Intentional Torts—Fraud And Deceit 
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As you have heard, the plaintiff AB seeks to re- 
cover damages that (he, she, it) claims were caused 
by a fraud committed by the defendant CD. Specifi- 
cally, AB claims that [state AB’s claims]. CD denies 
that (he, she, it) committed fraud and contends 
that [state CD’s contentions]. 


In order to recover for fraud, AB must prove 
by clear and convincing evidence that (1) CD made 
a statement of material fact; (2) the statement was 
false; (3) CD either knew that the statement was 
false or made the statement recklessly without 
regard to whether it was true or false; (4) CD made 
the statement to convince AB to rely upon it; (5) 
AB did rely on CD’s statement; (6) AB’s reliance on 
CD’s statement was justifiable; and (7) AB sus- 
tained damages because of (his, her, its) reliance 
on CD’s statement. 


Clear and convincing evidence means evidence 
that satisfies you that there is a high degree of 
probability that there was fraud as I have defined 
it for you. To decide for AB by clear and convinc- 
ing evidence, it is not enough to find that the evi- 
dence supporting (his, her, its) case more nearly 
represents what actually happened than the evi- 
dence that is opposed to it. AB must satisfy you 
that the evidence makes it highly probable that 
what (he, she) claims is what actually happened. 


If, upon all the evidence, you are satisfied that 
there is a high probability that there was fraud, 
you must decide for AB. If you are not satisfied 
that there is such a high probability, you must 
decide for CD. 


The first question you will be asked to decide 
is whether CD stated [state representation on which 
AB’s claim is based]. If you decide that CD did not 
state [state representation on which AB’s claim is based], 
you need proceed no further on the claim of fraud. 
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If you decide that CD did state [state representation 
on which AB’s claim is based], the next question you 
must decide is whether that statement was 
material. A statement of fact is material if a rea- 
sonable person would consider it important. If you 
decide that CD’s statement was not material, you 
need proceed no further on the claim of fraud. If 
you decide that CD’s statement was material, you 
must next decide whether the statement was false. 


The next question you will be asked to decide 
is whether CD’s statement was false. A statement 
is false if, taken as a whole, it communicates 
something that is untrue when considered from 
the viewpoint of an ordinary person. If you decide 
that the statement was true, you need proceed no 
further on the claim of fraud. If you decide that 
the statement was false, you must next decide 
whether CD either knew it was false or made the 
statement recklessly without regard to whether it 
was true or false. A statement is made recklessly if 
it is made when the person making it does not have 
an honest and reasonable belief in its truth. 


If you decide that CD did not know that the 
statement was false and that CD did not make the 
statement recklessly, you need proceed no further 
on the claim of fraud. If you decide that CD did 
know that the statement was false or that CD acted 
recklessly in making the statement, you must next 
decide whether the statement was made to con- 
vince AB to [state action taken or omitted]. 


If you decide that CD did not make the state- 
ment in order to convince AB to [state action taken 
or omitted], you need proceed no further on the 
claim of fraud. If you decide that CD did make the 
statement in order to convince AB to [state action 
taken or omitted], you must next decide whether AB 
relied on the statement. 


The next question you will be asked to decide 
is whether AB relied on CD’s statement in [state ac- 
tion taken or omitted]. If you decide that AB did not 
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rely on CD’s statement in [state action taken or omit- 
ted], you need proceed no further on the claim of 
fraud. If you decide that CD did rely on CD’s state- 
ment in [state action taken or omitted], you must next 
decide whether AB was justified in relying on the 
statement. 


Whether a person is justified in relying on a 
statement depends on whether a reasonable person 
would [state action taken or omitted] without further 
effort to determine the truth or accuracy of the 
statement. If you decide that AB was not justified 
in relying on CD’s statement, you need proceed no 
further on the claim of fraud. If you decide that 
AB was justified in relying on the statement, you 
must next decide whether AB sustained damages 
because (he, she, it) relied on CD’s statement. 


If you decide that AB did not sustain any dam- 
age as a result of the fraud, you will find for CD on 
the claim of fraud. If you decide that AB did 
sustain damage as a result of the fraud, you must 
next decide the actual monetary loss sustained. In 
determining the amount of damages AB sustained, 
you should consider only the actual amounts that 
AB spent [state where appropriate: or incurred] in 
reliance on CD’s false statement [substitute where 
appropriate: the difference between the actual 
amounts that AB spent in reliance on CD’s false 
statement and the value, if any, of the (state benefit 
or property plaintiff received) at the time AB received 
it]. You should not consider any lost profits or 
other amounts that AB may have expected to, but 
did not, receive because CD’s statement was false. 


Comment 


Caveat 1: Where there is an issue of fact regarding whether the 
statement was a representation of fact or merely a non-actionable 
expression of opinion, the pattern charge must be modified accordingly, 
see PJI 3:20.1. 


Caveat 2: The cases utilize various formulations to express the 
rule that requires the plaintiff to prove that the claimed loss was caused 
by defendant’s fraudulent misrepresentation, see Ambac Assurance 
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Corporation v Countrywide Home Loans, Inc., 31 NY3d 569, 81 NYS3d 
816, 106 NE3d 1176 (2018) (plaintiff must allege facts to support a 
claim that it justifiably relied on the alleged misrepresentation); Hotal- 
ing v A.B. Leach & Co., 247 NY 84, 159 NE 870 (1928) (loss must be 
“actual pecuniary loss sustained as a direct result of the wrong”); Brack- 
ett v Griswold, 112 NY 454, 20 NE 376 (1889) (“fraud and injury must 
be connected”); Mosaic Caribe, Ltd. v AllSettled Group, Inc., 117 AD3d 
421, 985 NYS2d 33 (1st Dept 2014) (misrepresentation must have “actu- 
ally caused” loss); MBIA Ins. Corp. v Countrywide Home Loans, Inc., 87 
AD3d 287, 928 NYS2d 229 (1st Dept 2011) (misrepresentations must 
have been “direct and proximate” cause of loss); National Union Fire 
Ins. Co. of Pittsburgh, Pa. v Robert Christopher Associates, 257 AD2d 1, 
691 NYS2d 35 (1st Dept 1999) (to satisfy “proximate causation” require- 
ment, fraudulent conduct must have been “related to” loss). To the 
extent that some cases refer to the need for a “proximate” relationship 
between the fraud and the loss, it would appear from the context that 
they are not referring to the “substantial factor” analysis that is used in 
negligence cases, see also Curiale v Peat, Marwick, Mitchell & Co., 214 
AD2d 16, 6830 NYS2d 996 (1st Dept 1995) (referring to “substantial fac- 
tor” test in context of discussion on whether plaintiff relied on fraud). 
For a discussion of “loss causation” rule, see Comment infra. 


Caveat 3: The pattern charge is intended to apply where plaintiff 
or counterclaimant seeks damages in tort for fraud. It must be modified 
if fraud is asserted as a defense to enforcement of an obligation. Other 
pattern charges address different types of misrepresentation that are 
closely related to, but distinguishable from, the fraudulent misrepresen- 
tation with which the pattern charge deals, including negligent misrep- 
resentation, see PJI 3:21; misrepresentation and fraud in connection 
with insurance policies or claims, see PJI 4:75; false statements in 
express warranties, see PJI 2:140; and fraudulent concealment of an act 
of malpractice, see PJI 2:151C. Where the remedy of rescission is sought, 
proof of scienter is not necessary, Seneca Wire & Mfg. Co. v A.B. Leach 
& Co., 247 NY 1, 159 NE 700 (1928); D’Angelo v Bob Hastings Oldsmo- 
bile, Inc., 89 AD2d 785, 453 NYS2d 503 (4th Dept 1982), aff'd, 59 NY2d 
773, 464 NYS2d 724, 451 NE2d 471 (1983); Jack Kelly Partners LLC v 
Zegelstein, 140 AD3d 79, 33 NYS3d 7 (1st Dept 2016). 


Caveat 4: Where the fraud claim is based on an alleged omission, 
PJI 3:20.2 should be charged. 


Based on Connaughton v Chipotle Mexican Grill, Inc., 29 NY3d 
137, 53 NYS3d 598, 75 NE3d 1159 (2017); Pasternack v Laboratory 
Corp. of America Holdings, 27 NY3d 817, 37 NYS3d 750, 19 NE3d 59 
(2016); Mandarin Trading Ltd. v Wildenstein, 16 NY3d 173, 919 NYS2d 
465, 944 NE2d 1104 (2011); Eurycleia Partners, LP v Seward & Kissel, 
LLP, 12 NY3d 553, 883 NYS2d 147, 910 NE2d 976 (2009); Ross v Louise 
Wise Services, Inc., 8 NY3d 478, 836 NYS2d 509, 868 NE2d 189 (2007); 
Lama Holding Co. v Smith Barney Inc., 88 NY2d 413, 646 NYS2d 76, 
668 NE2d 1370 (1996); Vermeer Owners, Inc. v Guterman, 78 NY2d 
1114, 578 NYS2d 128, 585 NE2d 377 (1991); Alpha/Omega Concrete 
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Corp. v Ovation Risk Planners, Inc., 197 AD3d 1274, 154 NYS3d 113 
(2d Dept 2021); Morrow v MetLife Investors Insurance Company, 177 
AD3d 1288, 113 NYS3d 421 (4th Dept 2019); Shao v 39 College Point 
Corp., 309 AD2d 850, 766 NYS2d 75 (2d Dept 2003); Brenner v Ameri- 
can Cyanamid Co., 288 AD2d 869, 732 NYS2d 799 (4th Dept 2001); 
Jeffrey BB v Cardinal McCloskey School and Home for Children, 257 
AD2d 21, 689 NYS2d 721 (3d Dept 1999); see Graubard Mollen Dannett 
& Horowitz v Moskovitz, 86 NY2d 112, 629 NYS2d 1009, 653 NE2d 
1179 (1995); New York University v Continental Ins. Co., 87 NY2d 308, 
639 NYS2d 283, 662 NE2d 763 (1995); see generally Prosser & Keeton, 
Torts (5th ed) at 725-770; Restatement, Second, Torts §§ 525 to 551C. 


I. Elements of Fraud 


In an action to recover for fraud, the plaintiff must prove a misrep- 
resentation or a material omission of fact which rendered the represen- 
tation false and was known to be false by the defendant, made for the 
purpose of inducing the other party to rely upon it (scienter), justifiable 
reliance of the other party on the misrepresentation or material omis- 
sion, and injury, Ambac Assurance Corporation v Countrywide Home 
Loans, Inc., 31 NY38d 569, 81 NYS3d 816, 106 NE3d 1176 (2018); 
Connaughton v Chipotle Mexican Grill, Inc., 29 NY3d 137, 53 NYS38d 
598, 75 NE38d 1159 (2017); Pasternack v Laboratory Corp. of America 
Holdings, 27 NY3d 817, 37 NYS3d 750, 59 NE3d 485 (2016); Mandarin 
Trading Ltd. v Wildenstein, 16 NY3d 173, 919 NYS2d 465, 944 NE2d 
1104 (2011); Ross v Louise Wise Services, Inc., 8 NY3d 478, 8836 NYS2d 
509, 868 NE2d 189 (2007); Lama Holding Co. v Smith Barney Inc., 88 
NY2d 413, 646 NYS2d 76, 668 NE2d 1370 (1996); see Graubard Mollen 
Dannett & Horowitz v Moskovitz, 86 NY2d 112, 629 NYS2d 1009, 653 
NE2d 1179 (1995); Vermeer Owners, Inc. v Guterman, 78 NY2d 1114, 
578 NYS2d 128, 585 NE2d 377 (1991); but see Seneca Wire & Mfg. Co. 
v A.B. Leach & Co., 247 NY 1, 159 NE 700 (1928) (proof of scienter not 
necessary to support claim for rescission based on fraudulent induce- 
ment); D’Angelo v Bob Hastings Oldsmobile, Inc., 89 AD2d 785, 453 
NYS2d 503 (4th Dept 1982), affd, 59 NY2d 773, 464 NYS2d 724, 451 
NE2d 471 (1983) (same); Jack Kelly Partners LLC v Zegelstein, 140 
AD3d 79, 33 NYS3d 7 (1st Dept 2016) (same). 


There are several remedies in addition to damages that may be 
sought in connection with claims of misrepresentation and fraud, see 
Prosser & Keeton, Torts (5th ed) at 734-735. For example, fraud may be 
pleaded as a defense to the enforcement of a contract, Harlow v La 
Brum, 151 NY 278, 45 NE 859 (1897), or a ground for rescission, Byrnes 
v National Union Ins. Co., 34 AD2d 872, 310 NYS2d 781 (3d Dept 1970) 
(distinguishing between action for rescission, which would require 
plaintiff to tender back consideration received, and action for damages, 
which affirms contract); Downey v Mallinson, 232 App Div 703, 247 
NYS 705 (2d Dept 1931). Thus, in reading the Comment below and the 
cited case law, care must be taken to consider the material against the 
background of the type of relief with which it deals. For a discussion of 
the circumstances supporting rescission of a contract induced by fraud, 
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see Sokolow, Dunaud, Mercadier & Carreras LLP v Lacher, 299 AD2d 
64, 747 NYS2d 441 (1st Dept 2002); Comment, PJI 4:10. 


A. Parties Liable 


An actionable fraudulent representation need not have been made 
directly by defendant. A principal is liable for the fraudulent acts of the 
agent committed within the scope of authority, Fairchild v McMahon, 
139 NY 290, 34 NE 779 (1893); Chase Manhattan Bank, N.A. v Perla, 
65 AD2d 207, 411 NYS2d 66 (4th Dept 1978); see Standard Funding 
Corp. v Lewitt, 89 NY2d 546, 656 NYS2d 188, 678 NE2d 874 (1997); 
Adler v Helman, 169 AD2d 925, 564 NYS2d 828 (3d Dept 1991). A 
principal may also be liable for an agent’s acts outside the scope of 
authority if the principal ratifies the fraudulent acts and retains the 
benefits derived from them, see Elwell v Chamberlin, 31 NY 611 (1865); 
Adler v Helman, supra; Chase Manhattan Bank, N.A. v Perla, supra. In 
a fraud action by an insurance company, which by contract had ir- 
revocably guaranteed payments on mortgage-backed securities issued 
and sold to investors by defendant, insurance company was required to 
establish common-law elements of fraud against issuer-defendant, Ambac 
Assurance Corporation v Countrywide Home Loans, Inc., 31 NY3d 569, 
81 NYS3d 816, 106 NE8d 1176 (2018); MBIA Insurance Corp. v Credit 
Suisse Securities (USA) LLC, 165 AD3d 108, 84 NYS3d 157 (1st Dept 
2018). Moreover, Insurance Law § 3105 (b) (1), which provides that a 
material misrepresentation can void an insurance contract and defeat 
recovery thereunder, did not dispense with the essential common-law 
fraud elements of justifiable reliance and loss causation, Ambac Assur. 
Corporation v Countrywide Home Loans, Inc., supra; MBIA Insurance 
Corp. v Credit Suisse Securities (USA) LLC, supra. 


Corporate officers and directors can be individually liable for fraud 
based on their personal participation or actual knowledge of the 
corporation’s fraud, Polonetsky v Better Homes Depot, Inc., 97 NY2d 
46, 735 NYS2d 479, 760 NE2d 1274 (2001); Mora v RGB, Inc., 17 AD3d 
849, 794 NYS2d 134 (3d Dept 2005); see Pludeman v Northern Leasing 
Systems, Inc., 10 NY3d 486, 860 NYS2d 422, 890 NE2d 184 (2008); 
First Bank of Americas v Motor Car Funding, Inc., 257 AD2d 287, 690 
NYS2d 17 (1st Dept 1999); People by Abrams v American Motor Club, 
Inc., 179 AD2d 277, 582 NYS2d 688 (1st Dept 1992). A corporate officer 
may be personally liable based on his failure to check the accuracy of 
the certification he signed, Buxton Mfg. Co., Inc. v Valiant Moving & 
Storage, Inc., 239 AD2d 452, 657 NYS2d 450 (2d Dept 1997). However, 
mere negligent failure on the part of corporate officers and directors to 
acquire knowledge of a corporation’s falsehood is insufficient, Marine 
Midland Bank v John E. Russo Produce Co., Inc., 50 NY2d 31, 427 
NYS2d 961, 405 NE2d 205 (1980). 


In cases involving multiple defendants acting in concert, the fact 
that no defendant committed all of the acts constituting the fraud does 


not constitute an extenuating circumstance, Kuo Feng Corp. v Ma, 248 
AD2d 168, 669 NYS2d 575 (1st Dept 1998). Moreover, the liability of a 
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defendant acting in concert with others to commit a fraud “does not nec- 
essarily depend on the defendant’s active participation in the overt acts” 
of the alleged fraud, Errant Gene Therapeutics, LLC v Sloan-Kettering 
Institute for Cancer Research, 174 AD3d 473, 106 NYS3d 302 (1st Dept 
2019). Liability for fraud may be premised on knowing participation in 
a scheme to defraud, even if the particular defendant’s acts do not by 
themselves suffice to constitute the fraud, id; Danna v Malco Realty, 
Inc., 51 AD3d 621, 857 NYS2d 688 (2d Dept 2008) (allegation that 
defendant, acting in concert with other defendants, took advantage of fi- 
duciary relationship to get plaintiffs to purchase real property for in- 
flated price sufficient to allege cause of action for fraud); Kuo Feng 
Corp. v Ma, supra. 


B. Actionable Representations 


1. Representations of Fact vs. Statements of Opinion 


As a general rule only factual representations are actionable, Jo 
Ann Homes at Bellmore, Inc. v Dworetz, 25 NY2d 112, 302 NYS2d 799, 
250 NE2d 214 (1969); Pappas v Harrow Stores, Inc., 140 AD2d 501, 528 
NYS2d 404 (2d Dept 1988), and a prediction of something that is hoped 
or expected to occur in the future will not sustain an action for fraud, 
Deutsche Bank Nat. Trust Co. v Sinclair, 68 AD3d 914, 891 NYS2d 445 
(2d Dept 2009); Sears v First Pioneer Farm Credit, ACA, 46 AD3d 1282, 
850 NYS2d 219 (3d Dept 2007); International Oil Field Supply Services 
Corp. v Fadeyi, 35 AD3d 372, 825 NYS2d 730 (2d Dept 2006); Adrien v 
Estate of Zurita, 29 AD3d 498, 814 NYS2d 709 (2d Dept 2006); Non-Linear 
Trading Co., Inc. v Braddis Associates, Inc., 243 AD2d 107, 675 NYS2d 
5 (1st Dept 1998); Landes v Sullivan, 235 AD2d 657, 651 NYS2d 731 
(3d Dept 1997). For examples of representations deemed to be non- 
actionable statements of prediction or expectation, see Kato 
International LLC v Gerard Fox Law, P.C., 195 AD3d 516, 150 NYS38d 
711 (1st Dept 2021) (statements that the leased premises could be sublet 
easily); Naturopathic Laboratories Intern., Inc. v SSL Americas, Inc., 18 
AD3d 404, 795 NYS2d 580 (1st Dept 2005) (defendants expected to fund 
proposed acquisition with cash on hand and borrowing; defendants 
stated that financing would be no problem); Goldman v Strough Real 
Estate, Inc., 2 AD3d 677, 770 NYS2d 94 (2d Dept 2003) (broker’s state- 
ment that owner of adjacent parcel would not develop property in man- 
ner that would interfere with plaintiffs southerly view); Fitch v TMF 
Systems Inc., 272 AD2d 775, 707 NYS2d 539 (3d Dept 2000) (state- 
ments that investors would generate income through sale of franchises, 
that franchisees would receive training and support, and that investors 
would receive priority in profit distribution); Chase Investments, Ltd. v 
Kent, 256 AD2d 298, 681 NYS2d 319 (2d Dept 1998) (statement that 
plaintiff would successfully obtain zoning variance). 


Statements that amount to mere “puffery” are not actionable, 
Ironwoods Troy, LLC v OptiGolf Troy, LLC, 204 AD3d 1130, 166 NYS3d 
730 (8d Dept 2022); Kato International LLC v Gerard Fox Law, P.C., 
195 AD3d 516, 150 NYS3d 711 (1st Dept 2021); Sidamonidze v Kay, 304 
AD2d 415, 757 NYS2d 560 (1st Dept 2003); Longo v Butler Equities II, 
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L.P., 278 AD2d 97, 718 NYS2d 30 (1st Dept 2000); Serbalik v General 
Motors Corp., 246 AD2d 724, 667 NYS2d 503 (3d Dept 1998); DH Cattle 
Holdings Co. v Smith, 195 AD2d 202, 607 NYS2d 227 (1st Dept 1994). 


A fraud action may not be based on disappointment that a promised 
future benefit did not materialize, Van Kleeck v Hammond, 25 AD3d 
941, 811 NYS2d 452 (3d Dept 2006) (former town police employee did 
not receive position of part-time police chief allegedly promised); Satler 
v Merlis, 252 AD2d 551, 675 NYS2d 644 (2d Dept 1998) (defendant al- 
legedly told plaintiff that townhouse would be hers in perpetuity). 


Statements of opinion or belief are ordinarily not actionable in 
fraud, Mandarin Trading Ltd. v Wildenstein, 16 NY3d 173, 919 NYS2d 
465, 944 NE2d 1104 (2011) (letter indicating writer’s familiarity with 
painting and stating belief as to painting’s approximate worth); FMC 
Corp. v Fleet Bank, 226 AD2d 225, 641 NYS2d 25 (1st Dept 1996) (bank 
officer’s statement that he “felt” the line of credit would be adequate, 
that debtor’s account was “satisfactory” and that the bank was “comfort- 
able” with it); Zanani v Savad, 217 AD2d 696, 630 NYS2d 89 (2d Dept 
1995) (future real estate tax liability); Koagel vy Ryan Homes, Inc., 167 
AD2d 822, 562 NYS2d 312 (4th Dept 1990) (same); Stuart v Tomasino, 
148 AD2d 370, 5389 NYS2d 327 (1st Dept 1989) (appraisals of coopera- 
tive apartments); Augsbury v Adams, 135 AD2d 941, 522 NYS2d 691 
(3d Dept 1987) (representations regarding value of jade); see Banner v 
Lyon & Healy, 249 App Div 569, 293 NYS 236 (1st Dept 1937), affd, 
277 NY 570, 13 NE2d 774 (1938) (statement that violin had been made 
by Stradivarius, where plaintiff was familiar with violins). Among the 
factors courts have considered in distinguishing between statements of 
opinion and representations of fact are the indefiniteness of the state- 
ment, whether the statement relates to a concrete fact or a past or 
existing event, George Backer Management Corp. v Acme Quilting Co., 
Inc., 46 NY2d 211, 413 NYS2d 135, 385 NE2d 1062 (1978), and whether 
the statements were made in response to a question or concern 
expressed by plaintiff, Serbalik v General Motors Corp., 246 AD2d 724, 
667 NYS2d 503 (3d Dept 1998). 


False statements of opinion, whether of law or of fact, may be ac- 
tionable in fraud if such opinions are not subjectively believed by the 
defendant at the time they are made, provided there is justifiable reli- 
ance, M&T Bank Corp. v McGraw Hill Companies, Inc., 126 AD3d 1414, 
5 NYS3d 783 (4th Dept 2015); East 32nd Street Associates v Jones 
Lang Wooten USA, 191 AD2d 68, 599 NYS2d 1 (1st Dept 1993); Cristal- 
lina S.A. v Christie, Manson & Woods Intern., Inc., 117 AD2d 284, 502 
NYS2d 165 (1st Dept 1986) (misrepresentation of opinion as to prices to 
be realized on auction sale); see CPC Intern. Inc. v McKesson Corp., 70 
NY2d 268, 519 NYS2d 804, 514 NE2d 116 (1987); National Conversion 
Corp. v Cedar Bldg. Corp., 23 NY2d 621, 298 NYS2d 499, 246 NE2d 351 
(1969). The Court of Appeals has stated that it is an “over-simple 
dichotomy” to distinguish between law and fact for the purposes of an 
action in deceit, National Conversion Corp. v Cedar Bldg. Corp., 23 
NY2d 621, 298 NYS2d 499, 246 NE2d 351 (1969). A statement as to the 
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law, like a statement as to anything else, may be intended and 
understood either as one of fact or one of opinion only, according to the 
circumstances of the case, id. Indeed, a false opinion of the law, if 
represented as a sincere opinion, may, as any other opinion, give rise to 
a fraud claim if it is reasonably relied upon by the other party, id. A 
misrepresentation as to the law is more likely to induce reasonable reli- 
ance where it is made by one possessing superior knowledge as to the 
subject of the representation, Lukowsky v Shalit, 110 AD2d 563, 487 
NYS2d 781 (1st Dept 1985). 


The Court of Appeals has not addressed whether the credit ratings 
issued by institutions such as Standard and Poors Rating Service and 
Moody’s Investors Services are opinions or statements of fact. However, 
the Fourth Department has held that they are opinions, M&T Bank 
Corp. v McGraw Hill Companies, Inc., 126 AD3d 1414, 5 NYS3d 783 
(4th Dept 2015). 


There is a line of cases holding that whether a statement is a repre- 
sentation of fact rather than a promise or opinion is ordinarily an issue 
for the trier of fact, Simar v Canaday, 53 NY 298 (1873); Quinlan v 
Consolidated Edison Co. of New York, Inc., 26 AD2d 913, 274 NYS2d 
460 (1st Dept 1966); Terris v Cummiskey, 11 AD2d 259, 203 NYS2d 445 
(3d Dept 1960); Bareham & McFarland v Kane, 228 App Div 396, 240 
NYS 123 (4th Dept 1930); see Black v Chittenden, 69 NY2d 665, 511 
NYS2d 833, 503 NE2d 1370 (1986); Hawley v Wicker, 117 App Div 638, 
102 NYS 711 (1st Dept 1907). The more recent cases that have treated 
the question as one of law to be resolved by the court, Mandarin Trading 
Ltd. v Wildenstein, 16 NY3d 173, 919 NYS2d 465, 944 NE2d 1104 
(2011); George Backer Management Corp. v Acme Quilting Co., Inc., 46 
NY2d 211, 413 NYS2d 135, 385 NE2d 1062 (1978); Stainless Broadcast- 
ing Co. v Clear Channel Broadcasting Licenses, L.P., 58 AD3d 1010, 
871 NYS2d 468 (3d Dept 2009); Crossland Sav., F.S.B. v SOI Develop- 
ment Corp., 166 AD2d 495, 560 NYS2d 782 (2d Dept 1990); see Serbalik 
v General Motors Corp., 246 AD2d 724, 667 NYS2d 503 (3d Dept 1998). 
However, in cases where the court decides that a fact issue is presented, 
the following charge may be incorporated into the pattern charge: 


PJI 3:20.1 


If you decide that CD did state [state representa- 
tion on which AB’s claim is based], you must decide 
whether it was a statement of fact or whether (he, 
she, it) merely gave an opinion. If you decide that 
the statement was merely an opinion rather than a 
statement of fact, CD is not liable. In deciding 
whether a statement was a mere opinion or state- 
ment of fact, you should consider how definite or 
indefinite the statement was, whether the state- 
ment relates to a concrete fact or a past or exist- 
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ing event, whether the statement can be proven to 
be true or false and whether the statement was 
made in response to a question or concern ex- 
pressed by AB. If you decide that CD’s statement 
was no more than an expression of (his, her, its) 
opinion, you will proceed no further on the claim 
of fraud. If you decide that CD did make a state- 
ment of fact rather than opinion, you will next 
decide whether that statement was true or false. 


2. Representations That Induce a Contract 


A fraud cause of action lies where a party was fraudulently induced 
to enter into a contract, Channel Master Corp. v Aluminum Limited 
Sales, Inc., 4 NY2d 403, 176 NYS2d 259, 151 NE2d 833 (1958); Gizzi v 
Hall, 300 AD2d 879, 754 NYS2d 373 (3d Dept 2002); Reiser Inc. v 
Roberts Real Estate, 292 AD2d 726, 739 NYS2d 753 (3d Dept 2002) (al- 
leged misrepresentation regarding experience of agent in charge of 
marketing plaintiffs subdivision sufficient to state cause of action for 
fraudulent inducement); Freedman v Pearlman, 271 AD2d 301, 706 
NYS2d 405 (1st Dept 2000) (fraud claim stated where plaintiff alleged 
that he relied to his detriment on alleged misinformation relating to 
firm’s income and percentage plaintiff would receive as bonus); see 
Ambac Assurance Corporation v Countrywide Home Loans, Inc., 31 
NY3d 569, 81 NYS3d 816, 106 NE3d 1176 (2018); Gaidon v Guardian 
Life Ins. Co. of America, 94 NY2d 330, 704 NYS2d 177, 725 NE2d 598 
(1999); MBIA Insurance Corp. v Credit Suisse Securities (USA) LLC, 
165 AD3d 108, 84 NYS8d 157 (1st Dept 2018). In a fraudulent induce- 
ment claim, the person making the representation must be the other 
party to the contract, or one acting on behalf of that party, National 
Union Fire Ins. Co. of Pittsburgh, Pa. v Worley, 257 AD2d 228, 690 
NYS2d 57 (1st Dept 1999). 


An at-will employee who has been terminated cannot state a fraud- 
ulent inducement claim on the basis of an alleged promise of continued 
employment or a representation of the employer’s intentions regarding 
the duration of employment or of the security of the job, Laduzinski v 
Alvarez & Marsal Taxand LLC, 132 AD3d 164, 16 NYS38d 229 (1st Dept 
2015); see Smalley v Dreyfus Corp., 10 NY3d 55, 853 NYS2d 270, 882 
NE2d 882 (2008); Hobler v Hussain, 111 AD3d 1006, 975 NYS2d 212 
(3d Dept 2013); Meyercord v Curry, 38 AD3d 315, 832 NYS2d 29 (1st 
Dept 2007), nor can an at-will employee reasonably rely on a promise of 
continued, employment, Webb v Greater New York Auto. Dealers Ass’n, 
Inc., 144 AD8d 1136, 43 NYS3d 91 (2d Dept 2016); Sweeny v Millbrook 
Cent. School Dist., 130 AD3d 1011, 138 NYS8d 576 (2d Dept 2015). 
However, an at-will employee may assert a viable fraud claim where he 
or she sustains an injury separate and distinct from the job loss and al- 
leges that he or she would not have taken the job if the true facts had 
been known to him or her, Laduzinki v Alvarez & Marsh Taxand LLC, 
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supra (employee alleged misrepresentation of nature of job and that he 
was hired only to enable defendant employer to gain access to his 
contacts). 


An attorney may not maintain a fraud action against a client for 
fraudulently inducing the attorney to enter into a retainer agreement, 
Demov, Morris, Levin & Shein v Glantz, 53 NY2d 5538, 444 NYS2d 55, 
428 NE2d 387 (1981); Liner Technology Inc. v Hayes, 213 AD2d 881, 
624 NYS2d 284 (3d Dept 1995). The public policy that permits a client 
to terminate the attorney-client relationship freely and without cause 
would be undermined if an attorney could hold a client liable for fraud 
on the theory that the client misrepresented his or her true intent when 
the retainer was executed, Demov, Morris, Levin & Shein v Glantz, 
supra. 


3. Fraudulent Inducement Claims Based on Nonperformance of a 
Contract 


A cause of action for fraud is duplicative of a breach of contract 
cause of action if it is based on identical circumstances and does not al- 
lege that the fraudulent misrepresentation resulted in any loss indepen- 
dent of the damages allegedly incurred for breach of contract, Chen v 
Wen Fang Wang, 177 AD3d 694, 111 NYS38d 703 (2d Dept 2019); Pugni 
v Giannini, 163 AD3d 1018, 83 NYS3d 491 (2d Dept 2018). Thus, a sep- 
arate cause of action seeking damages for fraud ordinarily cannot stand 
when the only fraud alleged relates to a party’s failure to perform 
certain of its preexisting obligations under the parties’ contract, IS 
Chrystie Management LLC v ADP, LLC, 205 AD3d 418, 168 NYS3d 449 
(1st Dept 2022); Cronos Group Ltd. v XComIP, LLC, 156 AD3d 54, 64 
NYS8d 180 (1st Dept 2017); Yenrab, Inc. v 794 Linden Realty, LLC, 68 
AD3d 755, 892 NYS2d 105 (2d Dept 2009) (rule applied to agent for 
disclosed principal); Williams v Coppola, 23 AD3d 1012, 804 NYS2d 172 
(4th Dept 2005); Egan v New York Care Plus Ins. Co. Inc., 277 AD2d 
652, 716 NYS2d 430 (3d Dept 2000); see Carle Place Union Free School 
Dist. v Bat-Jac Const., Inc., 28 AD3d 596, 813 NYS2d 748 (2d Dept 
2006); Gizzi v Hall, 300 AD2d 879, 754 NYS2d 373 (3d Dept 2002); 
Deering v Karin, 285 AD2d 977, 728 NYS2d 623 (4th Dept 2001); Fourth 
Branch Associates Mechanicville v Niagara Mohawk Power Corp., 235 
AD2d 962, 653 NYS2d 412 (8d Dept 1997); Big Apple Car, Inc. v New 
York, 234 AD2d 136, 650 NYS2d 730 (1st Dept 1996); Sanyo Elec., Inc. 
v Pinros & Gar Corp., 174 AD2d 452, 571 NYS2d 237 (1st Dept 1991); 
Glenn Partition, Inc. v Trustees of Columbia University in City of New 
York, 169 AD2d 488, 564 NYS2d 361 (1st Dept 1991); Metropolitan 
Transp. Authority v Triumph Advertising Productions, Inc., 116 AD2d 
526, 497 NYS2d 673 (1st Dept 1986). Moreover, an allegation of scienter 
will not convert a claim for breach of contract to fraud where the only 
fraud relates to the contract, Ka Foon Lo v Curis, 29 AD3d 525, 815 
NYS2d 131 (2d Dept 2006); Del Ponte v 1910-12 Ave. U. Realty Corp., 7 
AD3d 562, 775 NYS2d 905 (2d Dept 2004); Noufrios v Murat, 193 AD2d 
791, 598 NYS2d 82 (2d Dept 1993); Wyle Inc. v ITT Corp., 130 AD3d 
438, 13 NYS3d 375 (1st Dept 2015); Williams Oil Co., Inc. v Randy Luce 
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E-Z Mart One, LLC., 302 AD2d 736, 757 NYS2d 341 (3d Dept 2003); 
Hynes v Griebel, 300 AD2d 628, 754 NYS2d 293 (2d Dept 2002); 
Non-Linear Trading Co., Inc. v Braddis Associates, Inc., 243 AD2d 107, 
675 NYS2d 5 (1st Dept 1998); Fort Ann Cent. School Dist. v Hogan, 206 
AD2d 723, 614 NYS2d 803 (3d Dept 1994); see Clark-Fitzpatrick, Inc. v 
Long Island R. Co., 70 NY2d 382, 521 NYS2d 653, 516 NE2d 190 (1987); 
Man Advisors, Inc. v Selkoe, 174 AD3d 435, 101 NYS3d 843 (1st Dept 
2019). 


However, a misrepresentation of material fact that is collateral to 
the contract and serves as an inducement for the contract is sufficient 
to sustain a cause of action alleging fraud, Deerfield Communications 
Corp. v Chesebrough-Ponds, Inc., 68 NY2d 954, 510 NYS2d 88, 502 
NE2d 1008 (1986); Sager v Friedman, 270 NY 472, 1 NE2d 971 (1936); 
Man Advisors, Inc. v Selkoe, 174 AD3d 435, 101 NYS3d 843 (1st Dept 
2019); TIAA Global Investments, LLC v One Astoria Square LLC, 127 
AD3d 75, 7 NYS3d 1 (1st Dept 2015); WIT Holding Corp. v Klein, 282 
AD2d 527, 724 NYS2d 66 (2d Dept 2001); First Bank of Americas v 
Motor Car Funding, Inc., 257 AD2d 287, 690 NYS2d 17 (1st Dept 1999); 
see Cronos Group Ltd. v XComIP, LLC, 156 AD3d 54, 64 NYS3d 180 
(1st Dept 2017); Ka Foon Lo v Curis, 29 AD3d 525, 815 NYS2d 131 (2d 
Dept 2006); Laing Logging, Inc. v International Paper Co., 228 AD2d 
843, 644 NYS2d 91 (38d Dept 1996); Shlang v Bear’s Estates Develop- 
ment of Smallwood, N.Y., Inc., 194 AD2d 914, 599 NYS2d 141 (3d Dept 
1993). 


Unlike a misrepresentation of a future intent to perform under the 
contract, a misrepresentation of present facts about a party’s perfor- 
mance is collateral to the contract and therefore involves a separate 
breach of duty that is actionable in fraud, IS Chrystie Management 
LLC v ADP, LLC, 205 AD3d 418, 168 NYS3d 449 (1st Dept 2022) (al- 
legations that whenever defendant’s performance was deficient, it would 
purport to deal with problem and then misrepresent to plaintiff that 
problem was fixed, when it had not). 


a. Representations of Future Expectation, Including Intention to 
Perform Contractual Obligations in the Future 


Where an alleged misrepresentation concerns a future matter that 
is completely beyond the defendant’s control and outside of the 
defendant’s particular knowledge, the statement is ordinarily not ac- 
tionable because reliance on it would not have been justified, Nerey v 
Greenpoint Mortg. Funding, Inc., 144 AD3d 646, 40 NYS3d 510 (2d 
Dept 2016). A fraud claim must be based on a misrepresentation of an 
existing fact rather than an expression of future expectations, Sabo v 
Delman, 3 NY2d 155, 164 NYS2d 714, 143 NE2d 906 (1957); Adams v 
Clark, 239 NY 403, 146 NE 642 (1925); Roney v Janis, 77 AD2d 555, 
430 NYS2d 333 (1st Dept 1980), affd, 53 NY2d 1025, 442 NYS2d 484, 
425 NE2d 872 (1981); see International Oil Field Supply Services Corp. 
v Fadeyi, 35 AD3d 372, 825 NYS2d 730 (2d Dept 2006); Transit Manage- 
ment, LLC v Watson Industries, Inc., 23 AD3d 1152, 803 NYS2d 860 
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(4th Dept 2005); Naturopathic Laboratories Intern., Inc. v SSL 
Americas, Inc., 18 AD3d 404, 795 NYS2d 580 (1st Dept 2005). Thus, a 
failure to perform a contractual promise or an unfulfilled statement 
about future expectations does not by itself support a cause of action in 
fraud, Roney v Janis, 77 AD2d 555, 4830 NYS2d 333 (1st Dept 1980), 
affd, 53 NY2d 1025, 442 NYS2d 484, 425 NE2d 872 (1981); Brown v 
Lockwood, 76 AD2d 721, 432 NYS2d 186 (2d Dept 1980). Moreover, gen- 
eral allegations that a party entered into a contract while lacking the 
intent to perform it are insufficient to support a fraud claim, New York 
University v Continental Ins. Co., 87 NY2d 308, 689 NYS2d 283, 662 
NE2d 763 (1995); King Penguin Opportunity Fund III, LLC v Spectrum 
Group Management LLC, 187 AD3d 688, 1385 NYS3d 363 (1st Dept 
2020); Cronos Group Ltd. v XComIP, LLC, 156 AD3d 54, 64 NYS3d 180 
(1st Dept 2017); Lucker v Bayside Cemetery, 114 AD3d 162, 979 NYS2d 
8 (1st Dept 2013); Refreshment Management Services, Corp. v Complete 
Office Supply Warehouse Corp., 89 AD3d 913, 933 NYS2d 312 (2d Dept 
2011); see Rocanova v Equitable Life Assur. Soc. of U.S., 83 NY2d 608, 
612 NYS2d 339, 634 NE2d 940 (1994); Silver v Mohasco Corp., 62 NY2d 
741, 476 NYS2d 822, 465 NE2d 361 (1984). 


Absent a present intent to deceive, a statement of future intentions, 
promises or expectations is not actionable as fraud, Nerey v Greenpoint 
Mortg. Funding, Inc., 144 AD38d 646, 40 NYS3d 510 (2d Dept 2016); see 
Wallkill Medical Development, LLC v Catskill Orange Orthopaedics, 
P.C., 178 AD3d 987, 115 NYS3d 67 (2d Dept 2019). However, a state- 
ment of a party’s present intention to perform an act in the future may 
be deemed a false statement of present fact rather than a prophecy or 
prediction and may therefore be actionable as fraud if the party did not 
intend to perform at the time the statement was made, even where the 
statement relates to an agreement between the parties, Graubard 
Mollen Dannett & Horowitz v Moskovitz, 86 NY2d 112, 629 NYS2d 
1009, 653 NE2d 1179 (1995); Deerfield Communications Corp. v 
Chesebrough-Ponds, Inc., 68 NY2d 954, 510 NYS2d 88, 502 NE2d 1003 
(1986) (fraud claim may be joined with claim for breach of contract 
where claim includes charges of fraud in the inducement by misrepre- 
sentation of present fact); Tribune Printing Co., Inc. v 263 Ninth Ave. 
Realty, Inc., 57 NY2d 1038, 457 NYS2d 785, 444 NE2d 35 (1982); Boylan 
v G. L. Morrow Co., Inc., 63 NY2d 616, 479 NYS2d 499, 468 NE2d 681 
(1984); Lanzi v Brooks, 43 NY2d 778, 402 NYS2d 384, 373 NE2d 278 
(1977); Channel Master Corp. v Aluminum Limited Sales, Inc., 4 NY2d 
403, 176 NYS2d 259, 151 NE2d 833 (1958); Sabo v Delman, 3 NY2d 
155, 164 NYS2d 714, 143 NE2d 906 (1957); Adams v Clark, 239 NY 
403, 146 NE 642 (1925); Ritzwoller v Lurie, 225 NY 464, 122 NE 634 
(1919); Adams v Gillig, 199 NY 314, 92 NE 670 (1910); Vision 
Accomplished, Inc. v Lowe Properties, LLC, 131 AD3d 1163, 16 NYS3d 
840 (2d Dept 2015); see Jo Ann Homes at Bellmore, Inc. v Dworetz, 25 
NY2d 112, 302 NYS2d 799, 250 NE2d 214 (1969); Cronos Group Ltd. v 
XComIP, LLC, 156 AD3d 54, 64 NYS38d 180 (1st Dept 2017), and even 
where an action for breach of contract is barred by the statute of frauds, 
Channel Master Corp. v Aluminum Limited Sales, Inc., supra; Shapiro 
v Dictaphone Corp., 66 AD2d 882, 411 NYS2d 669 (2d Dept 1978); but 
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see Lilling v Slauenwhite, 145 AD2d 471, 5385 NYS2d 428 (2d Dept 
1988) (contract void under Statute of Frauds may not serve as basis for 
fraud action). To sustain such a fraud claim, the complaint must allege 
facts to show that defendant, at the time the promissory representation 
was made, never intended to honor or act on his her statement, Roney v 
Janis, 77 AD2d 555, 480 NYS2d 333 (1st Dept 1980), aff'd, 53 NY2d 
1025, 442 NYS2d 484, 425 NE2d 872 (1981); see Adams v Clark, supra; 
Non-Linear Trading Co., Inc. v Braddis Associates, Inc., 243 AD2d 107, 
675 NYS2d 5 (1st Dept 1998) (complaint based on statement of future 
intention must allege facts to show that, at time promissory representa- 
tion made, defendant never intended to honor or act on his statement). 


A cause of action for fraud was sufficiently pleaded where the 
plaintiff alleged that the defendants misrepresented their ability to 
perform under the contract, Shear Enterprises, LLC v Cohen, 189 AD3d 
423, 187 NYS3d 306 (1st Dept 2020). Also, a cause of action for fraud 
was sufficiently pleaded where the plaintiff alleged that the defendants 
misrepresented the nature of the employment being offered to him, 
inducing him to reveal proprietary information, expend funds for equip- 
ment and personnel to handle the defendants’ business, and accept pay- 
ment at a lesser rate, Amherst Magnetic Imaging Associates, P.C. v 
Community Blue, 239 AD2d 892, 659 NYS2d 657 (4th Dept 1997). 
Similarly, a cause of action for fraud was stated where it was alleged 
that an attorney represented to the partnership that he would act to 
ensure the future of the firm by integrating the clients into the firm 
when he never intended to do so and was even considering the forma- 
tion of a new partnership, Graubard Mollen Dannett & Horowitz v 
Moskovitz, 86 NY2d 112, 629 NYS2d 1009, 653 NE2d 1179 (1995). 


4. Fraud Claims Based on Contractual Warranties 


A fraud claim can be based on facts that also constitute the breach 
of a contractual warranty where the alleged misrepresentation is a 
statement of present fact and not a promise of future performance, 
Wyle Inc. v ITT Corp., 180 AD3d 438, 13 NYS3d 375 (1st Dept 2015); 
MBIA Ins. Corp. v Countrywide Home Loans, Inc., 87 AD3d 287, 928 
NYS2d 229 (1st Dept 2011); First Bank of Americas v Motor Car 
Funding, Inc., 257 AD2d 287, 690 NYS2d 17 (1st Dept 1999); see Jo 
Ann Homes at Bellmore, Inc. v Dworetz, 25 NY2d 112, 302 NYS2d 799, 
250 NE2d 214 (1969). Where the language of the warranty amounts to 
a statement of present fact, a cause of action in fraud is available even 
though the warranty is incorporated verbatim in the parties’ contract, 
Wyle Inc. v ITT Corp., supra; MBIA Ins. Corp. v Countrywide Home 
Loans, Inc., supra. To form the basis of an independent fraud cause of 
action, the alleged misrepresentation also expressed as a contractual 
warranty must have induced the plaintiff to enter into the contract and 
rust breach a duty distinct from and independent of the contract, Wyle 
Inc. v ITT Corp., supra; Gosmile, Inc. v Levine, 81 AD3d 77, 915 NYS2d 
521 (1st Dept 2010). However, a fraudulent inducement claim will be 
dismissed as duplicative of a breach of contract claim if it seeks the 
“same damages,” Ambac Assurance Corporation v Countrywide Home 
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Loans Inc., 179 AD3d 518, 118 NYS3d 13 (1st Dept 2020); Mosaic 
Caribe, Ltd. v AllSettled Group, Inc., 117 AD3d 421, 985 NYS2d 33 (1st 
Dept 2014). Thus, even when plaintiffs asserting fraud sufficiently al- 
leged a breach of an independent duty owed them—separate from the 
duties owed pursuant to the contract— the fraud claim was still 
dismissed because it sought damages that were duplicative of plaintiffs’ 
breach of contract claim, MBIA Insurance Corp. v Credit Suisse Securi- 
ties (USA) LLC, 165 AD3d 108, 84 NYS3d 157 (1st Dept 2018); Chowaiki 
& Co. Fine Art Ltd. v Lacher, 115 AD3d 600, 982 NYS2d 474 (1st Dept 
2014); see Ambac Assurance Corporation v Countrywide Home Loans 
Inc., supra (in residential mortgage-backed securities cases, fraudulent 
inducement claim brought by monoline insurer is not, as matter of law, 
duplicative of contract claims based on same nonconforming loans). 


5. Nondisclosure, Partial Disclosure and Concealment 
a. Nondisclosure in General 


In general, a party to a transaction has no duty to disclose adverse 
facts, Amend v Hurley, 293 NY 587, 59 NE2d 416 (1944); Moser v 
Spizzirro, 31 AD2d 537, 295 NYS2d 188 (2d Dept 1968), affd, 25 NY2d 
941, 305 NYS2d 153, 252 NE2d 632 (1969); see E.B. v Liberation 
Publications, Inc., 7 AD3d 566, 777 NYS2d 133 (2d Dept 2004). Thus, 
subject to the exceptions discussed infra, nondisclosure unaccompanied 
by some act or conduct that deceives the plaintiff is not a misrepresen- 
tation, Moser v Spizzirro, supra; Rozen v 7 Calf Creek, LLC, 52 AD38d 
590, 860 NYS2d 155 (2d Dept 2008); Mancuso v Rubin, 52 AD3d 580, 
861 NYS2d 79 (2d Dept 2008); Simone v Homecheck Real Estate 
Services, Inc., 42 AD3d 518, 840 NYS2d 398 (2d Dept 2007); Matos v 
Crimmins, 40 AD3d 1053, 837 NYS2d 234 (2d Dept 2007) (absent active 
concealment, vendor has no duty to disclose any information concerning 
easements on property in arm’s length real estate transaction); Boyle v 
McGlynn, 28 AD3d 994, 814 NYS2d 312 (8d Dept 2006) (under doctrine 
of caveat emptor, vendor has no common-law duty to disclose informa- 
tion concerning the property in arm’s length real estate transaction); 
Glazer v LoPreste, 278 AD2d 198, 717 NYS2d 256 (2d Dept 2000) (nei- 
ther seller of home nor broker had duty to disclose presence of sex of- 
fender in neighborhood); Slavin vy Hamm, 210 AD2d 831, 621 NYS2d 
393 (8d Dept 1994) (neither seller nor seller’s attorney owes duty to dis- 
close easement on land to buyer absent confidential or fiduciary rela- 
tionship or active concealment by seller); East 15360 Corp. v Provident 
Loan Soc. of New York, 177 AD2d 280, 575 NYS2d 856 (1st Dept 1991); 
Hauser v Lista, 201 AD2d 873, 607 NYS2d 516 (4th Dept 1994); Panos- 
sian v Panossian, 172 AD2d 811, 569 NYS2d 182 (2d Dept 1991) (pre- 
nuptial agreement). On the other hand, where there is a duty to dis- 
close, concealment of facts with intent to defraud has the same legal 
effect and significance as affirmative misrepresentation, Miele v Ameri- 
can Tobacco Co., 2 AD3d 799, 770 NYS2d 386 (2d Dept 2003); Merrill 
Lynch, Pierce, Fenner & Smith, Inc. v Chipetine, 221 AD2d 284, 634 
NYS2d 469 (1st Dept 1995); Emord v Emord, 193 AD2d 775, 598 NYS2d 
266 (2d Dept 1993); see Nasaba Corporation v Harfred Realty Corpora- 
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tion, 287 NY 290, 39 NE2d 248 (1942). Whether there is a duty to dis- 
close is a question for the court, Industrial Risk Insurers v Ernst, 224 
AD2d 389, 638 NYS2d 109 (2d Dept 1996); Restatement, Second, Torts 
§ 551, comment m. 


b. Material Omission—Tacit Representation by Partial Disclosure 


Although there is generally no duty to disclose, there are circum- 
stances in which partial disclosure may constitute a tacit representa- 
tion of the absence of undisclosed facts (such as where some defects are 
mentioned while others are omitted) and may therefore constitute a 
basis for a fraud action, Junius Const. Co. v Cohen, 257 NY 393, 178 
NE 672 (1931); Gray v Richmond Bicycle Co., 167 NY 348, 60 NE 663 
(1901); Jeffrey BB v Cardinal McCloskey School and Home for Children, 
257 AD2d 21, 689 NYS2d 721 (3d Dept 1999) (child placement agency 
allegedly failed to disclose that child had been sexually abused although 
it provided other information about child’s mental health history); 
Sheridan Drive-In, Inc. v State, 16 AD2d 400, 228 NYS2d 576 (4th Dept 
1962); Continental Coal Land & Timber Co. v Kilpatrick, 172 App Div 
541, 158 NYS 1056 (1st Dept 1916); Restatement, Second, Torts § 551, 
Comment g; see Basis Yield Alpha Fund (Master) v Goldman Sachs 
Group, Inc., 115 AD3d 128, 980 NYS2d 21 (1st Dept 2014); Banque 
Indosuez v Barclays Bank PLC, 181 AD2d 447, 580 NYS2d 765 (ist 
Dept 1992) (half truth constituted affirmative misrepresentation); Striker 
v Graham Pest Control Co. Inc., 179 AD2d 984, 578 NYS2d 719 (3d 
Dept 1992) (broker who arranged pest inspection and represented that 
house had passed inspection had duty to disclose that report indicated 
conditions conducive to carpenter ants); Scharf v Tiegerman, 166 AD2d 
697, 561 NYS2d 271 (2d Dept 1990) (seller’s representation that prop- 
erty was legal three-family dwelling was fraudulent where seller did 
not disclose that city was actively considering revoking the nonconform- 
ing three-family status, that seller had been denied building permits 
because of ongoing investigation and that several prospective purchas- 
ers had refused to buy after learning of investigation). 


c. Active Concealment 


Conduct that amounts to active concealment can give rise to an ac- 
tion for fraud, see Kuelling v Roderick Lean Mfg. Co., 183 NY 78, 75 NE 
1098 (1905) (deliberately plugging and painting over defects in product 
that make it unsafe is representation that product is sound); Mancuso v 
Rubin, 52 AD3d 580, 861 NYS2d 79 (2d Dept 2008); Sample v Yokel, 94 
AD3d 1413, 943 NYS2d 694 (4th Dept 2012); Simone v Homecheck Real 
Estate Services, Inc., 42 AD3d 518, 840 NYS2d 398 (2d Dept 2007); 
Boyle v McGlynn, 28 AD3d 994, 814 NYS2d 312 (3d Dept 2006); Jablon- 
ski v Rapalje, 14 AD3d 484, 788 NYS2d 158 (2d Dept 2005); Gizzi v 
Hall, 300 AD2d 879, 754 NYS2d 373 (3d Dept 2002); Bethka v Jensen, 
250 AD2d 887, 672 NYS2d 494 (3d Dept 1998); Merrill Lynch, Pierce, 
Fenner & Smith, Inc. v Chipetine, 221 AD2d 284, 634 NYS2d 469 (1st 
Dept 1995); Horn v 440 East 57th Co., 151 AD2d 112, 547 NYS2d 1 (1st 
Dept 1989) (financial statement that suggested financial health, even if 
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not actually false in any particular respect, could be reasonably viewed 
as lulling prospective purchasers into false sense of security, resulting 
in fraud by concealment). 


A claim based on active concealment requires a showing that the 
seller thwarted plaintiffs effort to fulfill his or her responsibility to 
learn the truth, Bernardi v Spyratos, 79 AD3d 684, 912 NYS2d 627 (2d 
Dept 2010); Platzman v Morris, 283 AD2d 561, 724 NYS2d 502 (2d 
Dept 2001). Evidence of active concealment alone will not support a 
fraud action where the vendee should have known of the undisclosed 
defect, Richardson v United Funding, Inc., 16 AD3d 570, 792 NYS2d 
511 (2d Dept 2005) (failure to have house inspected prior to closing 
defeats plaintiff's claim); see Bethka v Jensen, 250 AD2d 887, 672 
NYS2d 494 (3d Dept 1998). 


d. Duty to Disclose Based on Fiduciary or Confidential Relation- 
ship 


A cause of action to recover damages for fraudulent concealment 
requires, in addition to the normal fraud elements of scienter, reliance, 
and damages, a showing that there was a fiduciary or confidential rela- 
tionship between the parties which would impose a duty upon the 
defendant to disclose material information and that the defendant failed 
to do so, Wallkill Medical Development, LLC v Catskill Orange 
Orthopaedics, P.C., 178 AD3d 987, 115 NYS3d 67 (2d Dept 2019); 
Consolidated Bus Transit, Inc. v Treiber Group, LLC, 97 AD38d 778, 948 
NYS2d 679 (2d Dept 2012). A duty to disclose arises when a fiduciary or 
confidential relationship exists between plaintiff and defendant, 
Mandarin Trading Ltd. v Wildenstein, 16 NY3d 173, 919 NYS2d 465, 
944 NE2d 1104 (2011) (dismissing claim based on alleged fraudulent 
omission of fact where complaint lacked facts indicating connection be- 
tween plaintiff and defendant that could give rise to fiduciary duty); 
Amend v Hurley, 293 NY 587, 59 NE2d 416 (1944); Westchester v 
Welton Becket Associates, 102 AD2d 34, 478 NYS2d 305 (2d Dept 1984), 
affd, 66 NY2d 642, 495 NYS2d 364, 485 NE2d 1029 (1985); Moser v 
Spizzirro, 31 AD2d 537, 295 NYS2d 188 (2d Dept 1968), affd, 25 NY2d 
941, 305 NYS2d 153, 252 NE2d 632 (1969); Kaufman v Cohen, 307 
AD2d 1138, 760 NYS2d 157 (1st Dept 2003); MacNamara-Carroll Inc. v 
Delaney, 244 AD2d 817, 666 NYS2d 264 (3d Dept 1997); 900 Unlimited, 
Inc. v MCI Telecommunications Corp., 215 AD2d 227, 626 NYS2d 188 
(1st Dept 1995); Auchincloss v Allen, 211 AD2d 417, 621 NYS2d 305 
(1st Dept 1995); Republic of Croatia v Trustee of Marquess of North- 
ampton 1987 Settlement, 203 AD2d 167, 610 NYS2d 2638 (1st Dept 
1994); DH Cattle Holdings Co. v Smith, 195 AD2d 202, 607 NYS2d 227 
(1st Dept 1994); Capitaland United Soccer Club Inc. v Capital Dist. 
Sports & Entertainment Inc., 199 AD2d 626, 604 NYS2d 998 (3d Dept 
1993); Stambovsky v Ackley, 169 AD2d 254, 572 NYS2d 672 (1st Dept 
1991); IBM Credit Financing Corp. v Mazda Motor Mfg. (USA) Corp., 
152 AD2d 451, 542 NYS2d 649 (1st Dept 1989); see EBC I, Inc. v 
Goldman, Sachs & Co., 5 NY3d 11, 799 NYS2d 170, 832 NE2d 26 (2005). 
The duty of a fiduciary to disclose arises only when the fiduciary has 
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some reason to believe that the information is material and germane to 
the transaction, Botti v Russell, 225 AD2d 1016, 640 NYS2d 285 (3d 
Dept 1996) (casual comment at dinner dance insufficient to trigger duty 
to disclose). 


A confidential relationship may arise between parties to a business 
relationship when the requisite high degree of dominance and reliance 
existed prior to the transaction giving rise to the alleged wrong and not 
as a result of it, Societe Nationale D’Exploitation Industrielle Des 
Tabacs Et Allumettes v Salomon Bros. Intern. Ltd., 251 AD2d 137, 674 
NYS2d 648 (1st Dept 1998); Elghanian v Harvey, 249 AD2d 206, 671 
NYS2d 266 (1st Dept 1998). Corporate directors owe a fiduciary duty to 
their shareholders, Quasha v American Natural Beverage Corp., 171 
AD2d 537, 567 NYS2d 257 (1st Dept 1991); see Deblinger v Sani-Pine 
Products Co., Inc., 107 AD3d 659, 967 NYS2d 394 (2d Dept 2018). A fi- 
duciary relationship also exists between plaintiff and the escrow agent 
for an investment plan, Solondz v Barash, 225 AD2d 996, 639 NYS2d 
561 (8d Dept 1996). However, no fiduciary relationship exists between 
the sellers and buyers of corporate stock when dealing at arms’ length, 
Rothmiller v Stein, 143 NY 581, 38 NE 718 (1894); Lane v McCallion, 
166 AD2d 688, 561 NYS2d 273 (2d Dept 1990). An attorney for a limited 
partnership owes no fiduciary duty to the limited partners, Eurycleia 
Partners, LP v Seward & Kissel, LLP, 12 NY3d 553, 883 NYS2d 147, 
910 NE2d 976 (2009). 


No fiduciary relationship exists in arm’s-length transactions be- 
tween a creditor and a debtor, a lender and a borrower or a depositor 
and a bank, see Trustco Bank, Nat. Ass’n v Cannon Bldg. of Troy Associ- 
ates, 246 AD2d 797, 668 NYS2d 251 (3d Dept 1998); Landes v Sullivan, 
235 AD2d 657, 651 NYS2d 731 (8d Dept 1997); Banque Nationale de 
Paris v 1567 Broadway Ownership Associates, 214 AD2d 359, 625 
NYS2d 152 (1st Dept 1995); Bank Leumi Trust Co. of New York v Block 
3102 Corp., 180 AD2d 588, 580 NYS2d 299 (1st Dept 1992). An architect 
consultant has no duty to disclose information to a non-client plaintiff 
when work was not performed for the plaintiffs benefit, see Westchester 
v Welton Becket Associates, 102 AD2d 34, 478 NYS2d 305 (2d Dept 
1984), affd, 66 NY2d 642, 495 NYS2d 364, 485 NE2d 1029 (1985); Edward 
B. Fitzpatrick, Jr. Const. Corp. v Suffolk, 138 AD2d 446, 525 NYS2d 
863 (2d Dept 1988) (engineering firm has no duty of disclosure to 
contractor absent privity of contract). Contingent commission agree- 
ments between brokers and insurers are not illegal and, in the absence 
of a special relationship between the insured and the broker or insurer, 
there is no duty to disclose the existence of the contingent commission 
agreement, People ex rel. Cuomo v Liberty Mut. Ins. Co., 52 AD3d 378, 
861 NYS2d 294 (1st Dept 2008). 


An attorney’s failure to disclose dual representation is equivalent to 
a misrepresentation and may give rise to a cause of action for fraud, 
Schoen v Martin, 187 AD2d 253, 589 NYS2d 443 (1st Dept 1992). Fur- 
ther, an attorney may be liable to non-clients for wrongful acts if guilty 
of fraud or collusion or of a malicious or tortious act, Koncelik v Abady, 
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179 AD2d 942, 578 NYS2d 717 (3d Dept 1992); Callahan v Callahan, 
127 AD2d 298, 514 NYS2d 819 (8d Dept 1987). An attorney, as an of- 
ficer of the court, has a common-law duty to disclose information to the 
tribunal when the absence of the undisclosed information will be relied 
upon by the tribunal, Guardian Life Ins. Co. of America v Handel, 190 
AD2d 57, 596 NYS2d 804 (1st Dept 1993); see also Judiciary Law § 487. 


e. Duty to Disclose Based on “Special Facts’/“Superior Knowl- 
edge” 


Under the “special facts” doctrine, even in the absence of a fidu- 
ciary relationship, a duty to disclose may arise when one party’s 
superior knowledge of essential facts renders nondisclosure inherently 
unfair, Stevenson Equipment, Inc. v Chemig Const. Corp., 170 AD2d 
769, 565 NYS2d 318 (8d Dept 1991), aff'd, 79 NY2d 989, 584 NYS2d 
434, 594 NE2d 928 (1992); Barrett v Freifeld, 64 AD3d 736, 883 NYS2d 
305 (2d Dept 2009); Williams v Sidley Austin Brown & Wood, L.L.P., 38 
AD3d 219, 8832 NYS2d 9 (1st Dept 2007); Wright v Selle, 27 AD3d 1065, 
811 NYS2d 525 (4th Dept 2006) (allegations that contractor knew 
estimate for work was too low and that contractor intentionally mis- 
stated estimate in order to induce defendants to enter into contract suf- 
ficient to state claim for fraud separate from breach of contract claim); 
P.T. Bank Central Asia v ABN AMRO Bank N.V., 301 AD2d 3738, 754 
NYS2d 245 (1st Dept 2003); Swersky v Dreyer and Traub, 219 AD2d 
321, 648 NYS2d 33 (1st Dept 1996); Pickard & Anderson v Young Men’s 
Christian Ass’n, 119 AD2d 976, 500 NYS2d 874 (4th Dept 1986) (citing 
PJI) (amount of architectural and engineering fees for renovating build- 
ing); see KS Trade LLC v International Gemological Institute, Inc., 190 
AD3d 556, 141 NYS3d 452 (1st Dept 2021); Basis Yield Alpha Fund 
(Master) v Goldman Sachs Group, Inc., 115 AD3d 128, 980 NYS2d 21 
(1st Dept 2014) (party may be liable for nondisclosure where it has 
special knowledge or knowledge not attainable by other party). 


Under the special facts doctrine, “where one party possesses 
superior knowledge, not readily available to the other, and knows that 
the other is acting on the basis of mistaken knowledge, there is a duty 
to disclose that information,” Swersky v Dreyer and Traub, 219 AD2d 
321, 643 NYS2d 33 (1st Dept 1996); see Black v Chittenden, 69 NY2d 
665, 511 NYS2d 833, 503 NE2d 1370 (1986) (condition of lanes in bowl- 
ing alley); Forest v Elliott Truck & Tractor Sales, Inc., 29 AD2d 1031, 
289 NYS2d 431 (8d Dept 1968), aff'd, 23 NY2d 952, 298 NYS2d 730, 246 
NE2d 531 (1969) (value of used truck); Madison Apparel Group Ltd. v 
Hachette Filipacchi Presse, S.A., 52 AD3d 385, 861 NYS2d 296 (1st 
Dept 2008) (failure to disclose to plaintiff-licensee, which was consider- 
ing terminating license agreement with defendant-licensor, that 
defendant-licensor was engaged in ongoing license negotiations with 
third party); Anderson v Meador, 56 AD3d 1030, 869 NYS2d 233 (3d 
Dept 2008) (seller’s failure to disclose title encumbrances); Cetnar v 
Kinowski, 263 AD2d 842, 693 NYS2d 730 (3d Dept 1999) (failure to dis- 
close sewer problems); Trustco Bank, Nat. Ass’n v Cannon Bldg. of Troy 
Associates, 246 AD2d 797, 668 NYS2d 251 (3d Dept 1998); Koncelik v 
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Abady, 179 AD2d 942, 578 NYS2d 717 (3d Dept 1992); Stambovsky v 
Ackley, 169 AD2d 254, 572 NYS2d 672 (1st Dept 1991); Horn v 440 
East 57th Co., 151 AD2d 112, 547 NYS2d 1 (1st Dept 1989); see Bank v 
Board of Education of City of New York, 305 NY 119, 111 NE2d 238 
(1953); Donovan v Aeolian, 270 NY 267, 200 NE 815 (1936); Warren 
Bros. Co. v New York State Thruway Authority, 34 AD2d 97, 309 NYS2d 
450 (38d Dept 1970), affd, 34 NY2d 770, 358 NYS2d 139, 314 NE2d 878 
(1974); Kurtz v Foy, 65 AD3d 741, 884 NYS2d 498 (3d Dept 2009); see 
also Pramer S8.C.A. v Abaplus Intern. Corp., 76 AD3d 89, 907 NYS2d 
154 (1st Dept 2010) (failure to disclose that defendant bribed plaintiffs 
employee to accept transaction that was inherently unfair to plaintiff). 


The special facts doctrine involves a two-prong test: (1) the material 
fact must be peculiarly within the knowledge of one party and (2) the 
fact could not have been discovered through the exercise of ordinary 
intelligence by the other party, Jana L. v West 129th Street Realty 
Corp., 22 AD3d 274, 802 NYS2d 132 (1st Dept 2005); see Kato 
International LLC v Gerard Fox Law, P.C., 195 AD3d 516, 150 NYS3d 
711 (1st Dept 2021) (alleged misrepresentations that lease was below 
market rate and could be sublet easily did not depend on lessor’s partic- 
ular knowledge that could not be discovered in regular course by les- 
see); Swersky v Dreyer and Traub, 219 AD2d 321, 643 NYS2d 33 (1st 
Dept 1996): The special facts doctrine applies regardless of the 
sophistication of the parties, TIAA Global Investments, LLC v One 
Astoria Square LLC, 127 AD3d 75, 7 NYS3d 1 (1st Dept 2015); see Roni 
LLC v Arfa, 18 NY3d 846, 939 NYS2d 746, 963 NE2d 123 (2011) (alleg- 
edly sophisticated foreign investors stated “constructive fraud” cause of 
action based on limited-liability real estate company promoters’ alleged 
failure to disclose material facts, where foreign investors had limited 
knowledge of local law, business customs and real estate market, 
promoters allegedly played upon the investors’ cultural identities and 
friendship and promoters claimed particular expertise in real estate 
market); but see Societe Nationale D’Exploitation Industrielle Des 
Tabacs Et Allumettes v Salomon Bros. Intern., Ltd., 268 AD2d 373, 702 
NYS2d 258 (1st Dept 2000) (mere disparity of knowledge did not trigger 
duty to disclose where plaintiff was sophisticated institutional investor). 


A purchaser seeking to invoke the special facts doctrine cannot rely 
on conscious ignorance (for example, limited knowledge of a discover- 
able condition) as a basis for recovery, Vandervort v Higginbotham, 222 
AD2d 831, 634 NYS2d 800 (3d Dept 1995); Slavin v Hamm, 210 AD2d 
831, 621 NYS2d 393 (3d Dept 1994). Similarly, a plaintiff in a separa- 
tion agreement dispute cannot sustain a fraud claim based on the fact 
that defendant did not apprise plaintiff of the worth of known property 
holdings, Chalos v Chalos, 128 AD2d 498, 512 NYS2d 426 (2d Dept 
1987). The court will not find that defendant possessed superior knowl- 
edge when the information was either a matter of public record, was 
actually disclosed or was readily available, Wildman & Bernhardt 
Const., Inc. v BPM Associates, LP, 273 AD2d 38, 708 NYS2d 400 (1st 
Dept 2000) (plaintiff, on notice that building would be converted to 
condominiums, could have determined status and ownership of building 
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by checking public records); see Yerushalmi v Monroe, 185 AD2d 841, 
587 NYS2d 376 (2d Dept 1992). Where plaintiffs knew, prior to purchas- 
ing a home, that there was a possibility of termite damage and failed to 
undertake additional inspections, they had no actionable claim of fraud, 
McManus v Moise, 262 AD2d 370, 691 NYS2d 166 (2d Dept 1999). 


Whether the defendant had superior knowledge is a question of 
fact, Boyle v McGlynn, 28 AD3d 994, 814 NYS2d 312 (3d Dept 2006) 
(whether seller of property knew about construction of large wind 
turbines prior to sale and made material misrepresentations that 
induced plaintiff to purchase property were questions of fact); Jablonski 
v Rapalje, 14 AD3d 484, 788 NYS2d 158 (2d Dept 2005) (whether 
plaintiff home buyer could have ascertained with reasonable diligence 
fact that home’s attic was infested with bats was question for jury); 
Bethka v Jensen, 250 AD2d 887, 672 NYS2d 494 (3d Dept 1998) 
(whether a party could have ascertained with reasonable diligence fact 
that property was soon to be subject to special assessment was factual 
question). 


f. Duty to Disclose Imposed by Statute 


Real Property Law article 14 mandates a seller’s disclosure obliga- 
tions for certain residential real property transfers, Sample v Yokel, 94 
AD3d 14138, 943 NYS2d 694 (4th Dept 2012); Klafehn v Morrison, 75 
AD3d 808, 906 NYS2d 347 (3d Dept 2010). Where applicable, the stat- 
ute requires the seller to disclose certain conditions of which he or she 
is actually aware at the time of disclosure in response to specific ques- 
tions contained on a mandated Property Condition Disclosure Form, 
Real Property Law § 462(2). False statements on the mandated form 
“may constitute active concealment in the context of fraudulent 
nondisclosure” and may support an action if the buyer shows that the 
seller thwarted the buyer’s efforts to fulfill the responsibilities imposed 
by the doctrine of caveat emptor, Gallagher v Ruzzine, 147 AD3d 1456, 
46 NYS3d 323 (4th Dept 2017); Sample v Yokel, supra; Klafehn v Mor- 
rison, supra; Simone v Homecheck Real Estate Services, Inc., 42 AD3d 
518, 840 NYS2d 398 (2d Dept 2007). However, active concealment does 
not necessarily exist where a seller previously undertook repair work on 
a defect and did not disclose that fact to the buyer, Gallagher v Ruzzine, 
supra. 


Where the fraud claim is based on an alleged fraudulent omission, 
the following charge should be given: 


PJI 3:20.2 


As you have heard, the plaintiff AB seeks to re- 
cover damages that (he, she, it) claims were caused 
by a fraud committed by the defendant CD. Specifi- 
cally, AB claims that [state AB’s claims]. CD denies 
that (he, she, it) committed fraud and contends 
that [state CD’s contentions]. 
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In order to recover for fraud, AB must prove 
by clear and convincing evidence that (1) CD failed 
to disclose [state omitted fact(s)]; (2) CD knew [state 
omitted fact(s]; (8) [state where plaintiff's claim is based 
on a duty to disclose arising from defendant’s superior 
knowledge of the facts:] [state omitted fact(s)] (was, 
were) not also known to AB and could not have 
been discovered by AB through the use of ordinary 
intelligence; (4) CD failed to disclose [state omitted 
fact(s)| because (he, she, it) believed that AB would 
not [identify the transaction in issue] if (he, she, it) 
knew [state omitted fact(s)]; (5) AB would not have 
[identify the transaction in issue] if (he, she, it) knew 
[state omitted fact(s)]; and (6) AB sustained damages 
because of [identify the transaction in issue]. 


Clear and convincing evidence means evidence 
that satisfies you that there is a high degree of 
probability that there was fraud as I have defined 
it for you. To decide for AB by clear and convinc- 
ing evidence, it is not enough to find that the evi- 
dence supporting (his, her, its) claim(s) more 
nearly represents what actually happened than 
the evidence that is opposed to it. AB must satisfy 
you that it is highly probable that what (he, she, 
it) claims is what actually happened. 


If, upon all the evidence, you are satisfied that 
there is a high probability that there was fraud, 
you must decide for AB. If you are not satisfied 
that there is such a high probability, you must 
decide for CD. 


The first question you will be asked to decide 
is whether CD failed to disclose [state omitted fact(s)]. 
If you decide that CD did disclose [state omitted 
fact(s)], you need proceed no further on the claim 
of fraud. If you decide that CD did not disclose 
[state omitted fact(s)], the next question you must 
decide is whether CD knew [state omitted fact(s)]. 


[State where plaintiff's claim is based on a duty to 
disclose arising from defendant’s superior knowledge of 
the facts:] 
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If you decide that CD did not know [state omit- 
ted fact(s/], you need proceed no further on the 
claim of fraud. If you decide that CD did know [state 
omitted fact(s)], you must next decide whether [state 
omitted fact(s)] (was, were) not known to AB and 
could not have been discovered by AB through the 
use of ordinary intelligence. If you decide that 
[state omitted fact(s)] (was, were) also known to AB 
or could have been discovered by AB through the 
use of ordinary intelligence, you need proceed no 
further on the claim of fraud. If you decide that 
[state omitted fact(s)] (was, were) not known to AB 
and could not have been discovered by AB through — 
the use of ordinary intelligence, the next question 
you must decide is whether CD failed to disclose 
[state omitted fact(s)] because (he, she, it) believed 
that AB would not [identify the transaction in issue] if 
(he, she, it) knew [state omitted fact(s)]. 


[State where defendant’s duty to disclose is not based 
on superior knowledge of the facts and the court has 
previously determined, as a matter of law, that a duty to 
disclose existed:] 


If you decide that CD did not know [state omit- 
ted fact(s)], you need proceed no further on the 
claim of fraud. If you decide that CD did know [state 
omitted fact(s)], the next question you must decide 
is whether CD failed to disclose [state omitted fact(s)] 
because (he, she, it) believed that AB would not 
[identify the transaction in issue] if (he, she, it) knew 
[state omitted fact(s)]. 


If you decide that AB would have [identify the 
transaction in issue] even if (he, she, it) knew [state 
omitted fact(s)], you need proceed no further on the 
claim of fraud. If you decide that AB would not 
have [identify the transaction in issue] if (he, she, it) 
knew [state omitted fact(s)], the next question you 
must decide is whether AB sustained damages as a 
result of [identify the transaction in issue]. 


In determining whether AB sustained damages 
as a result of [identify the transaction in issue] and, if 
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so in determining the amount of damages AB 
sustained, you should consider only the actual 
amounts that AB spent [state where appropriate: or 
incurred] in [identify the transaction in issue] [substi- 
tute where appropriate: the difference between the 
actual amounts that AB spent in (identify the trans- 
action in issue) and the value, if any, of the (state 
benefit or property plaintiff received) at the time AB 
received it]. You should not consider any lost 
profits or other amounts that AB may have ex- 
pected to, but did not, receive from [identify the 
transaction in issue]. 


If you decide that AB did not sustain damages 
as result of [identify the transaction in issue], you need 
proceed no further on the claim of fraud. If you 
decide that AB did sustain damages as a result of 
[identify the transaction in issue], you must next 
decide the actual monetary loss sustained. 


6. Representations to Third Parties 


A party who commits intentional fraud is liable to any person who 
is intended to rely upon the misrepresentation or omission and who 
does in fact so rely to his or her detriment, John Blair Communications, 
Inc. v Reliance Capital Group, L.P., 157 AD2d 490, 549 NYS2d 678 (1st 
Dept 1990); see Tindle v Birkett, 171 NY 520, 64 NE 210 (1902). Nei- 
ther privity nor a relationship that is the functional equivalent of priv- 
ity is an element of a cause of action for intentional fraud (as 
distinguished from a cause of action for negligent misrepresentation), 
John Blair Communications, Inc. v Reliance Capital Group, L.P. supra; 
see Strasser v Prudential Securities, Inc., 218 AD2d 526, 6830 NYS2d 80 
(1st Dept 1995) (nondisclosure). However, a cause of action for fraud 
may not be maintained where the plaintiff was injured as a result of a 
third party’s reliance on a false representation, Pasternack v Labora- 
tory Corp. of America Holdings, 27 NY3d 817, 37 NYS3d 750, 59 NE3d 
485 (2016) (ovrl’g Ruffing v Union Carbide Corp., 308 AD2d 526, 764 
NYS2d 462 (2d Dept 2003), and Buxton Mfg. Co., Inc. v Valiant Moving 
& Storage, Inc., 239 AD2d 452, 657 NYS2d 450 (2d Dept 1997), and not- 
ing that Rice v Manley, 66 NY 82 (1876) no longer good law). 


Thus, a fraudulent prospectus issued to the public at large is ac- 
tionable in fraud by anyone purchasing on the basis of it, Downey v 
Finucane, 205 NY 251, 98 NE 391 (1912); see Brackett v Griswold, 112 
NY 454, 20 NE 376 (1889); see also 15 USC §§ 77k, 77j and 77r; Heit v 
Weitzen, 402 F2d 909 (2d Cir 1968). However, no fraud action may be 
maintained against an accountant for misrepresentations made to a 
third party where the third party did not communicate any negative in- 
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formation to the plaintiff and the plaintiff detrimentally relied on the 
third party’s silence, Securities Investor Protection Corp. v BDO 
Seidman, L.L.P., 95 NY2d 702, 723 NYS2d 750, 746 NE2d 1042 (2001). 


7. Fraud Relating to Malpractice Actions 


Without more, a physician’s concealment of or failure to disclose his 
or her own malpractice does not give rise to a cause of action in fraud 
separate and distinct from a malpractice action, see Simcuski v Saeli, 
44 NY2d 442, 406 NYS2d 259, 377 NE2d 713 (1978); Vigliotti v North 
Shore University Hosp., 24 AD8d 752, 810 NYS2d 82 (2d Dept 2005); 
Abraham v Kosinski, 305 AD2d 1091, 759 NYS2d 278 (4th Dept 2003); 
Abbondandolo v Hitzig, 282 AD2d 224, 724 NYS2d 26 (1st Dept 2001); 
Karlin v IVF America, Inc., 239 AD2d 560, 658 NYS2d 73 (2d Dept 
1997), mod on other grounds, 93 NY2d 282, 690 NYS2d 495, 712 NE2d 
662 (1999); Owen v Appelbaum, 205 AD2d 976, 613 NYS2d 504 (3d 
Dept 1994); Howe v Ampil, 185 AD2d 520, 585 NYS2d 869 (3d Dept 
1992); Bickel v Abramson, 178 AD2d 138, 576 NYS2d 572 (1st Dept 
1991); see also McClurg v State, 204 AD2d 999, 613 NYS2d 71 (4th 
Dept 1994). However, a fraud claim may arise if the patient can estab- 
lish that (a) the physician knew or demonstrably had reason to know of 
the malpractice and the resulting injury suffered by the patient, (b) the 
physician thereafter made an intentional, material misrepresentation to 
the patient regarding the subject matter of the malpractice and the 
therapy appropriate to its cure, (c) the patient justifiably relied on the 
misrepresentation, and (d) the misrepresentation resulted in damages 
distinct from those claimed under the malpractice action, Howe v Ampli, 
supra; see Simcuski v Saeli, supra. Thus, a physician’s concealment of 
his or her own malpractice may give rise to a cause of action in fraud if 
it is achieved through affirmative misrepresentations rather than mere 
nondisclosure and if it results in damages distinct from those claimed 
under the malpractice cause of action, Abraham v Kosinski, 251 AD2d 
967, 674 NYS2d 557 (4th Dept 1998); Howe v Ampil, supra; Harkin v 
Culleton, 156 AD2d 19, 554 NYS2d 478 (1st Dept 1990). For a pattern 
charge in cases involving fraudulent concealment of an act of malprac- 
tice, see PJI 2:151C. 


The same principle has been applied to malpractice claims asserted 
against accountants, Mitschele v Schultz, 36 AD3d 249, 826 NYS2d 14 
(1st Dept 2006), architects, Saint Alexander’s Church v McKenna, 294 
AD2d 695, 742 NYS2d 165 (3d Dept 2002), attorneys, Weiss v Manfredi, 
83 NY2d 974, 616 NYS2d 325, 689 NE2d 1122 (1994); Johnson v 
Proskauer Rose LLP, 129 AD3d 59, 9 NYS3d 201 (1st Dept 2015) 
(plaintiff, who alleged that law firm gave inadequate tax advice, stated 
separate fraud claim by asserting that firm’s advice was motivated by 
its own undisclosed interest); Kaiser v Van Houten, 12 AD3d 1012, 785 
NYS2d 569 (3d Dept 2004); White of Lake George Inc. v Bell, 251 AD2d 
777, 674 NYS2d 162 (3d Dept 1998); LaBrake v Enzien, 167 AD2d 709, 
562 NYS2d 1009 (8d Dept 1990) (fraud claim dismissed where fraud 
damages same as those suffered as result of malpractice), and engineers, 
Rochester Fund Municipals v Amsterdam Municipal Leasing Corp., 296 
AD2d 785, 746 NYS2d 512 (38d Dept 2002). 
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In Standish-Parkin v Lorillard Tobacco Co., 12 AD3d 301, 786 
NYS2d 13 (1st Dept 2004), and New York v Lead Industries Ass’n, Inc., 
190 AD2d 173, 597 NYS2d 698 (1st Dept 1993), the courts permitted 
fraud claims paired with strict products liability claims to go forward, 
holding that misrepresentations of safety to the public at large for the 
purpose of influencing the marketing of a product known to be defective 
give rise to a separate cause of action for fraud. Similarly, causes of ac- 
tion for fraud were allowed in addition to claims based on products li- 
ability in Young v Robertshaw Controls Co., 104 AD2d 84, 481 NYS2d 
891 (8d Dept 1984) (concealment of known dangerous defect causing 
explosion of propane tank), and Angie v Johns Manville Corp., 94 AD2d 
939, 463 NYS2d 956 (4th Dept 1983) (separate cause of action arising 
from continued purchase and use of product because of misrepresenta- 
tions and fraudulent concealment distinct from defendants’ conduct in 
manufacturing and marketing product forming the basis of negligence 
and products liability causes of action). However, in New York Seven-Up 
Bottling Co., Inc. v Dow Chemical Co., 96 AD2d 1051, 466 NYS2d 478 
(2d Dept 1983), affd, 61 NY2d 828, 473 NYS2d 973, 462 NE2d 150 
(1984), a strict liability case, the court rejected an effort to extend the 
statute of limitations by adding a cause of action for fraud where the 
fraud was merely incidental to the products liability cause of action, see 
St. Patrick’s Home for Aged and Infirm v Laticrete Intern., Inc., 264 
AD2d 652, 696 NYS2d 117 (1st Dept 1999). 


9. Miscellaneous Issues 


Where there is a claim of a fraudulent act committed during the 
course of a legal proceeding, the proper remedy is a motion to vacate 
the civil judgment pursuant to CPLR 5015, not a plenary common-law 
action for fraud, Parker & Waichman v Napoli, 29 AD3d 396, 815 NYS2d 
71 (1st Dept 2006); St. Clement v Londa, 8 AD3d 89, 779 NYS2d 460 
(1st Dept 2004); Vinokur v Penny Lane Owners Corp., 269 AD2d 226, 
703 NYS2d 35 (1st Dept 2000); Yalkowsky v Century Apartments 
Associates, 215 AD2d 214, 626 NYS2d 181 (1st Dept 1995). Thus, a 
party who has lost or settled a case due to perjured testimony cannot 
collaterally attack the judgment in a separate action for damages 
against the party who adduced the false testimony, Newin Corp. v 
Hartford Acc. & Indem. Co., 37 NY2d 211, 371 NYS2d 884, 333 NE2d 
163 (1975); Yalkowsky v Shedler, 94 AD2d 684, 463 NYS2d 8 (1st Dept 
1983); Empire Mut. Ins. Co. v United Service Auto. Ass’n, 50 AD2d 676, 
375 NYS2d 209 (3d Dept 1975). However, where the perjury is a means 
for the accomplishment of a larger fraudulent scheme, an action for 
fraud may be maintained, Newin Corp. v Hartford Acc. & Indem. Co., 
supra; New York City Transit Authority v Morris J. Eisen, P.C., 276 
AD2d 78, 715 NYS2d 232 (1st Dept 2000) (perjury accompanied by pat- 
tern of racketeering activity including bribing witnesses and court 
personnel, fraudulently using the mails and using phony witnesses). 
Moreover, under certain circumstances, an action for damages may be 
brought to remedy fraudulent conduct by an attorney under Judiciary 
Law § 487. See Comment, infra. 
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The victim of a fraud cannot pursue the funds taken from it by the 
wrongdoer into the hands of a third person who has received such funds 
in good faith in the usual course of business and for valuable consider- 
ation, Aneless Corporation v Woodward, 262 NY 326, 186 NE 800 (1933), 
even where a third party had reason to be suspicious yet conducted no 
investigation, First Union Nat. Bank v A.G. Edwards & Sons, Inc., 262 
AD2d 106, 691 NYS2d 491 (1st Dept 1999). Failing to investigate upon 
acquiring information that would give rise to reasonable suspicion, 
while perhaps an act of negligence, does not constitute subjective bad 
faith or dishonesty, First Union Nat. Bank v A.G. Edwards & Sons, 
Inc., supra. 


A fraud cause of action cannot be based upon proof of the plaintiffs 
knowing entry into an illegal contract, Sabia v Mattituck Inlet Marina 
and Shipyard, Inc., 24 AD3d 178, 805 NYS2d 346 (1st Dept 2005) (fraud 
action against seller of boat dismissed where purchase was falsely 
documented to avoid taxes). 


It is not necessary that the fraudulent representation be set forth 
in writing, see Sabo v Delman, 3 NY2d 155, 164 NYS2d 714, 148 NE2d 
906 (1957); Lawlor v Engley, 166 AD2d 799, 563 NYS2d 160 (3d Dept 
1990). 


C. Falsity 


A showing of falsity is a required element of a fraud cause of action, 
Miller v Livingstone, 25 AD2d 106, 267 NYS2d 249 (1st Dept 1966), 
affd, 18 NY2d 967, 278 NYS2d 206, 224 NE2d 715 (1966); Allen- 
Kingston Motor Car Co v Consolidated Nat. Bank of City of New York, 
162 App Div 178, 147 NYS 251 (1st Dept 1914), aff'd, 222 NY 623, 118 
NE 1050 (1918), but that does not necessarily mean that any specific 
statement must be proved false; the question is “whether taking the 
whole thing together was there a false representation,” Downey v 
Finucane, 205 NY 251, 98 NE 391 (1912); see Horn v 440 East 57th Co., 
151 AD2d 112, 547 NYS2d 1 (1st Dept 1989). The language used or the 
act done is to be interpreted by the effect it would produce upon an 
ordinary mind, Downey v Finucane, supra; see Acacia Nat. Life Ins. Co. 
v Kay Jewelers, Inc.; 203 AD2d 40, 610 NYS2d 209 (1st Dept 1994). 


If the words or acts are reasonably capable of two interpretations, 
one true and the other false, and the plaintiff, to the knowledge of the 
defendant, interprets them in the sense in which it is false, defendant 
will be liable for fraud if the erroneous impression created by the 
ambiguous representation is not corrected, Sheridan Drive-In, Inc. v 
State, 16 AD2d 400, 228 NYS2d 576 (4th Dept 1962) (citing Downey v 
Finucane, 205 NY 251, 98 NE 391 (1912)); Prosser & Keeton, Torts (5th 
ed) 736, § 106; Restatement, Second, Torts, § 527. Further, to be action- 
able the representation must be shown to have been false in a material 
and substantial respect, Pedone v Title Guarantee & Trust Co., 280 NY 
153, 19 NE2d 1000 (1989). 


D. Scienter 
“Scienter” refers to the intent to deceive, Prosser & Keeton, Torts 
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(5th ed.) 741, § 107. A fraud claim is not actionable without a showing 
that the misrepresentations were made with the intent to deceive, Fried- 
man v Anderson, 23 AD3d 163, 803 NYS2d 514 (1st Dept 2005); Handel 
v Bruder, 209 AD2d 282, 618 NYS2d 356 (1st Dept 1994); see Alpha/ 
Omega Concrete Corp. v Ovation Risk Planners, Inc., 197 AD3d 1274, 
154 NYS3d 113 (2d Dept 2021) (summary judgment granted where 
moving party demonstrated misstatements were not intentional, as op- 
posed to merely negligent); Oxford Health Plans (N.Y.), Inc. v Biomed 
Pharmaceuticals, Inc., 181 AD38d 808, 122 NYS3d 47 (2d Dept 2020). 
While Downey v Finucane, 205 NY 251, 98 NE 391 (1912), states that 
intent to deceive may be inferred from falsity alone, see Striker v 
Graham Pest Control Co. Inc., 179 AD2d 984, 578 NYS2d 719 (3d Dept 
1992) (where duty to disclose exists and information is material, intent 
to deceive may be inferred from nondisclosure), Reno v Bull, 226 NY 
546, 124 NE 144 (1919), casts doubt on that statement. Accordingly, the 
proposition is not incorporated into the pattern charge, which refers 
only to knowledge of falsity and reckless disregard for the truth. For 
pleading purposes, plaintiff must allege that defendant intentionally 
misrepresented a material fact to induce plaintiffs reliance, see Ozelkan 
v Tyree Bros. Environmental Services, Inc., 29 AD3d 877, 815 NYS2d 
265 (2d Dept 2006) (allegations of fraud insufficient where plaintiff 
failed to allege intentional misrepresentation of material fact for 
purpose of inducing reliance). Scienter is sufficiently alleged if the com- 
plaint supports a rational inference of the defendant’s knowledge of 
falsity, IKB Intern. S.A. v Stanley, 142 AD3d 447, 36 NYS8d 452 (1st 
Dept 2016). 


Intent to deceive may be proved by showing that defendant knew, 
at the time he or she made the representation, that it was false, Marine 
Midland Bank v John E. Russo Produce Co., Inc., 50 NY2d 31, 427 
NYS2d 961, 405 NE2d 205 (1980); Kuelling v Roderick Lean Mfg. Co., 
183 NY 78, 75 NE 1098 (1905); Kountze v Kennedy, 147 NY 124, 41 NE 
414 (1895); United Nat. Bank v Ettinger, 59 AD2d 584, 397 NYS2d 455 
(8d Dept 1977); see Abrahami v UPC Const. Co., Inc., 224 AD2d 231, 
638 NYS2d 11 (1st Dept 1996). The jury may infer intent to defraud 
from evidence that the defendant had a long-term and economically 
rational interest in pleasing a client with whom it had already done bil- 
lions of dollars in transactions and in positioning itself as a leader in a 
particular investment market, ACA Financial Guar. Corp. v Goldman, 
Sachs & Co., 131 AD3d 427, 15 NYS3d 764 (1st Dept 2015). 


Intent to defraud may also be inferred if the representation was 
made recklessly without knowledge of or a genuine belief in its ac- 
curacy, State Street Trust Co. v Ernst, 278 NY 104, 15 NE2d 416 (1938); 
Hadcock v Osmer, 153 NY 604, 47 NE 923 (1897); Curiale v Peat, 
Marwick; Mitchell & Co., 214 AD2d 16, 630 NYS2d 996 (1st Dept 1995); 
Terris v Cummiskey, 11 AD2d 259, 203 NYS2d 445 (3d Dept 1960). 
Thus, even in the absence of deliberate or active fraud, accountants 
may be liable to certain third parties for “[al representation certified as 
true to the knowledge of the accountants when knowledge there is none, 
a reckless misstatement, or an opinion based on grounds so flimsy as to 
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lead to the conclusion that there was no genuine belief in its truth,” 
State Street Trust Co. v Ernst, supra; Curiale v Peat, Marwick, Mitch- 
ell & Co., supra. An auditor’s failure to independently verify financial 
statements may give rise to a fraud claim where the auditor had notice 
of particular circumstances raising doubts as to the veracity of the 
statement, Serio v PricewaterhouseCoopers LLP, 9 AD8d 330, 781 
NYS2d 7 (1st Dept 2004); Houbigant, Inc. v Deloitte & Touche LLP, 303 
AD2d 92, 753 NYS2d 493 (1st Dept 2003). 


To be distinguished from a representation recklessly made with 
pretense of knowledge is a statement made with honest and reasonable 
belief in its truth; when a person making a statement has a reasonable 
basis for belief in the truth of the statement, there is no intent to 
deceive, Kountze v Kennedy, 147 NY 124, 41 NE 414 (1895); Rich v 
Touche Ross & Co., 69 AD2d 778, 415 NYS2d 23 (1st Dept 1979); Buchal 
v Higgins, 109 App Div 607, 96 NYS 241 (2d Dept 1905). 


Negligence, whatever its degree, does not include a wrongful 
purpose and, therefore, is not fraud, Reno v Bull, 226 NY 546, 124 NE 
144 (1919). Negligence claims cannot be converted to claims of fraud 
solely because of the nomenclature used and conclusory allegations of 
fraud, Giant Group, Ltd. v Arthur Andersen, LLP., 2 AD3d 189, 770 
NYS2d 291 (1st Dept 2003); see Ford v Sivilli, 2 AD38d 778, 770 NYS2d 
414 (2d Dept 2003). However, gross negligence may support an infer- 
ence of an intent to deceive, State Street Trust Co. v Ernst, 278 NY 104, 
15 NE2d 416 (1938); Ultramares Corporation v Touche, 255 NY 170, 
174 NE 441 (1931); Moser v Spizzirro, 31 AD2d 537, 295 NYS2d 188 (2d 
Dept 1968), aff'd, 25 NY2d 941, 305 NYS2d 153, 252 NE2d 632 (1969); 
Ambassador Factors v Kandel & Co., 215 AD2d 305, 626 NYS2d 803 
(1st Dept 1995). 


Where the remedy of rescission is sought, proof of scienter is not 
necessary, Seneca Wire & Mfg. Co. v A.B. Leach & Co., 247 NY 1, 159 
NE 700 (1928); D’Angelo v Bob Hastings Oldsmobile, Inc., 89 AD2d 785, 
453 NYS2d 503 (4th Dept 1982), aff'd, 59 NY2d 773, 464 NYS2d 724, 
451 NE2d 471 (1983); Jack Kelly Partners LLC v Zegelstein, 140 AD3d 
79, 33 NYS3d 7 (1st Dept 2016). 


As to the separate tort of negligent misrepresentation, see PJI 3:21 
and Comment following. 


EK. Reliance 


Reliance is a necessary element of a cause of action for fraud, Ambac 
Assurance Corporation v Countrywide Home Loans, Inc., 31 NY3d 569, 
81 NYS3d 816, 106 NE3d 1176 (2018); ACA Financial Guar. Corp. v 
Goldman, Sachs & Co., 25 NY3d 10438, 10 NYS3d 486, 32 NE3d 921 
(2015); Brackett v Griswold, 112 NY 454, 20 NE 376 (1889); Morrow v 
MetLife Investors Insurance Company, 177 AD3d 1288, 113 NYS3d 421 
(4th Dept 2019); Nam Tai Electronics, Inc. vy UBS PaineWebber Inc., 46 
AD3d 486, 850 NYS2d 11 (1st Dept 2007); Meyercord v Curry, 38 AD3d 
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315, 832 NYS2d 29 (1st Dept 2007); see J.A.O. Acquisition Corp. v 
Stavitsky, 8 NY3d 144, 831 NYS2d 364, 863 NE2d 585 (2007); O’Dell v 
Ginsberg, 253 AD2d 544, 677 NYS2d 583 (2d Dept 1998) (alleged mis- 
representation made after contract execution cannot serve as basis for 
fraud claim). 


Reliance may be found even if the representation was not the 
exclusive cause of plaintiffs action or non-action; it is sufficient that the 
representation was an “inducing cause” of plaintiffs decision to act or 
refrain from acting, Ochs v Woods, 221 NY 335, 117 NE 305 (1917); 
Curiale v Peat, Marwick, Mitchell & Co., 214 AD2d 16, 680 NYS2d 996 
(1st Dept 1995) (“substantial factor”); Restatement, Second, Torts, § 546; 
see Matthews v Schusheim, 42 AD2d 217, 346 NYS2d 386 (2d Dept 
1973), affd, 35 NY2d 686, 361 NYS2d 160, 319 NE2d 422 (1974) (citing 
PJI), affd, 35 NY2d 686, 361 NYS2d 160, 319 NE2d 422 (1974). 


1. Justifiable Reliance 


The plaintiffs reliance on the defendant’s false representation must 
be justifiable, ACA Financial Guar. Corp. v Goldman, Sachs & Co., 25 
NY3d 10438, 10 NYS3d 486, 32 NE3d 921 (2015); Lama Holding Co. v 
Smith Barney Inc., 88 NY2d 413, 646 NYS2d 76, 668 NE2d 1370 (1996). 
Some of the cases refer to the need for “reasonable” reliance rather than 
“justifiable” reliance or use the terms interchangeably, ACA Financial 
Guar. Corp. v Goldman, Sachs & Co., supra (referring to “reasonable” 
reliance and “justifiable” reliance); Putter v North Shore University 
Hosp., 7 NY3d 548, 825 NYS2d 435, 858 NE2d 1140 (2006) (“reason- 
able” reliance); DDJ Management, LLC v Rhone Group L.L.C., 15 NY3d 
147, 905 NYS2d 118, 931 NE2d 87 (2010) (““reasonable” reliance). It 
does not appear that any difference in meaning is intended in these 
cases. 


The reliance must be justifiable in the sense that the party claim- 
ing to have been defrauded was justified both in believing the represen- 
tation and in acting upon it, Lanzi v Brooks, 54 AD2d 1057, 388 NYS2d 
946 (38d Dept 1976), aff'd, 43 NY2d 778, 402 NYS2d 384, 373 NE2d 278 
(1977); LoGalbo v Plishkin, Rubano & Baum, 197 AD2d 675, 602 NYS2d 
906 (2d Dept 1993) (attorney had no right to rely on adversary’s repre- 
sentation that contract was canceled); Shepherd v Whispering Pines 
Inc., 188 AD2d 786, 591 NYS2d 246 (3d Dept 1992); see King Penguin 
Opportunity Fund III, LLC v Spectrum Group Management LLC, 187 
AD3d 688, 1385 NYS3d 363 (1st Dept 2020) (no justifiable reliance upon 
term sheet where term sheet expressly required the execution of further 
written agreement before any party was contractually bound); Guido v 
Orange Regional Medical Center, 102 AD3d 828, 958 NYS2d 195 (2d 
Dept 2013) (person who has been offered only at-will employment gen- 
erally will not be able to establish reasonable reliance on the prospec- 
tive employer’s representations); Epifani v Johnson, 65 AD3d 224, 882 
NYS2d 234 (2d Dept 2009) (same). 


In determining whether justifiable reliance existed, circumstances 
to be considered include: (a) the knowledge and experience of the person 
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claiming to have been defrauded, McKay Const. Co., Inc. v City of 
Oneida Housing Authority, 70 AD2d 993, 417 NYS2d 808 (3d Dept 
1979) (experienced contractor and developer did not rely on oral state- 
ments of minor official with whom it had not previously dealt); Lane v 
McCallion, 166 AD2d 688, 561 NYS2d 273 (2d Dept 1990) (experienced 
real estate developer not justified in relying on seller’s assurances as to 
outcome of future zoning application, especially when buyers were 
investing in property solely for its development potential); see Ambac 
Assurance Corporation v Countrywide Home Loans, Inc., 31 NY38d 569, 
81 NYS3d 816, 106 NE3d 1176 (2018) (sophisticated party such as a 
monoline financial guaranty insurer); (b) the existence of a relationship 
of trust or confidence or superior knowledge or means of knowledge on 
the part of the person making the representation, Rothmiller v Stein, 
143 NY 581, 38 NE 718 (1894) (misrepresentation by directors as to 
financial health of corporation actionable); KS Trade LLC v International 
Gemological Institute, Inc., 190 AD3d 556, 141 NYS8d 452 (1st Dept 
2021) (disclaimers did not negate element of justifiable reliance where 
defendants had peculiar knowledge of underlying fraudulent misrepre- 
sentation); Epiphany Community Nursery School v Levey, 171 AD3d 1, 
94 NYS3d 1 (1st Dept 2019) (misrepresentation made by husband to 
wife); Braddock v Braddock, 60 AD3d 84, 871 NYS2d 68 (1st Dept 2009) 
(misrepresentation by relative); Andersen ex rel. Andersen, Weinroth & 
Co., L.P. v Weinroth, 48 AD3d 121, 849 NYS2d 210 (1st Dept 2007) 
(where partner owed fiduciary duty to plaintiff partner, plaintiff reason- 
ably relied on partner’s representations regarding capital contributions 
and was not required to independently investigate those representa- 
tions); and (c) any known disability on the part of the person claiming 
to have been deceived, Pimpinello v Swift & Co., 253 NY 159, 170 NE 
530 (1930) (illiteracy). 


Whether plaintiffs reliance was justifiable generally implicates 
factual issues inappropriate for resolution on a motion, Epiphany 
Community Nursery School v Levey, 171 AD3d 1, 94 NYS3d 1 (1st Dept 
2019); Brunetti v Musallam, 11 AD3d 280, 783 NYS2d 347 (1st Dept 
2004); Knight Securities L.P. v Fiduciary Trust Co., 5 AD3d 172, 774 
NYS2d 488 (1st Dept 2004); Talansky v Schulman, 2 AD3d 355, 770 
NYS2d 48 (1st Dept 2003); Skillgames, LLC v Brody, 1 AD3d 247, 767 
NYS2d 418 (1st Dept 2003); see ACA Financial Guar. Corp. v Goldman, 
Sachs & Co., 25 NY3d 1048, 10 NYS3d 486, 32 NE3d 921 (2015); DDJ 
Management, LLC v Rhone Group L.L.C., 15 NY8d 147, 905 NYS2d 
118, 931 NE2d 87 (2010); Dillon v Peak Environmental, LLC, 187 AD3d 
1517, 182 NYS3d 475 (4th Dept 2020); Nainan v 715-723 Sixth Avenue 
Owners Corp., 177 AD3d 489, 113 NYS3d 50 (1st Dept 2019); Lunal 
Realty, LLC v DiSanto Realty, LLC, 88 AD3d 661, 930 NYS2d 619 (2d 
Dept 2011); J.A.O. Acquisition Corp. v Stavitsky, 18 AD3d 389, 795 
NYS2d 569 (1st Dept 2005). The question for the jury is whether the 
person claiming to have been deceived knew or had reason to know the 
facts, Angerosa v White Co., 248 App Div 425, 290 NYS 204 (4th Dept 
1936), affd, 275 NY 524, 11 NE2d 325 (1937) (“reason to believe”); 
Country World, Inc. v Imperial Frozen Foods Co., Inc., 186 AD2d 781, 
589 NYS2d 81 (2d Dept 1992) (“reasonable diligence”); see Sylvester v 
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Bernstein, 283 App Div 333, 127 NYS2d 746 (1st Dept 1954), affd, 307 
NY 778, 121 NE2d 616 (1954); Gizzi v Hall, 300 AD2d 879, 754 NYS2d 
373 (8d Dept 2002). 


Reliance is not justified when the facts are known to the person 
claiming to have been deceived, First Nat. State Bank of New Jersey v 
Irving Trust Co., 91 AD2d 543, 457 NYS2d 17 (1st Dept 1982), affd, 59 
NY2d 991, 466 NYS2d 682, 453 NE2d 1099 (1983); 200 East End Ave. 
Corp. v General Elec. Co., 5 AD2d 415, 172 NYS2d 409 (1st Dept 1958), 
affd, 6 NY2d 731, 185 NYS2d 816, 158 NE2d 508 (1959) (experienced 
building owner fully knowledgeable and apprised by expert in advance 
of true condition of air conditioning units misrepresented by manufac- 
turer); Gouldsbury v Dan’s Supreme Supermarket, Inc., 154 AD2d 509, 
546 NYS2d 379 (2d Dept 1989); Wilson v Bristol-Myers Co., 118 AD2d 
50, 503 NYS2d 334 (1st Dept 1986); see Sternberg v Citicorp Credit 
Services, Inc., 69 AD2d 352, 419 NYS2d 142 (2d Dept 1979), aff'd, 50 
NY2d 856, 480 NYS2d 54, 407 NE2d 1350 (1980) (plaintiff admitted 
that he did not believe misrepresentation); Peach Parking Corp. v 346 
West 40th Street, LLC, 42 AD3d 82, 835 NYS2d 172 (1st Dept 2007) 
(sub-sublessee was on notice of structural problems with garage). 
Similarly, reliance is not justified when the facts are patent so that the 
falsity is apparent to the senses and obvious through the use of ordinary 
intelligence, see Long v Warren, 68 NY 426 (1877) (no justifiable reli- 
ance by experienced farmer on seller’s representations that no quack 
grass existed on farm where buyer had access to farm and visited farm 
more than once). A factor strongly militating against a finding of justifi- 
able reliance is the existence of disclaimers in the parties’ contract 
documents, see 116 Waverly Place LLC v Spruce 116 Waverly LLC, 
supra; Cestone v Johnson, 179 AD3d 557, 117 NYS3d 221 (1st Dept 
2020); HSH Nordbank AG v UBS AG, 95 AD3d 185, 941 NYS2d 59 (1st 
Dept 2012). 


A plaintiff is expected to exercise ordinary diligence and may not 
claim to have reasonably relied on a defendant’s representations or 
silence, where plaintiff had available means of knowing, by the exercise 
of ordinary intelligence, the truth or the real quality of the subject of 
the representation, Benjamin v Yeroushalmi, 178 AD3d 650, 115 NYS3d 
60 (2d Dept 2019). Thus, reliance is not justified when plaintiff reason- 
ably could have discovered the true facts with due diligence, Ironwoods 
Troy, LLC v OptiGolf Troy, LLC, 204 AD3d 1130, 166 NYS3d 730 (3d 
Dept 2022) (fraud claim dismissed when plaintiff admitted that he did 
not do due diligence to investigate industry of business he was purchas- 
ing or do independent appraisal of business’ assets); Tall Tower Capital, 
LLC v Stonepeak Partners LP, 174 AD3d 441, 105 NYS3d 424 (1st Dept 
2019) (fraud counterclaim dismissed because allegedly undisclosed 
lawsuit was a matter of public record and could have been verified by 
defendant through exercise of ordinary diligence); Wildenstein v 5H & 
Co, Inc., 97 AD3d 488, 950 NYS2d 3 (1st Dept 2012) (plaintiffs reliance 
on architect’s false statement that he was licensed not justified where 
existence of license easy to verify through public records); P. Chimento 
Co., Inc. v Banco Popular de Puerto Rico, 208 AD2d 385, 617 NYS2d 
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157 (1st Dept 1994) (real property purchaser failed to utilize assistance 
of attorneys, accountants, and real estate experts and took no action to 
research prevailing rental rates or availability of tenants even though it 
planned to use the property exclusively as real estate investment); Ittle- 
son v Lombardi, 193 AD2d 374, 596 NYS2d 817 (1st Dept 1993) 
(purchaser of apartment, who was represented by attorney, failed to 
make further inquiry into condition of apartment); see Barrett v Freif- 
eld, 77 AD3d 600, 908 NYS2d 736 (2d Dept 2010) (no justifiable reliance 
on accounting firm’s failure to disclose fact that individual discussed in 
financial report had previously been arrested for fraudulent scheme, 
since arrest was matter of public record). To establish justifiable reli- 
ance, a plaintiff must have made use of the means of verification that 
were available to it, Centro Empresarial Cempresa S.A. v America 
Movil, S.A.B. de C.V., 17 NY3d 269, 929 NYS2d 3, 952 NE2d 995 (2011); 
HSH Nordbank AG v UBS AG, 95 AD3d 185, 941 NYS2d 59 (1st Dept 
2012); see 116 Waverly Place LLC v Spruce 116 Waverly LLC, 179 
AD3d 511, 119 NYS3d 78 (1st Dept 2020) (fraud claim dismissed 
because contract stated buyer had right to inspect property and was 
purchasing based solely on such inspection). On the other hand, where 
a party has taken reasonable steps to protect itself against deception, it 
should not be denied recovery merely because hindsight suggests that it 
might have been possible to detect the fraud when it occurred, DDJ 
Management, LLC v Rhone Group L.L.C., 15 NY3d 147, 905 NYS2d 
118, 931 NE2d 87 (2010). 


Where a party has insisted upon a written representation that 
certain facts are true, that party often will be justified in accepting that 
representation rather than making its own inquiry, DDJ Management, 
LLC v Rhone Group L.L.C., 15 NY3d 147, 905 NYS2d 118, 931 NE2d 87 
(2010); Remediation Capital Funding LLC v Noto, 147 AD3d 469, 46 
NYS3d 606 (1st Dept 2017); Lunal Realty, LLC v DiSanto Realty, LLC, 
88 AD3d 661, 9830 NYS2d 619 (2d Dept 2011); see Dillon v Peak 
Environmental, LLC, 187 AD3d 1517, 182 NYS3d 475 (4th Dept 2020); 
CBS Inc. v Ziff-Davis Pub. Co., 75 NY2d 496, 554 NYS2d 449, 553 NE2d 
997 (1990) (breach of express warranty cause of action). In contrast, a 
showing of justifiable reliance could not be made where a sophisticated 
and well-counseled entity failed to include in the transaction documents 
an appropriate provision conditioning the agreement on the truth of the 
information provided by defendants, Centro Empresarial Cempresa S.A. 
v America Movil, S.A.B. de C.V., 76 AD3d 310, 901 NYS2d 618 (1st 
Dept 2010), affd, 17 NY3d 269, 929 NYS2d 3, 952 NE2d 995 (2011). 
That principle applies to releases as well as to business transaction 
documents, Centro Empresarial Cempresa S.A. v America Movil, S.A.B. 
de C.V., supra; see Graham Packaging Co., L.P. v Owens-Illinois, Inc., 
67 AD3d 465, 892 NYS2d 1 (1st Dept 2009); Permasteelisa, S.p.A. v 
Lincolnshire Management, Inc., 16 AD38d 352, 793 NYS2d 16 (1st Dept 
2005). 


When a sophisticated and well-counseled party has hints of some 
falsity in defendant’s representations, a heightened degree of diligence 
is required and the party cannot rely on those representations without 
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making additional inquiries to determine their accuracy, Centro Empre- 
sarial Cempresa S.A. v America Movil, S.A.B. de C.V., 17 NY3d 269, 
929 NYS2d 3, 952 NE2d 995 (2011); Global Minerals and Metals Corp. 
v Holme, 35 AD3d 98, 824 NYS2d 210 (1st Dept 2006); see ACA 
Financial Guar. Corp. v Goldman, Sachs & Co., 25 NY3d 1043, 10 
NYS3d 486, 32 NE3d 921 (2015); Graham Packaging Co., L.P. v Owens- 
Illinois, Inc., 67 AD3d 465, 892 NYS2d 1 (1st Dept 2009); Permasteelisa, 
S.p.A. v Lincolnshire Management, Inc., 16 AD3d 352, 793 NYS2d 16 
(1st Dept 2005). Thus, where plaintiffs entered into a release involving 
a multi-million dollar purchase knowing that defendants had not given 
them information to which they were entitled, they were held to have 
failed to exercise the necessary level of diligence because they had nei- 
ther diligently sought the information nor insisted on a “prophylactic 
provision” in the release conditioning the agreement on the truth of the 
information provided by defendants, Centro Empresarial Cempresa S.A. 
v America Movil S.A.B. de C.V., supra; see ACA Financial Guar. Corp. v 
Goldman, Sachs & Co., supra. However, there is no duty to insist on a 
“prophylactic provision” in all agreements involving sophisticated par- 
ties, ACA Financial Guar. Corp. v Goldman, Sachs & Co., supra. Thus, 
plaintiffs failure to insist on a “prophylactic provision” did not require 
dismissal of its fraud cause of action where plaintiff made an appropri- 
ate inquiry, defendant withheld the information plaintiff sought and 
there was no written agreement between the parties in which a 
prophylactic provision could have been inserted, id. 


To establish justifiable reliance, a sophisticated plaintiff must have 
made use of the means of verification that were available to it, Centro 
Empresarial Cempresa S.A. v America Movil, S.A.B. de C.V., 17 NY3d 
269, 929 NYS2d 3, 952 NE2d 995 (2011); HSH Nordbank AG v UBS 
AG, 95 AD3d 185, 941 NYS2d 59 (1st Dept 2012) (no justifiable reliance 
where reliability of credit ratings on which investment risk was based 
could be tested against public market’s valuation of rated securities); 
Ventur Group, LLC v Finnerty, 68 AD3d 638, 892 NYS2d 69 (1st Dept 
2009) (no justifiable reliance where plaintiff, a financial advisor 
represented by counsel, failed to make any effort to verify defendant’s 
alleged representations); Finkelstein v Warner Music Group Inc., 32 
AD3d 344, 820 NYS2d 264 (1st Dept 2006) Goint venture partner made 
no due diligence inquiries of other partner); UST Private Equity Inves- 
tors Fund, Inc. v Salomon Smith Barney, 288 AD2d 87, 733 NYS2d 385 
(1st Dept 2001) (sophisticated investors could have acquired informa- 
tion through due diligence); Stuart Silver Associates, Inc. v Baco 
Development Corp., 245 AD2d 96, 665 NYS2d°415 (1st Dept 1997) (so- 
phisticated investors failed to undertake due diligence investigation or 
consult attorneys or accountants); Abrahami v UPC Const. Co., Inc., 
224 AD2d 231, 638 NYS2d 11 (1st Dept 1996) (plaintiffs, sophisticated 
businessmen, failed to conduct independent appraisal of risk they were 
assuming); Evans v Israeloff, Trattner & Co., 208 AD2d 891, 617 NYS2d 
899 (2d Dept 1994) (investor, who was attorney, relied on accountant’s 
statement of corporation’s earnings and failed to request financial report 
or tax return); Sisler v Security Pacific Business Credit, Inc., 201 AD2d 
216, 614 NYS2d 985 (1st Dept 1994) (sophisticated lending institution 
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had full and fair opportunity to investigate and discover trusts’ author- 
ity to make assignment). Moreover, the fact that a sophisticated inves- 
tor may have had little relevant experience in the particular class of 
transactions does not give it the right to expect the other party to an 
arm’s length transaction to act as an adviser or to point out relevant in- 
formation that the investor could have obtained through its own efforts, 
at least absent false denials by the other party of the existence of ana- 
lytical material contrary to material previously disclosed, HSH 
Nordbank AG v UBS AG, supra. To be distinguished are situations in 
which the misrepresented facts were peculiarly within the knowledge of 
one of the parties and the aggrieved party made significant efforts to 
protect itself against the possibility of false financial statements by 
obtaining written representations and warranties, DDJ Management, 
LLC v Rhone Group L.L.C., 15 NY83d 147, 905 NYS2d 118, 931 NE2d 87 
(2010). The duty of a sophisticated plaintiff to verify a seller’s 
representations does not extend to verifying the accuracy and reliability 
of the credit ratings given for the securities to be purchased by accred- 
ited rating agencies, Basis Yield Alpha Fund Master v Morgan Stanley, 
136 AD3d 136, 23 NYS3d 50 (1st Dept 2015). Nor does the buyer’s duty 
require it to assume that the credit ratings were fraudulent and to 
conduct its own verification by retracing the steps taken by the under- 
writer and credit rating agency, IKB Intern. S.A. v Morgan Stanley, 142 
AD3d 447, 36 NYS8d 452 (1st Dept 2016); see also Phoenix Light SF 
Ltd. v Credit Suisse AG, 144 AD3d 537, 40 NYS3d 774 (1st Dept 2016) 
(with respect to purchase of residential mortgage-backed securities, 
plaintiff entitled to rely on statement in offering documents and need 
not request underlying loan files or due diligence reports or obtain 
representations from defendants about quality of underlying loans). 


The “sophisticated investor” doctrine, which requires a party claim- 
ing fraud to establish that it used due diligence and took affirmative 
steps to protect itself, does not apply where the party seeking to invoke 
the doctrine is an attorney and the “sophisticated party” is the attorney’s 
client, Johnson v Proskauer Rose LLP, 129 AD3d 59, 9 NYS3d 201 (1st 
Dept 2015). In that situation, the doctrine must give way to the rule 
that the attorney has a duty to deal fairly, honestly and with undivided 
loyalty toward the client, id. At the very least, this rule requires the at- 
torney to make full disclosure of any conflicts of interest and to obtain 
the client’s consent regardless of the sophistication of the client, id. 


The following are other examples of cases in which reliance was 
deemed unjustified: DLJ Mortg. Capital, Inc. v Kontogiannis, 22 NY3d 
960, 977 NYS2d 744, 999 NE2d 1189 (2013) (third-party purchaser of 
mortgages on secondary mortgage market could not justifiably rely on 
pre-closing documents to establish that proper conveyance and record- 
ing of interests in underlying property had occurred or that title insur- 
ance had been issued); Daly v Kochanowicz, 67 AD3d 78, 884 NYS2d 
144 (2d Dept 2009) (purchaser’s private inspector discovered evidence of 
water problems prior to purchase before seller denied existence of such 
problems); Dragon Inv. Co. II LLC v Shanahan, 49 AD3d 403, 854 
NYS2d 115 (1st Dept 2008) (plaintiffs did not question alleged 
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misrepresentations until year after statements were made); Serino v 
Lipper, 47 AD3d 70, 846 NYS2d 138 (1st Dept 2007) (co-managers 
responsible for preparing financial statements had access to and could 
have discovered alleged inflated valuations); NM IQ LLC v OmniSky 
Corp., 31 AD3d 315, 820 NYS2d 7 (1st Dept 2006) (plaintiffs were 
provided with independent analyst reports disclosing all material facts 
prior to merger); Oko v Walsh, 28 AD3d 529, 814 NYS2d 655 (2d Dept 
2006) (reliance on mortgage pre-approval certificate unreasonable in 
light of written provision stating that pre-approval did not constitute 
loan approval or commitment); Van Kleeck v Hammond, 25 AD3d 941, 
811 NYS2d 452 (8d Dept 2006) (vague assurance by some board 
members of appointment as part-time chief of police); Naturopathic 
Laboratories Intern., Inc. v SSL Americas, Inc., 18 AD3d 404, 795 
NYS2d 580 (1st Dept 2005) (reliance on defendant’s remark that 
contract was complete unreasonable where language in draft agreement 
provided that execution and delivery of agreement would be essential to 
existence of binding contract); Berger-Vespa v Rondack Building Inspec- 
tors Inc., 293 AD2d 838, 740 NYS2d 504 (8d Dept 2002) (purchaser 
observed wet condition of basement); Matter of Dean Witter Managed 
Futures Ltd. Partnership Litigation, 282 AD2d 271, 724 NYS2d 149 
(1st Dept 2001) (prospectus, received by plaintiffs prior to investment in 
limited partnership, prominently disclosed that investment was specula- 
tive, involved high degree of risk, and should only be made with funds 
that investor could afford to lose entirely); Karsanow v Kuehlewein, 232 
AD2d 458, 648 NYS2d 465 (2d Dept 1996) (reliance on legal opinion or 
conclusion of adversary’s counsel); Stuart Lipsky, P.C. v Price, 215 
AD2d 102, 625 NYS2d 563 (1st Dept 1995) (attorney made no effort to 
verify defendant’s representations regarding size and present viability 
of law practice); Wilsen Associates Real Estate Corp. Inc. v Pizilly, 204 
AD2d 777, 611 NYS2d 694 (38d Dept 1994) (real estate broker who was 
aware of seller’s financial difficulties relied on attorney’s assurance that 
commission would be paid). 


a. Equal Means Rule 


The requirement that plaintiff's reliance must be justifiable is 
reflected in the “equal means” rule: “ ‘If the facts represented are not 
matters peculiarly within the party’s knowledge, and the other party 
has the means available to him of knowing, by the exercise of ordinary 
intelligence, the truth or real quality of the subject of the representa- 
tion, he must make use of those means, or he will not be heard to 
complain that he was induced to enter into the transaction by 
misrepresentations, ” Danann Realty Corp. v Harris, 5 NY2d 317, 184 
NYS2d 599, 157 NE2d 597 (1959) (quoting Schumaker v Mather, 133 
NY 590, 30 NE 755 (1892)); Long v Warren, 68 NY 426 (1877); see 
Centro Empresarial Cempresa S.A. v America Movil, S.A.B. de C.V., 17 
NY3d 269, 929 NYS2d 3, 952 NE2d 995 (2011). For examples of cases 
relying on the “equal means” rule to preclude the fraud claim, see F.A.S.A. 
Const. Corp. v Degenshein, 47 AD3d 877, 850 NYS2d 612 (2d Dept 
2008) (purchaser’s failure to investigate applicable zoning ordinance); 
Tanzman v La Pietra, 8 AD3d 706, 778 NYS2d 199 (3d Dept 2004) 
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(plaintiff failed to investigate or otherwise independently ascertain 
corporate ownership interest in property); Fiorilla v Putnam, 1 AD3d 
475, 767 NYS2d 281 (2d Dept 2003) (size of parcel of land); Duane 
Thomas LLC v 62 Thomas Partners, LLC, 300 AD2d 52, 751 NYS2d 
441 (1st Dept 2002) (physical conditions of premises); Bedowitz v Farrell 
Development Co., Inc., 289 AD2d 432, 735 NYS2d 150 (2d Dept 2001) 
(open and obvious defects in house); CFJ Associates of New York Inc. v 
Hanson Industries, 274 AD2d 892, 711 NYS2d 232 (3d Dept 2000) 
(environmental condition of real property where party had right to 
perform own tests); O’Dell v Ginsberg, 253 AD2d 544, 677 NYS2d 583 
(2d Dept 1998) (size of real property not peculiarly in seller’s knowl- 
edge); 198 Ave. B Associates v Bee Corp., 155 AD2d 273, 547 NYS2d 35 
(1st Dept 1989) (buyer had ample opportunity, time and knowledge to 
inspect before purchasing fire-damaged building). 


b. Inspection of Public Records 


There is no justifiable reliance when plaintiff has failed to inspect 
public records that disclose the material facts, a result consistent with 
the “equal means” rule. Thus, no justifiable reliance was found in the 
following cases involving a failure to inspect public records: Wildenstein 
v 5H & Co, Inc., 97 AD3d 488, 950 NYS2d 3 (1st Dept 2012) (failure to 
verify through public records that architect and contractor had licen- 
ses); Urstadt Biddle Properties, Inc. v Excelsior Realty Corp., 65 AD3d 
1135, 885 NYS2d 510 (2d Dept 2009) (zoning status of property and tax 
assessment matters of public record); Clearmont Property, LLC v 
Eisner, 58 AD3d 1052, 872 NYS2d. 725 (3d Dept 2009) (facts concerning 
ownership of property could easily be determined from public records); 
Bennett v Citicorp Mortg., Inc., 8 AD3d 1050, 778 NYS2d 806 (4th Dept 
2004) (purchaser’s reliance on misrepresentation regarding number of 
acres conveyed unreasonable where plaintiffs attorney was given 
abstract of title showing actual acreage and where deed accurately 
described property); Goldman v Strough Real Estate, Inc., 2 AD3d 677, 
770 NYS2d 94 (2d Dept 2003) (plaintiffs, experienced business persons, 
had access to public records that would have revealed that adjoining 
parcel of land could be developed in way that would block their view); 
Shao v 39 College Point Corp., 309 AD2d 850, 766 NYS2d 75 (2d Dept 
2003) (identity of corporate officer readily available in public document); 
Culver & Theisen, Inc. v Starr Realty Co., 307 AD2d 910, 763 NYS2d 
84 (2d Dept 2003) (tenant, who under lease terms had six months to 
conduct investigation, could have discovered misrepresented fact by ref- 
erence to city zoning resolution); Mosca v Kiner, 277 AD2d 937, 716 
NYS2d 543 (4th Dept 2000) (misrepresented fact discoverable in public 
records and premises taken “as is”); DonDero v Gardner, 267 AD2d 830, 
700 NYS2d 507 (3d Dept 1999) (health department inspection reporting 
condition of campground); Cohen v Cerier, 243 AD2d 670, 663 NYS2d 
643 (2d Dept 1997) (actual amount of real estate taxes not peculiarly 
within knowledge of seller where contract specifically listed amount as 
estimate and buyer could have obtained accurate amount through due 
diligence); Petraccione v Simmons, 106 AD2d 776, 483 NYS2d 810 (3d 
Dept 1984) (vague words contained in real estate listing should have 
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prompted buyer to ascertain their true significance and meaning, 
discoverable in public records). However, the failure to inspect public 
records did not defeat the plaintiffs claim where the public record did 
not reveal that the sewers had not been fully paid for and the willfully 
misrepresented fact was peculiarly within the defendant’s knowledge, 
Todd v Pearl Woods, Inc., 20 AD2d 911, 248 NYS2d 975 (2d Dept 1964), 
affd, 15 NY2d 817, 257 NYS2d 937, 205 NE2d 861 (1965); see Casey v 
Masullo Bros. Builders, Inc., 218 AD2d 907, 630 NYS2d 599 (3d Dept 
1995). 


ec. Disclaimers 


A general merger clause is ineffective to exclude parol evidence to 
show fraud in the inducement of the contract, Millerton Agway Co-op., 
Inc. v Briarcliff Farms, Inc., 17 NY2d 57, 268 NYS2d 18, 215 NE2d 341 
(1966); Danann Realty Corp. v Harris, 5 NY2d 317, 184 NYS2d 599, 157 
NE2d 597 (1959); Sabo v Delman, 3 NY2d 155, 164 NYS2d 714, 143 
NE2d 906 (1957); Remediation Capital Funding LLC v Noto, 147 AD3d 
469, 46 NYS3d 606 (1st Dept 2017), but it may be treated as a 
circumstance for the jury to consider on the issue of reliance, Angerosa 
v White Co., 248 App Div 425, 290 NYS 204 (4th Dept 1936), affd, 275 
NY 524, 11 NE2d 325 (1937); George v Lumbrazo, 184 AD2d 1050, 584 
NYS2d 704 (4th Dept 1992). Likewise, a clause providing that none of 
the terms of the contract survive delivery and acceptance is not a 
defense to a claim grounded in fraud, Singer v Thuilot, 140 AD2d 235, 
528 NYS2d 382 (1st Dept 1988). On the other hand, an alleged misrep- 
resentation that is specifically disclaimed in the contract cannot be the 
subject of a fraud claim, since the contract negates the element of justi- 
fiable reliance, Pappas v Tzolis, 20 NY8d 228, 958 NYS2d 656, 982 
NE2d 576 (2012); Danann Realty Corp. v Harris, supra; Seaman- 
Andwall Corp. v Wright Mach. Corp., 31 AD2d 136, 295 NYS2d 752 (1st 
Dept 1968), affd, 29 NY2d 617, 324 NYS2d 410, 273 NE2d 1388 (1971); 
HSH Nordbank AG v UBS AG, 95 AD3d 185, 941 NYS2d 59 (1st Dept 
2012); CFJ Associates of New York Inc. v Hanson Industries, 274 AD2d 
892, 711 NYS2d 232 (3d Dept 2000); Sugar Creek Stores, Inc. v Pitts, 
198 AD2d 833, 604 NYS2d 407 (4th Dept 1993). The rationale underly- 
ing this rule applies where an express provision in a written contract 
contradicts an alleged prior oral representation, C-Kitchen Associates, 
Inc. v Travelers Ins. Co., 11 AD3d 961, 782 NYS2d 486 (4th Dept 2004); 
Pinney v Beckwith, 202 AD2d 767, 608 NYS2d 738 (3d Dept 1994); 
Clanton v Vagianelis, 187 AD2d 45, 592 NYS2d 139 (3d Dept 1993); 
Bango v Naughton, 184 AD2d 961, 584 NYS2d 942 (3d Dept 1992). A 
guaranty that the obligation is “absolute and unconditional” and not 
subject to any defenses belonging to the guarantor or the principal 
obligor, while not a specific disclaimer, is also sufficient to preclude a 
defense of fraud in the inducement, Citibank, N.A. v Plapinger, 66 
NY2d 90, 495 NYS2d 309, 485 NE2d 974 (1985); see Cooperatieve 
Centrale Raiffeisen-Boerenleenbank, B.A. v Navarro, 25 NY3d 485, 15 
NYS3d 277, 36 NE3d 80 (2015); Marine Midland Bank N.A. v Walsh, 
260 AD2d 990, 689 NYS2d 288 (3d Dept 1999); but see Zaro Bake Shop, 
Inc. v David, 176 AD2d 721, 574 NYS2d 803 (2d Dept 1991); GTE 
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Automatic Elec. Inc. v Martin’s Inc., 127 AD2d 545, 512 NYS2d 107 (1st 
Dept 1987). 


To preclude a claim of justifiable reliance, the alleged misrepresen- 
tation must be specifically contradicted by the representations or war- 
ranties contained in the agreement, Hobart v Schuler, 55 NY2d 1023, 
449 NYS2d 479, 434 NE2d 715 (1982); Loreley Financing (Jersey) No. 3 
Ltd. v Citigroup Global Markets Inc., 119 AD38d 136, 987 NYS2d 299 
(1st Dept 2014). Further, the alleged misrepresentations or omissions 
cannot have involved facts peculiarly within the seller’s knowledge, 
Loreley Financing (Jersey) No. 3 Ltd. v Citigroup Global Markets Inc., 
supra; Basis Yield Alpha Fund (Master) v Goldman Sachs Group, Inc., 
115 AD38d 128, 980 NYS2d 21 (1st Dept 2014); Culinary Connection 
Holdings, Inc. v Culinary Connection of Great Neck, Inc., 1 AD3d 558, 
769 NYS2d 544 (2d Dept 2003); Comi v Breslin & Breslin, 257 AD2d 
754, 683 NYS2d 345 (3d Dept 1999); Rodas v Manitaras, 159 AD2d 341, 
552 NYS2d 618 (1st Dept 1990); Tahini Investments, Ltd. v Bobrowsky, 
99 AD2d 489, 470 NYS2d 431 (2d Dept 1984); see also JMC Northeast 
Corp. v Porcelli, 100 AD3d 552, 954 NYS2d 521 (1st Dept 2012) 
(exclusive knowledge principle inapplicable where plaintiff chose to 
enter into transaction despite knowledge of inaccuracy of information 
provided by defendant); but see Societe Nationale D’Exploitation Indus- 
trielle Des Tabacs Et Allumettes v Salomon Bros. Intern., Ltd., 268 
AD2d 373, 702 NYS2d 258 (1st Dept 2000) (seemingly disapproving a 
peculiar knowledge exception). A disclaimer that refers only to state- 
ments and representations contained in certain documents does not 
preclude a claim based on oral representations made to plaintiff, P.T. 
Bank Central Asia v ABN AMRO Bank N.V., 301 AD2d 3738, 754 NYS2d 
245 (1st Dept 2003). Further, under the related “bespeaks caution” doc- 
trine, the use of otherwise sufficient cautionary language does not 
insulate a defendant from liability where the defendant continues to 
make misrepresentations, Ackerman v Price Waterhouse, 252 AD2d 
179, 683 NYS2d 179 (1st Dept 1998). Where a defendant has peculiar 
knowledge of the underlying fraud, a contractual disclaimer may not 
serve to negate a finding of justifiable reliance, KS Trade LLC v 
International Gemological Institute, Inc., 190 AD3d 556, 141 NYS3d 
452 (1st Dept 2021). 


A specific disclaimer clause will not protect an agent who made the 
representation, who was not a party to the contract and who was not 
expressly protected by its language, Wittenberg v Robinov, 9 NY2d 261, 
213 NYS2d 430, 173 NE2d 868 (1961). 


An “as is” clause, as opposed to a specific disclaimer, does not 
preclude parol evidence of fraud in the inducement, George v Lumbrazo, 
184 AD2d 1050, 584 NYS2d 704 (4th Dept 1992); Blittner v Filroben 
Associates, 183 AD2d 645, 584 NYS2d 46 (1st Dept 1992); Callahan v 
Miller, 194 AD2d 904, 599 NYS2d 145 (3d Dept 1993); Chopp v 
Welbourne & Purdy Agency, Inc., 1385 AD2d 958, 522 NYS2d 367 (3d 
Dept 1987); Magi Communications, Inc. v Jac-Lu Associates, 65 AD2d 
727, 410 NYS2d 297 (1st Dept 1978). However, where the contract 
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provided that the purchasers had inspected the premises, were ac- 
quainted with its condition, had agreed to accept the premises “as is,” 
and where the rider provided that no representation had been made as 
to the condition of the premises, plaintiffs fraudulent inducement claim 
was properly dismissed, Fabozzi v Coppa, 5 AD3d 722, 774 NYS2d 555 
(2d Dept 2004); see Busch v Mastropierro, 258 AD2d 492, 684 NYS2d 
632 (2d Dept 1999); Long v Fitzgerald, 240 AD2d 971, 659 NYS2d 544 
(3d Dept 1997) (purchaser knew that pest control company had not 
inspected all areas for termites). 


F. Materiality 


A person is not justified in relying on a representation of fact if the 
representation is not material to the transaction, Gaidon v Guardian 
Life Ins. Co. of America, 94 NY2d 330, 704 NYS2d 177, 725 NE2d 598 
(1999); Eagle Comtronics, Inc. v Pico Products, Inc., 270 AD2d 832, 705 
NYS2d 758 (4th Dept 2000). Generally, what is material is determined 
by reference to whether a reasonable person would consider it of 
importance, Gaidon v Guardian Life Ins. Co. of America, supra; Re- 
statement, Second, Torts § 538; see Stutman v Chemical Bank, 95 NY2d 
24, 709 NYS2d 892, 731 NE2d 608 (2000) (GBL § 349). 


G. Injury Caused by the Fraudulent Misrepresentation 


Pecuniary injury is an essential element of a cause of action for 
fraud, Continental Cas. Co. v PricewaterhouseCoopers, LLP, 15 NY3d 
264, 907 NYS2d 139, 933 NE2d 738 (2010); Small v Lorillard Tobacco 
Co., Inc., 94. NY2d 43, 698 NYS2d 615, 720 NE2d 892 (1999); Held v 
Kaufman, 91 NY2d 425, 671 NYS2d 429, 694 NE2d 430 (1998); Dress 
Shirt Sales, Inc. v Hotel Martinique Associates, 12 NY2d 339, 239 
NYS2d 660, 190 NE2d 10 (1963); Hanlon v Macfadden Publications, 302 
NY 502, 99 NE2d 546 (1951); Sager v Friedman, 270 NY 472, 1 NE2d 
971 (1936); Urtz v New York Cent. & H.R.R. Co., 202 NY 170, 95 NE 
711 (1911); Ulster v Highland Fire Dist., 29 AD3d 1112, 815 NYS2d 303 
(3d Dept 2006); see Pope v Saget, 29 AD3d 437, 817 NYS2d 1 (1st Dept 
2006) (plaintiffs could not establish actual pecuniary damages resulting 
from alleged fraudulent scheme concerning title to property); Hakim v 
Mahdavian, 185 AD2d 428, 585 NYS2d 828 (3d Dept 1992) (no cause of 
action where plaintiff profited despite alleged misrepresentations); see 
also Salles v Chase Manhattan Bank, 300 AD2d 226, 754 NYS2d 236 
(1st Dept 2002) (uncompensated attorney and staff hours and additional 
expenses incurred by attorney as result of bank’s misrepresentations in 
connection with plaintiffs judgment-enforcing efforts constitute cogni- 
zable damages in fraud claim). 


To establish a claim for fraud, the plaintiff must show both that the 
defendant’s representations caused him or her to enter into the transac- 
tion (“transaction causation”) and that the representations were the 
direct and proximate cause of the claimed loss (“loss causation”), 
Vandashield Ltd. v Isaacson, 146 AD3d 552, 46 NYS3d 18 (1st Dept 
2017); see Ambac Assurance Corporation v Countrywide Home Loans, 


217 


PJI 3:20 PATTERN JURY INSTRUCTIONS 


Inc., 31 NY3d 569, 81 NYS3d 816, 106 NE3d 1176 (2018). “Transaction 
causation” is akin to reliance and requires only a showing that “but for” 
the claimed misrepresentations or omissions, the plaintiff would not 
have entered into the detrimental transaction, Basis PAC-Rim 
Opportunity Fund (Master) v TCW Asset Management Co., 149 AD3d 
146, 48 NYS3d 654 (1st Dept 2017). Under the “loss causation” rule, 
plaintiff must demonstrate that the claimed pecuniary injury or loss 
was caused by defendant’s fraudulent misrepresentation, Laub v 
Faessel, 297 AD2d 28, 745 NYS2d 534 (1st Dept 2002); see Ambac As- 
surance Corporation v Countrywide Home Loans, Inc., supra; Hotaling 
v A.B. Leach & Co., 247 NY 84, 159 NE 870 (1928) (direct result of 
fraud); Brackett v Griswold, 112 NY 454, 20 NE 376 (1889) (“fraud and 
injury must be connected”); Basis Pac-Rim Opportunity Fund (Master) 
v TCW Asset Management Co., supra (plaintiff must prove that subject 
of misrepresentation was cause of loss); Mosaic Caribe, Ltd. v AllSettled 
Group, Inc., 117 AD3d 421, 985 NYS2d 33 (1st Dept 2014) (misrepre- 
sentation must have “actually caused” loss); MBIA Ins. Corp. v 
Countrywide Home Loans, Inc., 87 AD3d 287, 928 NYS2d 229 (1st Dept 
2011) (misrepresentations must have been “direct and proximate” cause 
of claimed losses); Friedman v Anderson, 23 AD3d 163, 803 NYS2d 514 
(1st Dept 2005) (same); National Union Fire Ins. Co. of Pittsburgh, Pa. 
v Robert Christopher Associates, 257 AD2d 1, 691 NYS2d 35 (1st Dept 
1999) (to satisfy “proximate causation” requirement, fraudulent conduct 
must have been “related to” resultant damages). Although the causal 
connection between fraud and injury need not be “so close a sequence as 
in actions on contract,” it must nevertheless appear “in an appreciable 
sense that the damage flowed from the fraud as the proximate and not 
the remote cause,” Brackett v Griswold, supra. Moreover, where the 
plaintiffs loss coincided with a market-wide phenomenon that caused 
comparable losses to other investors, the likelihood that the plaintiffs 
loss was caused by the fraud is diminished, Basis Pac-Rim Opportunity 
Fund (Master) v TCW Asset Management Co., supra. When the plaintiff 
suffered loss due to a market crash of such proportions that the loss 
would have occurred at the same time and to the same extent regard- 
less of the alleged fraud, the requirement of loss causation cannot be 
satisfied, id. 


Thus, the requisite causative relationship between the misrepre- 
sentation and the loss was not established where plaintiff continued to 
invest pursuant to defendant’s recommendation even after having 
learned of the undisclosed fact that defendant received a commission for 
his recommendation, Friedman v Anderson, 23 AD3d 163, 803 NYS2d 
514 (1st Dept 2005). Similarly, plaintiff failed to establish the required 
element of causation where defendant’s assurances induced him to 
invest in fur inventory but he was already obligated by contract to 
maintain a full inventory in furs, Megaris Furs, Inc. v Gimbel Bros., 
Inc., 172 AD2d 209, 568 NYS2d 581 (1st Dept 1991). 


II. Standard of Proof 


A cause of action for fraud must be established by clear and convinc- 
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ing evidence, Gaidon v Guardian Life Ins. Co. of America, 94 NY2d 330, 
704 NYS2d 177, 725 NE2d 598 (1999); Rudman v Cowles Communica- 
tions, Inc., 30 NY2d 1, 330 NYS2d 33, 280 NE2d 867 (1972); Abrahami 
v UPC Const. Co., Inc., 224 AD2d 231, 638 NYS2d 11 (1st Dept 1996); 
see George Backer Management Corp. v Acme Quilting Co., Inc., 46 
NY2d 211, 413 NYS2d 135, 385 NE2d 1062 (1978); Jo Ann Homes at 
Bellmore, Inc. v Dworetz, 25 NY2d 112, 302 NYS2d 799, 250 NE2d 214 
(1969); Chopp v Welbourne & Purdy Agency, Inc., 135 AD2d 958, 522 
NYS2d 367 (3d Dept 1987). This evidentiary standard demands a high 
order of proof and forbids the awarding of relief whenever the evidence 
is loose, equivocal or contradictory, Abrahami v UPC Const. Co., Inc., 
supra. 


Ill. Pleading Requirements 


The party alleging fraud must plead the circumstances constituting 
the fraud or misrepresentation upon which the cause of action or defense 
is based in sufficient detail to give adequate notice of the transaction, 
CPLR 3016(b); Sargiss v Magarelli, 12 NY3d 527, 881 NYS2d 651, 909 
NE2d 573 (2009); Pludeman v Northern Leasing Systems, Inc., 10 NY3d 
486, 860 NYS2d 422, 890 NE2d 184 (2008); Barclay Arms, Inc. v Barclay 
Arms Associates, 74 NY2d 644, 542 NYS2d 512, 540 NE2d 707 (1989); 
Greschler v Greschler, 51 NY2d 368, 434 NYS2d 194, 414 NE2d 694 
(1980); Waggoner v Caruso, 68 AD3d 1, 886 NYS2d 368 (1st Dept 2009), 
affd, 14 NY3d 874, 903 NYS2d 333, 929 NE2d 396 (2010); Accurate 
Copy Service of America, Inc. v Fisk Bldg. Associates L.L.C., 72 AD3d 
456, 899 NYS2d 157 (1st Dept 2010); Colasacco v Robert E. Lawrence 
Real Estate, 68 AD38d 706, 890 NYS2d 114 (2d Dept 2009); Hyman v 
New York Stock Exchange, Inc., 46 AD3d 335, 848 NYS2d 51 (1st Dept 
2007); Eastman Kodak Co. v Roopak Enterprises, Ltd., 202 AD2d 220, 
608 NYS2d 445 (1st Dept 1994) (complaint failed to allege either time 
or place of alleged misrepresentations and which individual made them); 
Joel v Weber, 166 AD2d 130, 569 NYS2d 955 (1st Dept 1991); see Carlson 
v American Intern. Group, Inc., 30 NY3d 288, 67 NYS3d 100, 89 NE3d 
490 (2017); Parks v Leahey & Johnson, P.C., 81 NY2d 161, 597 NYS2d 
278, 613 NE2d 153 (1993); Epiphany Community Nursery School v 
Levey, 171 AD3d 1, 94 NYS3d 1 (1st Dept 2019). This rule has even 
greater force where liability for fraud is asserted against individuals 
who, while not participants in the allegedly fraudulent scheme, are said 
to have aided in and encouraged its commission, 125 Associates v Cralin 
Trading Associates, L.P., 196 AD2d 630, 601 NYS2d 196 (2d Dept 1993); 
National Westminster Bank USA v Weksel, 124 AD2d 144, 511 NYS2d 
626 (1st Dept 1987). 


The pleading requirements of CPLR 3016(b) should not be inter- 
preted so strictly as to prevent an otherwise valid action where it may 
be impossible to state in detail the circumstances constituting the fraud, 
Sargiss v Magarelli, 12 NY3d 527, 881 NYS2d 651, 909 NE2d 573 (2009); 
Pludeman v Northern Leasing Systems, Inc., 10 NY3d 486, 860 NYS2d 
422, 890 NE2d 184 (2008); Lanzi v Brooks, 43 NY2d 778, 402 NYS2d 
384, 373 NE2d 278 (1977); Jered Contracting Corp. v New York City 
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Transit Authority, 22 NY2d 187, 292 NYS2d 98, 239 NE2d 197 (1968); 
Allenby, LLC v Credit Suisse, AG, 134 AD3d 577, 25 NYS3d 1 (1st Dept 
2015) (where complaint informed defendants that plaintiffs were 
complaining of appraisals for five specific transactions, plaintiffs not 
required to name particular individual who inflated appraisal); Loreley 
Financing (Jersey) No. 3 Ltd. v Citigroup Global Markets Inc., 119 
AD83d 136, 987 NYS2d 299 (1st Dept 2014); Etzion v Etzion, 62 AD3d 
646, 880 NYS2d 79 (2d Dept 2009) (specificity requirement of § 3016 is 
relaxed where it is alleged that particular circumstances of claimed 
fraud are exclusively within defendant’s knowledge); Kaufman v Cohen, 
307 AD2d 118, 760 NYS2d 157 (1st Dept 2003) (failure to include exact 
date, time or precise contents of misrepresentations, or how plaintiff 
came to rely on statements not fatal); Houbigant, Inc. v Deloitte & 
Touche LLP, 303 AD2d 92, 753 NYS2d 493 (1st Dept 2003); P.T. Bank 
Central Asia v ABN AMRO Bank N.V., 301 AD2d 373, 754 NYS2d 245 
(1st Dept 2003); Auguston v Spry, 282 AD2d 489, 723 NYS2d 103 (2d 
Dept 2001); Bernstein v Kelso & Co., Inc., 231 AD2d 314, 659 NYS2d 
276 (1st Dept 1997) (specific details of alleged fraud peculiarly within 
knowledge of defendants); Ambassador Factors v Kandel & Co., 215 
AD2d 305, 626 NYS2d 803 (1st Dept 1995) (same). CPLR 3016(b) may 
be satisfied when the allegations are sufficient to permit a reasonable 
inference of the alleged fraudulent conduct, Eurycleia Partners, LP v 
Seward & Kissel, LLP, 12 NY3d 553, 883 NYS2d 147, 910 NE2d 976 
(2009); Sargiss v Magarelli, supra; Pludeman v Northern Leasing 
Systems, Inc., supra (even though plaintiffs did not plead specific details 
of each defendant’s conduct, plaintiff satisfied CPLR 3016[b] by alleging 
the nature of fraudulent scheme and that fraud occurred over number 
of years and was not isolated incident, where several unrelated plaintiffs 
made parallel complaints). In some cases, less than plainly observable 
facts may be supplemented by allegations regarding the circumstances 
surrounding the alleged fraud, Eurycleia Partners, LP v Seward & Kis- 
sel, LLP, supra; Pludeman v Northern Leasing Systems, Inc., supra. 


Although there is case law suggesting that complaints alleging 
fraud against accountants must identify the particular manner in which 
an item included in the financial statement relied upon has been 
intentionally or recklessly misrepresented, LaSalle Nat. Bank v Ernst 
& Young LLP, 285 AD2d 101, 729 NYS2d 671 (1st Dept 2001); Lampert 
v Mahoney, Cohen & Co., 218 AD2d 580, 630 NYS2d 733 (1st Dept 
1995), a complaint against an accountant should not be dismissed on 
CPLR 3016(b) grounds if the complaint contains some rational basis for 
inferring that the alleged misrepresentation was knowingly made, Houbi- 
gant, Inc. v Deloitte & Touche LLP, 303 AD2d 92, 753 NYS2d 493 (1st 
Dept 2003); see Simon v Ernst & Young, 223 AD2d 506, 637 NYS2d 375 
(1st Dept 1996) (claim of fraud sufficiently particularized where plaintiff 
alleged generally [a] accepted auditing standards defendant departed 
from, [b] how departure rendered defendant’s financial reports inac- 
curate, [c] why plaintiffs reliance was reasonable, [d] how defendant 
recklessly failed to independently verify and investigate despite know- 
ing that corporation had severe internal control and reporting problems, 
and [e] defendant failed to investigate accusations of gross under- 
reporting of liabilities). 
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It is not necessary that the measure of damages be pleaded, 
provided that facts are alleged from which damages may properly be 
inferred, Black v Chittenden, 69 NY2d 665, 511 NYS2d 833, 503 NE2d 
1370 (1986). Nor is it necessary for the fraud allegations to identify and 
distinguish among defendants when the complaint, as a whole, 
adequately alleges a fraudulent scheme involving all defendants, Niagara 
Mohawk Power Corp. v Freed, 265 AD2d 938, 696 NYS2d 600 (4th Dept 
1999); Board of Managers of 411 East 53rd Street Condominium v Dylan 
Carpet, Inc., 182 AD2d 551, 582 NYS2d 1022 (1st Dept 1992); see CPC 
Intern. Inc. v McKesson Corp., 70 NY2d 268, 519 NYS2d 804, 514 NE2d 
116 (1987). | 


IV. Damages 


A. Measure of Damages 


A fraud complaint must allege facts from which actual damages 
may be inferred, Connaughton v Chipotle Mexican Grill, Inc., 135 AD3d 
535, 23 NYS3d 216 (1st Dept 2016), affd, 29 NY3d 137, 53 NYS3d 598, 
75 NE8d 1159 (2017). Allegations that, at best, suggest the plaintiff 
might suffer injury depending on defendants’ future actions are not suf- 
ficient, id. Nominal damages, which are available in contract actions, 
see Kronos, Inc. v AVX Corp., 81 NY2d 90, 595 NYS2d 931, 612 NE2d 
289 (1993), are not available in tort actions that, like those alleging 
fraud, require actual harm as an element of the tort, Connaughton v 
Chipotle Mexican Grill, Inc., 29 NY38d 187, 53 NYS3d 598, 75 NE3d 
1159. 


The plaintiff may recover only the actual pecuniary loss sustained 
as a result of the wrong, Connaughton v Chipotle Mexican Grill, Inc., 29 
NY3d 137, 53 NYS3d 598, 75 NE3d 1159 (2017); Continental Cas. Co. v 
PricewaterhouseCoopers, LLP, 15 NY3d 264, 907 NYS2d 139, 933 NE2d 
738 (2010); Lama Holding Co. v Smith Barney Inc., 88 NY2d 413, 646 
NYS2d 76, 668 NE2d 1370 (1996); Hanlon v Macfadden Publications, 
302 NY 502, 99 NE2d 546 (1951); Sager v Friedman, 270 NY 472, 1 
NE2d 971 (1936); Reno v Bull, 226 NY 546, 124 NE 144 (1919); Urtz v 
New York Cent. & H.R.R. Co., 202 NY 170, 95 NE 711 (1911); Whitney 
Lane Holdings, LLC v Don Realty, LLC, 159 AD3d 1163, 72 NYS3d 213 
(8d Dept 2018); Route 217, LLC v Greer, 119 AD3d 1018, 990 NYS2d 
276 (3d Dept 2014); see Ambac Assurance Corporation v Countrywide 
Home Loans, Inc., 31 NY3d 569, 81 NYS3d 816, 106 NE3d 1176 (2018). 
This principle is known as the “out-of-pocket” rule, Connaughton v 
Chipotle Mexican Grill, Inc., supra; Lama Holding Co. v Smith Barney 
Inc., supra; Revell v Guido, 124 AD8d 1006, 2 NYS3d 252 (3d Dept 
2015); Route 217, LLC v Greer, supra; Barrett v Huff, 6 AD3d 1164, 776 
NYS2d 678 (4th Dept 2004); see Community Association of the East 
Harlem Triangle, Inc. v Butts, 200 AD3d 599, 161 NYS3d 41 (1st Dept 
2021) (plaintiffs adequately pleaded nonspeculative damages and claims 
were not barred by the out-of-pocket rule). 


Under the out-of-pocket rule, damages are to be calculated to 
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compensate plaintiffs for what they lost because of the fraud, not to 
compensate them for what they might have gained, Connaughton v 
Chipotle Mexican Grill, Inc., 29 NY3d 137, 53 NYS3d 598, 75 NE3d 
1159 (2017); Lama Holding Co. v Smith Barney Inc., 88 NY2d 413, 646 
NYS2d 76, 668 NE2d 1370 (1996); Mawere v Landau, 1380 AD3d 986, 15 
NYS3d 120 (2d Dept 2015); Route 217, LLC v Greer, 119 AD3d 1018, 
990 NYS2d 276 (3d Dept 2014); Nettles v LSG Sky Chefs, 94 AD3d 726, 
941 NYS2d 643 (2d Dept 2012); Barrett v Huff, 6 AD3d 1164, 776 
NYS2d 678 (4th Dept 2004). This measure of damages is different from 
the contract measure, which entitles the injured party to the benefit of 
the bargain including, in some cases, the profits that would have been 
derived from the performance of the contract, Sager v Friedman, 270 
NY 472, 1 NE2d 971 (1936); Reno v Bull, 226 NY 546, 124 NE 144 
(1919); Cayuga Harvester, Inc. v Allis-Chalmers Corp., 95 AD2d 5, 465 
NYS2d 606 (4th Dept 1983); see Clearview Concrete Products Corp. v S. 
Charles Gherardi, Inc., 88 AD2d 461, 453 NYS2d 750 (2d Dept 1982). A 
party may not assert fraud claims seeking damages that are duplicative 
of those recoverable on a cause of action for breach of contract; fraud 
damages are meant to address a different harm than damages on a 
cause of action for breach of contract and where all damages are 
remedied through the contract claim, the fraud claim was duplicative 
and thus dismissed, MBIA Insurance Corp. v Credit Suisse Securities 
(USA) LLC, 165 AD3d 108, 84 NYS3d 157 (1st Dept 2018). Even when 
plaintiffs asserting fraud sufficiently alleged a breach of an independent 
duty owed them—separate from the duties owed pursuant to the 
contract—the fraud claim was dismissed because it sought damages 
that were duplicative of plaintiffs’ breach of contract claim, id; Chowaiki 
& Co. Fine Art Ltd. v Lacher, 115 AD3d 600, 982 NYS2d 474 (1st Dept 
2014). 


In a fraud action, there can be no recovery of profits that would 
have been realized in the absence of fraud, Connaughton v Chipotle 
Mexican Grill, Inc., 29 NY3d 137, 53 NYS3d 598, 75 NE3d 1159 (2017); 
Lama Holding Co. v Smith Barney Inc., 88 NY2d 413, 646 NYS2d 76, 
668 NE2d 1370 (1996); AFA Protective Systems, Inc. v American Tel. 
and Tel. Co., Inc., 57 NY2d 912, 456 NYS2d 757, 442 NE2d 1268 (1982); 
Revell v Guido, 124 AD3d 1006, 2 NYS3d 252 (8d Dept 2015); Barrett v 
Huff, 6 AD3d 1164, 776 NYS2d 678 (4th Dept 2004); see Connaughton v 
Chipotle Mexican Grill, Inc., supra; Route 217, LLC v Greer, 119 AD3d 
1018, 990 NYS2d 276 (8d Dept 2014), and recovery is denied where it 
would leave plaintiff in a better position than plaintiff would have been 
absent the fraud, Gaslow v KPMG LLP, 19 AD3d 264, 797 NYS2d 472 
(1st Dept 2005); see Ambac Assurance Corporation v Countrywide Home 
Loans, Inc., 31 NY3d 569, 81 NYS3d 816, 106 NE3d 1176 (2018); AFA 
Protective Systems, Inc. v American Tel. and Tel. Co., Inc., supra; Hotal- 
ing v A.B. Leach & Co., 247 NY 84, 159 NE 870 (1928); Seiko Time 
Corp. v Video Associates, Inc., 99 AD2d 941, 472 NYS2d 633 (1st Dept 
1984). 


Out-of-pocket damages are calculated in three steps, Kumiva Group, 
LLC v Garda USA Inc., 146 AD3d 504, 45 NYS3d 410 (1st Dept 2017). 
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The plaintiff must first show the actual value of the consideration 
received; next, the plaintiff must show that the defendant’s fraudulent 
statements directly caused him or her to deliver consideration that was 
greater than the value of received consideration; last, the out-of-pocket 
damages are the difference between the value of the received consider- 
ation and the value of the consideration given, id. 


Neither the loss of an alternative contractual bargain nor the pay- 
ment of taxes couched as consequential damages may be recovered in a 
fraud action where the former damages are undeterminable and 
speculative and recovery of the latter would put the plaintiff in a better 
position than it would have been but for the alleged fraud, Lama 
Holding Co. v Smith Barney Inc., 88 NY2d 413, 646 NYS2d 76, 668 
NE2d 1370 (1996); see MTI/The Image Group, Inc. v Fox Studios East, 
Inc., 262 AD2d 20, 690 NYS2d 576 (1st Dept 1999); Alpert v Shea Gould 
Climenko & Casey, 160 AD2d 67, 559 NYS2d 312 (1st Dept 1990) (inter- 
est payments to IRS disallowed in action brought by tax shelter inves- 
tors against law firms that prepared tax opinion letters). 


In Continental Cas. Co. v PricewaterhouseCoopers, LLP, 15 NY3d 
264, 907 NYS2d 139, 983 NE2d 738 (2010), the Court of Appeals noted 
that Hotaling v A.B. Leach & Co., 247 NY 84, 159 NE 870 (1928) 
recognized an exception to the fraud damages rule. In Hotaling, the 
plaintiff was fraudulently induced into purchasing a bond for a certain 
sum and the Court held that the proper measure of damages was the 
price paid plus interest from the date of payment, reduced by the value 
of the bond at the time of its sale, Hotaling v A.B. Leach & Co., supra. 


Damages for emotional distress are not recoverable in fraud, Barrett 
v Huff, 6 AD38d 1164, 776 NYS2d 678 (4th Dept 2004); Jeffrey BB v 
Cardinal McCloskey School and Home for Children, 257 AD2d 21, 689 
NYS2d 721 (3d Dept 1999). 


B. Punitive Damages 


Punitive damages are not recoverable in the ordinary fraud and 
deceit case, James v Powell, 19 NY2d 249, 279 NYS2d 10, 225 NE2d 
741 (1967); Walker v Sheldon, 10 NY2d 401, 223 NYS2d 488, 179 NE2d 
497 (1961); RKB Enterprises Inc. v Ernst & Young, 182 AD2d 971, 582 
NYS2d 814 (3d Dept 1992); M. S. R. Associates Ltd. v Consolidated 
Mut. Ins. Co., 58 AD2d 858, 396 NYS2d 684 (2d Dept 1977), but may be 
recovered when the fraud is gross and involves high moral culpability, 
or when the wrong complained of rises to such-a level of wanton dishon- 
esty as to imply a criminal indifference to civil obligations, Walker v 
Sheldon, supra; see Rocanova v Equitable Life Assur. Soc. of U.S., 83 
NY2d 603, 612 NYS2d 339, 634 NE2d 940 (1994); Jeffrey BB v Cardinal 
McCloskey School and Home for Children, 257 AD2d 21, 689 NYS2d 
721 (3d Dept 1999) (punitive damages not warranted where child place- 
ment agency concealed fact that child placed with plaintiff had been 
sexually abused); Curiale v Peat, Marwick, Mitchell & Co., 214 AD2d 
16, 630 NYS2d 996 (1st Dept 1995); Blakeslee v Rabinor, 182 AD2d 
390, 582 NYS2d 132 (1st Dept 1992). 
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There is some uncertainty in the case law on the question whether 
punitive damages can be awarded in the absence of a fraud aimed at 
the public generally. In Walker v Sheldon, 10 NY2d 401, 223 NYS2d 
488, 179 NE2d 497 (1961), the Court of Appeals suggested that conduct 
aimed at the public should be proved. Subsequent cases interpreted 
Walker to require conduct aimed at the public in all situations, Kelly v 
Defoe Corp., 223 AD2d 529, 6836 NYS2d 123 (2d Dept 1996); Mosseri v 
Zimmerman & Zimmerman, 114 AD2d 338, 494 NYS2d 327 (1st Dept 
1985); Marcus v Marcus, 92 AD2d 887, 459 NYS2d 873 (2d Dept 1983). 
However, Giblin v Murphy, 73 NY2d 769, 536 NYS2d 54, 532 NE2d 
1282 (1988), a case decided after Walker v Sheldon, supra, the Court 
held that the requirement of conduct aimed at the public applies only in 
cases arising out of contractual relationships; see Borkowski v 
Borkowski, 39 NY2d 982, 387 NYS2d 233, 355 NE2d 287 (1976) (in case 
involving intra-family transfer of property, Court held that conduct 
aimed at public not always required); see also Blakeslee v Rabinor, 182 
AD2d 390, 582 NYS2d 132 (1st Dept 1992). In two cases decided after 
Giblin and Borkowski, the Court reiterated that punitive damages 
require conduct aimed at the public generally, but in both of those cases 
the fraud claim arose from a contractual relationship, New York 
University v Continental Ins. Co., 87 NY2d 308, 689 NYS2d 283, 662 
NE2d 763 (1995); Rocanova v Equitable Life Assur. Soc. of U.S., 83 
NY2d 603, 612 NYS2d 339, 634 NE2d 940 (1994). Several Appellate 
Division decisions have recognized the distinction made in Giblin, hold- 
ing that where the claim does not arise from a contract and sounds in 
tort, including the tort of fraud, punitive damages may be recoverable if 
the defendant has committed a gross, wanton, or willful fraud or other 
morally culpable conduct in a sufficiently high degree, IDT Corp. v 
Morgan Stanley Dean Witter & Co., 45 AD3d 419, 846 NYS2d 116 (1st 
Dept 2007), rev'd on other grounds, 12 NY3d 132, 879 NYS2d 355, 907 
NE2d 268 (2009); Don Buchwald & Associates, Inc. v Rich, 281 AD2d 
329, 723 NYS2d 8 (1st Dept 2001); Sherry Associates v Sherry- 
Netherland, Inc., 273 AD2d 14, 708 NYS2d 105 (1st Dept 2000); Swersky 
v Dreyer and Traub, 219 AD2d 321, 643 NYS2d 33 (1st Dept 1996); Key 
Bank of New York v Diamond, 203 AD2d 896, 611 NYS2d 382 (4th Dept 
1994); Lawlor v Engley, 166 AD2d 799, 563 NYS2d 160 (3d Dept 1990); 
Laks v Springer, 101 AD2d 1001, 476 NYS2d 951 (4th Dept 1984); see 
Abraham v Kosinski, 251 AD2d 967, 674 NYS2d 557 (4th Dept 1998); 
Keen v Keen, 1138 AD2d 964, 493 NYS2d 636 (38d Dept 1985); Chase 
Manhattan Bank, N.A. v Perla, 65 AD2d 207, 411 NYS2d 66 (4th Dept 
1978); Greenspan v Commercial Ins. Co. of Newark, New Jersey, 57 
AD2d 387, 395 NYS2d 519 (8d Dept 1977); see 164 Mulberry Street 
Corp. v Columbia University, 4 AD3d 49, 771 NYS2d 16 (1st Dept 2004) 
(culpable conduct or conduct aimed at public required); Gravitt v 
Newman, 114 AD2d 1000, 495 NYS2d 439 (2d Dept 1985) (same). While 
there are numerous Appellate Division decisions holding that conduct 
aimed at the public is required, most involve claims arising from or re- 
lated to contractual relationships, Segal v Cooper, 49 AD3d 467, 856 
NYS2d 12 (1st Dept 2008); Wright v Selle, 27 AD3d 1065, 811 NYS2d 
525 (4th Dept 2006); Zuccarini v Ziff-Davis Media, Inc., 306 AD2d 404, 
762 NYS2d 621 (2d Dept 2003); Vasilopoulos on Behalf of Vasilopoulos 
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v Romano, 228 AD2d 669, 645 NYS2d 501 (2d Dept 1996); Kelly v Defoe 
Corp., 223 AD2d 529, 6836 NYS2d 123 (2d Dept 1996); The Limited, Inc. 
v McCrory Corp., 169 AD2d 605, 564 NYS2d 751 (1st Dept 1991); Robinson 
v Paramount Pictures Corp., 122 AD2d 32, 504 NYS2d 472 (2d Dept 
1986); but see Simon v Ernst & Young, 223 AD2d 506, 637 NYS2d 375 
(1st Dept 1996) (requiring conduct aimed at public in case not arising 
from contract); Ministry of Christ Church v Mallia, 129 AD2d 922, 514 
NYS2d 563 (3d Dept 1987) (same). 


For a general discussion of punitive damages, including an analysis 
of the relevant constitutional issues, see PJI 2:278. 


C. Certainty of Amount of Damages 


The burden is on plaintiff to prove a proper basis for damages, but 
an uncertainty regarding the amount of damages does not preclude 
recovery where damages can be measured by some practical, just means, 
Mills Studio, Inc. v Chenango Val. Realty Corp., 15 AD2d 138, 221 
NYS2d 684 (3d Dept 1961); see also Cristallina S.A. v Christie, Manson 
& Woods Intern., Inc., 117 AD2d 284, 502 NYS2d 165 (1st Dept 1986); 
but see Mihalakis v Cabrini Medical Center (CMC), 151 AD2d 345, 542 
NYS2d 988 (1st Dept 1989) (damages too speculative to support a fraud 
claim based on hospital’s alleged misrepresentations regarding quality 
of its intern program). 


V. Aiding and Abetting Fraud 


The elements of a claim for aiding and abetting fraud are (1) the 
existence of an underlying fraud, (2) knowledge of the fraud on the part 
of the aiding and abetting party, and (3) substantial assistance by the 
aiding and abetting party in achieving the fraud, Markowits v Fried- 
man, 144 AD3d 993, 42 NYS3d 218 (2d Dept 2016); Oster v Kirschner, 
77 AD3d 51, 905 NYS2d 69 (1st Dept 2010); Stanfield Offshore Lever- 
aged Assets, Ltd. v Metropolitan Life Ins. Co., 64 AD3d 472, 883 NYS2d 
486 (1st Dept 2009). The requirements of CPLR 3016(b) must be strictly 
adhered to in connection with the assertion of a claim for aiding and 
abetting fraud, see Goel v Ramachandran, 111 AD3d 783, 975 NYS2d 
428 (2d Dept 2013); National Westminster Bank USA v Weksel, 124 
AD2d 144, 511 NYS2d 626 (1st Dept 1987). 


The knowledge element requires a showing of actual knowledge of 
the fraud, as discerned from the surrounding circumstances, CRT 
Investments, Ltd. v BDO Seidman, LLP, 85 AD3d 470, 925 NYS2d 439 
(1st Dept 2011). Constructive knowledge of the facts is not sufficient, 
Lumen at White Plains, LLC v Stern, 135 AD3d 600, 24 NYS3d 46 (1st 
Dept 2016); CRT Investments, Ltd. v BDO Seidman, LLP, supra; see 
AIG Financial Products Corp. v ICP Asset Management, LLC, 108 AD3d 
444, 969 NYS2d 449 (1st Dept 2013); Snyder v Puente De Brooklyn 
Realty Corp., 297 AD2d 432, 746 NYS2d 517 (8d Dept 2002). However, 
actual knowledge need only be pleaded generally, since plaintiff ordinar- 
ily lacks access to the facts that would illuminate defendant’s state of 


225 


PJI 3:20 Bascal JURY INSTRUCTIONS 


mind before discovery has been conducted, Oster v Kirschner, 77 AD38d 
51, 905 NYS2d 69 (1st Dept 2010); see Community Association of the 
East Harlem Triangle, Inc. v Butts, 200 AD3d 599, 161 NYS3d 41 (1st 
Dept 2021). All that is necessary to sustain a claim of aiding and abet- 
ting a fraud at the pleading stage is allegations that support a rational 
inference of actual knowledge, such as the existence of an enormous 
economic incentive and transactions that were outside of the ordinary 
course of the parties’ agreement, AIG Financial Products Corp. v ICP 
Asset Management, LLC, supra. 


Substantial assistance exists where (a) the aiding and abetting 
party affirmatively assists, helps conceal, or, by virtue of failing to act 
when required to do so, enables the fraud to proceed and (b) the actions 
of the aiding and abetting party proximately cause the harm on which 
the primary liability is based, Stanfield Offshore Leveraged Assets, Ltd. 
v Metropolitan Life Ins. Co., 64 AD3d 472, 883 NYS2d 486 (1st Dept 
2009); see State Workers’ Compensation Bd. v Wang, 147 AD3d 104, 46 
NYS3d 230 (8d Dept 2017) (pleading sufficient). A claim of aiding and 
abetting a fraud cannot be predicated on mere silence, Liquidation of 
Union Indemnity Insurance Company of New York v Spira, 289 AD2d 
173, 736 NYS2d 1 (1st Dept 2001); see Lumen at White Plains, LLC v 
Stern, 135 AD3d 600, 24 NYS3d 46 (1st Dept 2016) (allegations that 
defendants failed to act insufficient where defendants had no duty to 
act to protect plaintiff). Nor can such a claim be based on the perfor- 
mance of routine business services for the alleged tortfeasor, CRT 
Investments, Ltd. v BDO Seidman, LLP, 85 AD3d 470, 925 NYS2d 439 
(1st Dept 2011); see Learning Annex, L.P. v Blank Rome LLP, 106 
AD3d 663, 966 NYS2d 78 (1st Dept 2013); see also Polzer v TRW, Inc., 
256 AD2d 248, 682 NYS2d 194 (1st Dept 1998) (New York does not rec- 
ognize cause of action for negligent enablement of impostor fraud). Mere 
inaction also is not “substantial assistance” unless the defendant owes a 
fiduciary duty to the plaintiff, Markowits v Friedman, 144 AD3d 998, 
42 NYS3d 218 (2d Dept 2016); see Kaufman v Cohen, 307 AD2d 1138, 
760 NYS2d 157 (1st Dept 2003). 


VI. Constructive Fraud 


“Constructive fraud” is a distinct cause of action. It may be defined 
as a breach of duty that the law declares fraudulent, irrespective of 
moral guilt and intent, because of its tendency to deceive, to violate a 
confidence or to injure public or private interests that the law deems 
worthy of special protection, Brown v Lockwood, 76 AD2d 721, 432 
NYS2d 186 (2d Dept 1980); see Southern Industries, Inc. v Jeremias, 66 
AD2d 178, 411 NYS2d 945 (2d Dept 1978). The elements of a cause of 
action to recover for constructive fraud are the same as those to recover 
for actual fraud, except that a cause of action for constructive fraud 
does not require proof of defendant’s knowledge of the falsity of his or 
her representation, Brown v Lockwood, supra; see Pitcher v Sutton, 238 
App Div 291, 264 NYS 488 (4th Dept 1933), aff'd, 264 NY 638, 191 NE 
603 (1934). The scienter element is replaced by a requirement that 
plaintiff prove the existence of a fiduciary or confidential relationship 
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warranting the trusting party to repose confidence in defendant and 
therefore to relax the care and vigilance that would ordinarily be 
exercised in the circumstances, Callahan v Callahan, 127 AD2d 298, 
514 NYS2d 819 (38d Dept 1987); Brown v Lockwood, supra. To be 
distinguished are claims asserted under the Debtor and Creditor Law, 
which are also often referred to as causes of action for constructive 
fraud, Mogil v Building Essentials, Inc., 129 AD3d 1378, 12 NYS3d 346 
(8d Dept 2015); Coyle v Lefkowitz, 89 AD3d 1054, 934 NYS2d 216 (2d 
Dept 2011); Zanani v Meisels, 78 AD3d 823, 910 NYS2d 533 (2d Dept 
2010); see Southern Inds. v Jeremias, supra. 


Under the constructive fraud doctrine, where a fiduciary relation- 
ship exists between parties, “transactions between them are scrutinized 
with extreme vigilance, and clear evidence is required that the transac- 
tion was understood, and that there was no fraud, mistake, or undue 
influence. Where those relations exist, there must be clear proof of the 
integrity and fairness of the transaction, or any instrument thus 
obtained will be set aside or held as invalid between the parties,” Ten 
Eyck v Whitbeck, 156 NY 341, 50 NE 963 (1898). Although in conven- 
tional fraud cases a party seeking rescission must prove the fraud, the 
burden of proof on that issue is shifted whenever the relations between 
the contracting parties appear to be of such a character as to render it 
certain that they do not deal on terms of equality and that—as a result 
of (a) one side having superior knowledge derived from a fiduciary rela- 
tion, (b) one side having an overmastering influence, or (c) the other 
side operating from weakness, dependence, or trust justifiably reposed— 
unfair advantage in the transaction is rendered probable. In such 
circumstance, the transaction is presumed void, and it is incumbent 
upon the stronger party to show affirmatively that no deception was 
practiced, no undue influence was used, and that all was fair, open, vol- 
untary and well understood, Gordon v Bialystoker Center and Bikur 
Cholim, Inc., 45 NY2d 692, 412 NYS2d 593, 385 NE2d 285 (1978); Cowee 
v Cornell, 75 NY 91 (1878). In such situations, the burden of proof is on 
the stronger party to show, by clear and convincing evidence, that no 
undue influence was used, Matter of Estate of Nealon, 104 AD3d 1088, 
962 NYS2d 481 (3d Dept 2013), affd, 22 NY3d 1045, 981 NYS2d 353, 4 
NE3d 363 (2014). However, this shift in the burden of proof is applicable 
only in cases where the fiduciary or stronger party stood to gain as a 
result of the transaction, Aoki v Aoki, 27 NY3d 32, 29 NYS3d 864, 49 
NE3d 1156 (2016). 


The statute of limitations on claims for constructive fraud is six 
years and begins to run upon the commission of the fraud, 509 Sixth 
Ave. Corp. v New York City Transit Authority, 15 NY2d 48, 255 NYS2d 
89, 203 NE2d 486 (1964); Ulster v Highland Fire Dist., 29 AD3d 1112, 
815 NYS2d 303 (3d Dept 2006); Liberty Co. v Boyle, 272 AD2d 380, 708 
NYS2d 122 (2d Dept 2000); Fandy Corp. v Lung-Fong Chen, 262 AD2d 
352, 691 NYS2d 572 (2d Dept 1999). The two-year discovery-accrual 
rule that applies in actual fraud cases is inapplicable in cases involving 
constructive fraud, Baxter v Columbia University, 72 AD3d 558, 898 
NYS2d 456 (1st Dept 2010); Ulster v Highland Fire Dist., supra; Baxter 


227 


PJI 3:20 Parrern Jury INSTRUCTIONS 


v Columbia University, 72 AD3d 558, 898 NYS2d 456 (1st Dept 2010); 
Ulster v Highland Fire Dist., 29 AD3d 1112, 815 NYS2d 303 (3d Dept 
2006); Monaco v New York University Medical Center, 213 AD2d 167, 
623 NYS2d 566 (1st Dept 1995); Schoen v Martin, 187 AD2d 2538, 589 
NYS2d 443 (1st Dept 1992). 


VII. Defenses 
A. In Pari Delicto 


Under New York law, the courts will not intercede to resolve a 
dispute between two parties whose conduct in relation to the subject 
matter of the dispute was wrongful, Kirschner vy KPMG LLP, 15 NY3d 
446, 912 NYS2d 508, 988 NE2d 941 (2010); Stone v Freeman, 298 NY 
268, 82 NE2d 571 (1948); Gobindram v Ruskin Moscou Faltischek, P.C., 
175 AD3d 586, 106 NYS3d 339 (2d Dept 2019); Romanoff v Romanoff, 
148 AD3d 614, 51 NYS3d 36 (1st Dept 2017). The doctrine requires im- 
moral or unconscionable conduct that makes the conduct of the party 
against which it is asserted at least equal to that of the party asserting 
it, Romanoff v Romanoff, supra. The the courts will not come to the aid 
of a willful wrongdoer seeking redress from one who is alleged to have 
been merely negligent, Kirschner v KPMG LLP, supra. 


Where a corporation, acting through its agents, engages in fraudu- 
lent conduct, such as concealing liabilities or misstating the value of its 
assets so as to deceive investors and lenders, the corporation cannot sue 
its auditors, financial advisers or lawyers for their negligence in failing 
to uncover the fraud, even if it has suffered loss or bankruptcy, id. The 
legal presumption underlying this principle is that agents communicate 
with their principals regarding activities undertaken within the scope 
of their corporate authority and, consequently, the fraudulent acts of a 
corporation’s officers are imputed to the corporation, id; Chaikovska v 
Ernst & Young, LLP, 78 AD3d 1661, 913 NYS2d 449 (4th Dept 2010); 
see Center v Hampton Affiliates, Inc., 66 NY2d 782, 497 NYS2d 898, 
488 NE2d 828 (1985); Craigie v Hadley, 99 NY 131, 1 NE 537 (1885); 
Romanoff v Romanoff, 148 AD3d 614, 51 NYS8d 36 (1st Dept 2017); 
Symbol Technologies, Inc. v Deloitte & Touche, LLP, 69 AD3d 191, 888 
NYS2d 588 (2d Dept 2009). 


An exception to the foregoing principle was recognized in Center v 
Hampton Affiliates, Inc., 66 NY2d 782, 497 NYS2d 898, 488 NE2d 828 
(1985), which held that an agent cannot be presumed to have com- 
municated his or her own fraudulent conduct to a corporate principal 
where the corporation is actually the agent’s intended victim, see 
Kirschner v KPMG LLP, 15 NY38d 446, 912 NYS2d 508, 938 NE2d 941 
(2010). The exception, often referred to as the “adverse interest” excep- 
tion, is a narrow one that applies only when the agent totally abandoned 
the principal’s interests and acted entirely for his or her own or a third 
party’s interest, New Greenwich Litigation Trustee, LLC v Citco Fund 
Services (Europe) B.V., 145 AD3d 16, 41 NYS3d 1 (1st Dept 2016); 
Center v Hampton Affiliates, Inc., supra; Chaikovska v Ernst & Young, 
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LLP, 78 AD3d 1661, 913 NYS2d 449 (4th Dept 2010); Symbol Technolo- 
gies, Inc. v Deloitte & Touche, LLP, 69 AD3d 191, 888 NYS2d 538 (2d 
Dept 2009); Romanoff v Romanoff, 148 AD3d 614, 51 NYS3d 36 (1st 
Dept 2017); see Community Association of the East Harlem Triangle, 
Inc. v Butts, 200 AD3d 599, 161 NYS3d 41 (1st Dept 2021) (plaintiffs 
sufficiently alleged that defendants totally abandoned corporation’s 
interest and acted entirely for their own purposes). Thus, the exception 
does not extend to situations in which the corporation’s agent was 
motivated by personal gain and the agent’s fraud “by its nature will 
[not] benefit the corporation,” Kirschner v KPMG LLP, supra. It also 
does not extend to cases in which discovery of the agent’s fraudulent 
conduct led the corporation to ruinous litigation or bankruptcy, or in 
which the dishonest corporate insider actually received a personal bene- 
fit from the fraud while the corporation itself received only short-term 
benefit but suffered long-term harm, id. Finally, the Court of Appeals 
has declined to extend the exception to enable innocent shareholders or 
creditors to sue outside auditors or advisers who colluded with the dis- 
honest corporate representatives, id. 


B. Ratification 


An act ratifying a contract after the defrauded party’s discovery of 
fraud in the inducement may defeat that party’s right to challenge the 
contract, Braddock v Braddock, 60 AD3d 84, 871 NYS2d 68 (1st Dept 
2009). However, ratification is no defense to an action seeking damages 
for fraud unless there has been a waiver of the damages cause of action, 
id. 

VIII. Statute of Limitations 


An action for fraud is timely if brought either within six years of 
the accrual of the claim, or within two years from the time of actual or 
imputed discovery of the fraud, CPLR 213(8), 203(f); Trepuk v Frank, 
44 NY2d 728, 405 NYS2d 452, 376 NE2d 924 (1978) (fraud committed 
in 1920’s; action timely when brought within two years of discovery in 
1973); Stephanie L. v House of the Good Shepherd, 186 AD3d 1009, 129 
NYS3d 570 (4th Dept 2020); Beacon Estates, LLC v Ingrassia, 177 
AD3d 1305, 113 NYS3d 429 (4th Dept 2019); Epiphany Community 
Nursery School v Levey, 171 AD3d 1, 94 NYS3d 1 (1st Dept 2019); 
Oggioni v Oggioni, 46 AD3d 646, 848 NYS2d 245 (2d Dept 2007); Mitschele 
v Schultz, 36 AD3d 249, 826 NYS2d 14 (1st Dept 2006); Hoffman v 
Cannone, 206 AD2d 740, 614 NYS2d 799 (3d Dept 1994); Schoen v 
Martin, 187 AD2d 253, 589 NYS2d 443 (1st Dept 1992); see Ozelkan v 
Tyree Bros. Environmental Services, Inc., 29 AD3d 877, 815 NYS2d 265 
(2d Dept 2006). However, the two-year discovery rule that applies in 
actual fraud cases does not apply to constructive fraud cases, Baxter v 
Columbia University, 72 AD8d 558, 898 NYS2d 456 (1st Dept 2010); 
Ulster v Highland Fire Dist., 29 AD3d 1112, 815 NYS2d 303 (3d Dept 
2006); Monaco v New York University Medical Center, 213 AD2d 167, 
623 NYS2d 566 (1st Dept 1995); Schoen v Martin, supra. 


A claim for reformation of a deed predicated upon fraud is governed 
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by the same statute of limitations as an action sounding in fraud, Von 
Blomberg v Garis, 44 AD3d 1033, 845 NYS2d 80 (2d Dept 2007), as is a 
challenge to a deed where the signature and authority for conveyance 
are acquired by fraudulent means, Faison v Lewis, 25 NY3d 220, 10 
NYS3d_ 185, 32 NE3d 400 (2015). To be distinguished are cases in which 
the deed has been forged; in those situations, the deed is void ab initio 
and there is no time limit for challenging it, Faison v Lewis, supra. 


The six-year statute of limitations applies to actions brought by the 
Attorney General pursuant to the Martin Act, General Business Law 
Article 23-A, alleging investor fraud, State v Bronxville Glen I Associ- 
ates, 181 AD2d 516, 581 NYS2d 189 (1st Dept 1992). 


A. Accrual of the Cause of Action Upon Discovery of the Fraud 


On a motion to dismiss based on the statute of limitations pursuant 
to CPLR 3211 (a) (5), if the defendant establishes that the action was 
commenced more than six years from the date of the alleged acts of 
fraud, the burden shifts to the plaintiff to establish that the two-year 
exception applies, Beacon Estates, LLC v Ingrassia, 177 AD3d 1305, 
113 NYS3d 429 (4th Dept 2019). The issue of when a plaintiff could, 
with reasonable diligence, have discovered the fraud is a mixed ques- 
tion of law and fact, Epiphany Community Nursery School v Levey, 171 
AD3d 1, 94 NYS3d 1 (1st Dept 2019); House of Spices (India), Inc. v 
SMJ Services, Inc., 103 AD3d 848, 960 NYS2d 443 (2d Dept 2013); see 
Cannariato v Cannariato, 186 AD3d 627, 24 NYS3d 214 (2d Dept 2016), 
and turns upon whether a person of ordinary intelligence possessed 
knowledge of facts from which the fraud could reasonably be inferred, 
Trepuk v Frank, 44 NY2d 723, 405 NYS2d 452, 376 NE2d 924 (1978); 
Ghandour v Shearson Lehman Bros. Inc., 213 AD2d 304, 624 NYS2d 
390 (1st Dept 1995); see Beacon Estates, LLC v Ingrassia, supra 
(plaintiffs possessed knowledge of facts from which they reasonably 
could have discovered alleged fraud soon after it occurred, and in any 
event more than six years before commencement); Epiphany Community 
Nursery School v Levey, supra; MBI Intern. Holdings Inc. v Barclays 
Bank PLC, 151 AD3d 108, 57 NYS8d 119 (1st Dept 2017); CSAM 
Capital, Inc. v Lauder, 67 AD3d 149, 885 NYS2d 473 (1st Dept 2009). 
Where plaintiff claims that the action has been brought within two 
years after the discovery of the fraud, the burden rests with plaintiff to 
establish that the fraud could not reasonably have been discovered 
earlier, Cannariato v Cannariato, supra; Von Blomberg v Garis, 44 
AD3d 1033, 845 NYS2d 80 (2d Dept 2007); Siler v Lutheran Social 
Services of Metropolitan N.Y., 10 AD3d 646, 782 NYS2d 93 (2d Dept 
2004); see Epiphany Community Nursery School v Levey, supra (on mo- 
tion to dismiss based on two-year discovery rule, defendant must make 
prima facie case that plaintiff was on inquiry notice of fraud claims 
more than two years before commencement, at which point burden 
shifts to plaintiff to show that even with exercise of reasonable dili- 
gence, it could not have discovered basis for fraud claim). Once a 
plaintiff demonstrates that the action is timely, it is the defendant’s 
burden to demonstrate that the fraud could have been discovered earlier 
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with reasonable diligence, House of Spices (India), Inc. v SMJ Services, 
Inc., supra. 


Where it does not conclusively appear that plaintiff had knowledge 
of the facts from which the alleged fraud might reasonably be inferred, 
the cause of action should not be dismissed on motion, but should be 
submitted to the fact finder, Sargiss v Magarelli, 12 NY3d 527, 881 
NYS2d 651, 909 NE2d 573 (2009); Erbe v Lincoln Rochester Trust Co., 
3 NY2d 321, 165 NYS2d 107, 144 NE2d 78 (1957); Epiphany Community 
Nursery School v Levey, 171 AD3d 1, 94 NYS3d 1 (1st Dept 2019); 
Saphir Intern., SA v UBS PaineWebber Inc., 25 AD3d 315, 807 NYS2d 
58 (1st Dept 2006); Moreau v Archdiocese of New York, 261 AD2d 456, 
690 NYS2d 100 (2d Dept 1999); Jeffrey BB v Cardinal McCloskey School 
and Home for Children, 257 AD2d 21, 689 NYS2d 721 (3d Dept 1999); 
K & E Trading & Shipping, Inc. v Radmar Trading Corp., 174 AD2d 
346, 570 NYS2d 557 (1st Dept 1991); see Mitschele v Schultz, 36 AD3d 
249, 826 NYS2d 14 (1st Dept 2006); Norwalk v J.P. Morgan & Co., Inc., 
268 AD2d 4138, 702 NYS2d 96 (2d Dept 2000). 


An objective test is applied to determine when fraud, with reason- 
able diligence, should have been discovered, Mitschele v Schultz, 36 
AD3d 249, 826 NYS2d 14 (1st Dept 2006); Kaufman v Cohen, 307 AD2d 
113, 760 NYS2d 157 (1st Dept 2003); Stride Rite Children’s Group, Inc. 
v Siegel, 269 AD2d 875, 703 NYS2d 642 (4th Dept 2000); Prestandrea v 
Stein, 262 AD2d 621, 692 NYS2d 689 (2d Dept 1999); K & E Trading & 
Shipping, Inc. v Radmar Trading Corp., 174 AD2d 346, 570 NYS2d 557 
(1st Dept 1991); see MBI Intern. Holdings Inc. v Barclays Bank PLC, 
151 AD3d 108, 57 NYS3d 119 (1st Dept 2017); Watts v Exxon Corp., 
188 AD2d 74, 594 NYS2d 448 (3d Dept 1993). The time a plaintiff could 
with reasonable diligence have discovered the alleged fraud is the time 
from which it conclusively appears that the plaintiff has knowledge of 
facts that should have caused him or her to inquire and discover the al- 
leged fraud, Shannon v Gordon, 249 AD2d 291, 670 NYS2d 887 (2d 
Dept 1998); Baratta v ABF Real Estate Co., Inc., 215 AD2d 518, 627 
NYS2d 52 (2d Dept 1995). Mere suspicion will not suffice as a ground 
for imputing knowledge of the fraud, Cannariato v Cannariato, 136 
AD3d 627, 24 NYS3d 214 (2d Dept 2016); CSAM Capital, Inc. v Lauder, 
67 AD3d 149, 885 NYS2d 473 (1st Dept 2009); K & E Trading & Ship- 
ping, Inc. v Radmar Trading Corp., supra. However, a plaintiff may not 
shut his or her eyes to facts that call for investigation, MBI Intern. 
Holdings Inc. v Barclays Bank PLC, supra; Cannariato v Cannariato, 
supra. ; 


B. Circumstances Postponing Accrual of the Statute of Limita- 
tions 


The continuous representation doctrine tolls the running of the 
statute of limitations on a claim of constructive fraud against a profes- 
sional defendant, but only for as long as the defendant continues to rep- 


resent the plaintiff in connection with the particular transaction, Symbol 
Technologies, Inc. v Deloitte & Touche, LLP, 69 AD3d 191, 888 NYS2d 
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538 (2d Dept 2009) (accountants); Transport Workers Union of America 
Local 100 AFL-CIO v Schwartz, 32 AD3d 710, 821 NYS2d 53 (1st Dept 
2006) (attorneys); Zaref v Berk & Michaels, P.C., 192 AD2d 346, 595 
NYS2d 772 (1st Dept 1993) (attorneys). Thus, where the representation 
relates to a series of discrete and severable transactions, application of 
the continuous representation doctrine is not warranted, Transport 
Workers Union of America Local 100 AFL-CIO v Schwartz, supra. 


Fraud, misrepresentation or deception may also operate to equita- 
bly estop a defendant from asserting the statute of limitations where 
plaintiff was induced to refrain from filing a timely action, Simcuski v 
Saeli, 44 NY2d 442, 406 NYS2d 259, 377 NE2d 713 (1978); Transport 
Workers Union of America Local 100 AFL-CIO v Schwartz, 32 AD3d 
710, 821 NYS2d 53 (1st Dept 2006). Participation in negotiations does 
not give rise to an estoppel, Baratta v ABF Real Estate Co., Inc., 215 
AD2d 518, 627 NYS2d 52 (2d Dept 1995). Equitable estoppel does not 
apply where the misrepresentation or act of concealment underlying the 
estoppel claim is the act that forms the basis of the underlying substan- 
tive cause of action, Corsello v Verizon New York, Inc., 18 NY3d 777, 
944 NYS2d 732, 967 NE2d 1177 (2012); Ross v Louise Wise Services, 
Inc., 8 NY3d 478, 8836 NYS2d 509, 868 NE2d 189 (2007); Zumpano v 
Quinn, 6 NY38d 666, 816 NYS2d 703, 849 NE2d 926 (2006); Rizk v 
Cohen, 73 NY2d 98, 538 NYS2d 229, 5385 NE2d 282 (1989); Transport 
Workers Union of America Local 100 AFL-CIO v Schwartz, supra. 


The six-year statute of limitations is not tolled during the pendency 
of a qui tam proceeding, Varo, Inc. v Alvis PLC, 261 AD2d 262, 691 
NYS2d 51 (1st Dept 1999). 


IX. Statutory Remedies 
A. General Business Law § 349(a) 


1. In General 


Section 349(a) of the General Business Law (GBL) provides 
consumer protection by making it unlawful to engage in “deceptive acts 
and practices in the conduct of any business, trade or commerce or in 
the furnishing of any service in this state.”; see Abaza v Executive 
Town Car & Limo Corp., 177 AD3d 677, 112 NYS3d 174 (2d Dept 2019). 
The scope of GBL § 349 is broad so as to provide the authority neces- 
sary to combat the “numerous, ever-changing types of false and decep- 
tive business practices” that “plague consumers,” Karlin v IVF America, 
Inc., 93 NY2d 282, 690 NYS2d 495, 712 NE2d 662 (1999) (§ 349 applies 
to providers of medical services); Wilner v Allstate Ins. Co., 71 AD3d 
155, 893 NYS2d 208 (2d Dept 2010); see Himmelstein, McConnell, 
Gribben, Donoghue & Joseph, LLP v Matthew Bender & Company, Inc., 
37 NY3d 169 (2021); New York v Smokes-Spirits.Com, Inc., 12 NY3d 
616, 883 NYS2d 772, 911 NE2d 834 (2009). Although GBL § 349 was 
originally enacted to give the Attorney General sole enforcement power 
to curtail deceptive acts and practices directed at the consuming public, 
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the statute was amended in 1980 to provide a private cause of action for 
“any person who has been injured by reason of any violation of this sec- 
tion,” allowing injunctive relief, damages, and reasonable attorney’s 
fees, GBL § 349(h); see Baskin v Mabco Transit, Inc., 176 AD3d 1539, 
118 NYS3d 324 (3d Dept 2019). 


A plaintiff under GBL § 349 must prove three elements: first, that 
the challenged act or practice was consumer-oriented; second, that it 
was misleading in a material way; and third, that the plaintiff suffered 
injury as a result of the deceptive act, Himmelstein, McConnell, 
Gribben, Donoghue & Joseph, LLP v Matthew Bender & Company, Inc., 
37 NY3d 169 (2021); Stutman v Chemical Bank, 95 NY2d 24, 709 
NYS2d 892, 731 NE2d 608 (2000); Barry’s Auto Body of NY, LLC v 
Allstate Fire & Casualty Insurance Company, 190 AD3d 807, 140 
NYS3d 246 (2d Dept 2021); KS Trade LLC v International Gemological 
Institute, Inc., 190 AD8d 556, 141 NYS3d 452 (1st Dept 2021); Krobath 
v South Nassau Communities Hospital, 178 AD3d 807, 115 NYS3d 389 
(2d Dept 2019). A GBL § 349 claim is similar to a common-law claim for 
fraud but the conduct need not rise to the level of fraud, Gaidon v 
Guardian Life Ins. Co. of America, 94 NY2d 330, 704 NYS2d 177, 725 
NE2d 598 (1999), and justifiable reliance is not an element of a GBL 
§ 349 claim, Koch v Acker, Merrall & Condit Co., 18 NY3d 940, 944 
NYS2d 452, 967 NE2d 675 (2012); Stutman v Chemical Bank, 95 NY2d 
24, 709 NYS2d 892, 731 NE2d 608 (2000); Krobath v South Nassau 
Communities Hospital, supra; Valentine v Quincy Mut. Fire Ins. Co., 
123 AD3d 1011, 1 NYS3d 161 (2d Dept 2014); Gale v International 
Business Machines Corp., 9 AD3d 446, 781 NYS2d 45 (2d Dept 2004). A 
plaintiff asserting a GBL § 349 claim need not allege a pecuniary injury, 
Stutman v Chemical Bank, supra; Krobath v South Nassau Communi- 
ties Hospital, supra. Intent to defraud is also not required, Valentine v 
Quincy Mut. Fire Ins. Co., supra. Moreover, the strict pleading require- 
ments imposed by CPLR 3016 with respect to causes of action for 
common-law fraud are inapplicable to causes of action premised upon 
violations of GBL § 349, Joannou v Blue Ridge Ins. Co., 289 AD2d 531, 
735 NYS2d 786 (2d Dept 2001). Further, plaintiff need not identify any 
other individual consumers who were harmed by the allegedly deceptive 
conduct, North State Autobahn, Inc. v Progressive Ins. Group Co., 102 
AD3d 5, 953 NYS2d 96 (2d Dept 2012). 


GBL § 349 protects consumers in their transactions that take place 
in New York State and does not protect out-of-state consumers, Goshen 
v Mutual Life Ins. Co. of New York, 98 NY2d 314, 746 NYS2d 858, 774 
NE2d 1190 (2002); but see People ex rel. Spitzer v Telehublink Corp., 
301 AD2d 1006, 756 NYS2d 285 (3d Dept 2003) (Attorney General may 
recover on behalf of residents and non-residents for fraudulent and 
deceptive practices of telemarketer that violate the General Business 
Law). A GBL § 349 claim may not be asserted against a state adminis- 
trative agency performing governmental functions, Walton v New York 
State Dept. of Correctional Services, 25 AD3d 999, 808 NYS2d 483 (3d 
Dept 2006), mod on other grounds, 8 NY3d 186, 831 NYS2d 749, 863 
NE2d 1001 (2007). 


GBL § 349 is inapplicable to securities transactions, since securities 
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are generally purchased as investments, not as goods to be used or 
consumed, Dweck v Oppenheimer & Co., Inc., 30 AD3d 163, 816 NYS2d 
440 (1st Dept 2006). However, the statute is applicable to the sale of se- 
curities in cooperative housing corporations, B.S.L. One Owners Corp. v 
Key Intern. Mfg., Inc., 225 AD2d 643, 640 NYS2d 135 (2d Dept 1996); 
Breakwaters Townhomes Ass’n of Buffalo, Inc. v Breakwaters of Buffalo, 
Inc., 207 AD2d 963, 616 NYS2d 829 (4th Dept 1994). 


Implicit in a college or university’s general contract with its 
students is a right to change the academic degree requirements, 
provided that such changes are not arbitrary and capricious, Kickertz v 
New York University, 110 AD3d 268, 971 NYS2d 271 (1st Dept 2013). 
Thus, an institution of higher learning generally has no duty to describe 
every aspect of its prospective graduation requirements and potential 
future curriculum changes to applicants in precise detail, and it cannot 
be held liable under GBL § 349 for failing to provide such a definite de- 
scription, Kickertz v New York University, supra. 


2. Elements 


To state a claim under GBL § 349, the plaintiff must allege that (a) 
defendant has engaged in an act or practice that is deceptive or mislead- 
ing in a material way, (b) that plaintiff suffered detriment or injury 
thereby, Ovitz v Bloomberg L.P., 18 NY3d 753, 944 NYS2d 725, 967 
NE2d 1170 (2012); Small v Lorillard Tobacco Co., Inc., 94 NY2d 43, 698 
NYS2d 615, 720 NE2d 892 (1999); Oswego Laborers’ Local 214 Pension 
Fund v Marine Midland Bank, N.A., 85 NY2d 20, 623 NYS2d 529, 647 
NE2d 741 (1995); see Koch v Acker, Merrall & Condit Co., 18 NY3d 
940, 944 NYS2d 452, 967 NE2d 675 (2012) and Abaza v Executive Town 
Car & Limo Corp., 177 AD3d 677, 112 NYS3d 174 (2d Dept 2019), and 
(c) that the alleged deceptive business practices were aimed at the 
consumer public at large, Oswego Laborers’ Local 214 Pension Fund v 
Marine Midland Bank, N.A., supra; Baskin v Mabco Transit, Inc., 176 
AD3d 1539, 113 NYS3d 324 (3d Dept 2019); Benetech, Inc. v Omni 
Financial Group, Inc., 116 AD3d 1190, 984 NYS2d 186 (3d Dept 2014); 
Anesthesia Associates of Mount Kisco, LLP v Northern Westchester 
Hosp. Center, 59 AD3d 473, 873 NYS2d 679 (2d Dept 2009). Justifiable 
reliance is not a required element of the statutory claim, Koch v Acker, 
Merrall & Condit Co., supra. Injury means actual or pecuniary harm, 
Samiento v World Yacht Inc., 10 NY3d 70, 854 NYS2d 83, 883 NE2d 
990 (2008); Small v Lorillard Tobacco Co., Inc., supra; Edelman v 
O’Toole-Ewald Art Associates, Inc., 28 AD3d 250, 814 NYS2d 98 (1st 
Dept 2006); see Abaza v Executive Town Car & Limo Corp., supra. The 
statute does not require plaintiff to prove intent to defraud or mislead, 
although proof of scienter permits the court to treble the damages up to 
$1000, GBL § 349(h), Oswego Laborers’ Local 214 Pension Fund v 
Marine Midland Bank, N.A., supra. 


3. Requirement That Deception Be Consumer-Oriented 


A GBL § 349 claim must be predicated on a deceptive act or practice 
that is consumer-oriented, Himmelstein, McConnell, Gribben, Donoghue 
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& Joseph, LLP v Matthew Bender & Company, Inc., 37 NY3d 169 (2021); 
Carlson v American Intern. Group, Inc., 30 NY3d 288, 67 NYS3d 100, 
89 NE3d 490 (2017); Gaidon v Guardian Life Ins. Co. of America, 94 
NY2d 330, 704 NYS2d 177, 725 NE2d 598 (1999); New York University 
v Continental Ins. Co., 87 NY2d 308, 639 NYS2d 283, 662 NE2d 763 
(1995), as distinguished from merely a private contractual dispute, 
Baskin v Mabco Transit, Inc., 176 AD3d 1539, 113 NYS3d 324 (3d Dept 
2019); 116 Waverly Place LLC v Spruce 116 Waverly LLC, 179 AD3d 
511, 119 NYS3d_ 78 (1st Dept 2020); Elacqua v Physicians’ Reciprocal 
Insurers, 52 AD38d 886, 860 NYS2d 229 (8d Dept 2008). Recurring 
conduct is not required, but plaintiff must show that the complained-of 
acts or practices have a broad impact on consumers at large, Oswego 
Laborers’ Local 214 Pension Fund v Marine Midland Bank, N.A., 85 
NY2d 20, 623 NYS2d 529, 647 NE2d 741 (1995); see Carlson v Ameri- 
can Intern. Group, Inc., supra; Northeast Wine Development, LLC v 
Service-Universal Distributors, Inc., 23 AD3d 890, 804 NYS2d 836 (3d 
Dept 2005), affd, 7 NY3d 871, 826 NYS2d 173, 859 NE2d 912 (2006) 
(allegation that defendant failed to disclose that it sold wine and liquor 
to other retailers at prices lower than those offered to plaintiff not ac- 
tionable under GBL § 349 because broad impact on consumers not dem- 
onstrated); Benetech, Inc. v Omni Financial Group, Inc., 116 AD3d 
1190, 984 NYS2d 186 (3d Dept 2014); Brooks v Key Trust Co. Nat. 
Ass’n, 26 AD3d 628, 809 NYS2d 270 (3d Dept 2006) (claims concerning 
improper investment advice and management of accounts not conduct 
affecting consuming public at large and therefore not actionable); Weiss 
v Polymer Plastics Corp., 21 AD3d 1095, 802 NYS2d 174 (2d Dept 2005) 
(transaction between manufacturer and other company in building 
construction and supply industry not consumer-oriented); Medical Soc. 
of State of New York v Oxford Health Plans, Inc., 15 AD3d 206, 790 
NYS2d 79 (1st Dept 2005) (health insurer’s conduct, aimed at physi- 
cians rather than consumers, not encompassed by GBL § 349); Canario 
v Gunn, 300 AD2d 332, 751 NYS2d 310 (2d Dept 2002); Gershon v 
Hertz Corp., 215 AD2d 202, 626 NYS2d 80 (1st Dept 1995); Teller v Bill 
Hayes, Ltd., 213 AD2d 141, 6830 NYS2d 769 (2d Dept 1995). The “single 
shot” transaction that is tailored to meet the purchaser’s wishes and 
requirements does not, without more, constitute consumer oriented 
conduct, North State Autobahn, Inc. v Progressive Ins. Group Co., 102 
AD3d 5, 953 NYS2d 96 (2d Dept 2012); see New York University v 
Continental Ins. Co., supra. 


General Business Law § 349 is focused on the seller’s deception and 
its subsequent impact on consumer decision-making, not on the 
consumer’s ultimate use of a product, which need not be for personal, 
family, or household use, Himmelstein, McConnell, Gribben, Donoghue 
& Joseph, LLP v Matthew Bender & Company, Inc., 37 NY3d 169 (2021). 
The consumer-oriented element does not depend upon the use of a prod- 
uct, as what matters is whether the seller’s deceptive act or practice is 
directed to the consuming public and the marketplace, id. Thus, a busi- 
ness may invoke GBL § 349(h) and sue another business on the ground 
that the latter harmed it by engaging in deceptive conduct, even if the 
former is not acting as a consumer of goods or services, North State 
Autobahn, Inc. v Progressive Ins. Group Co., 102 AD3d 5, 953 NYS2d 
96 (2d Dept 2012). 
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Conduct was sufficiently consumer oriented where seller advertised 
its manual and made it available for sale to the general public through 
its website and a public online shopping service, even though the man- 
ual was specifically oriented towards legal professionals, Himmelstein, 
McConnell, Gribben, Donoghue & Joseph, LLP v Matthew Bender & 
Company, Inc., 37 NY3d 169 (2021). An act or practice is consumer- 
oriented if it has a broader impact on consumers at large in that such 
act or practice is directed to consumers or potentially affects similarly 
situated consumers, Baskin v Mabco Transit, Inc., 176 AD3d 1539, 113 
NYS3d 324 (8d Dept 2019); Benetech, Inc. v Omni Financial Group, 
Inc., 116 AD3d 1190, 984 NYS2d 186 (3d Dept 2014). Conduct was suf- 
ficiently consumer oriented where it involved an extensive marketing 
scheme, Gaidon v Guardian Life Ins. Co. of America, 94 NY2d 330, 704 
NYS2d 177, 725 NE2d 598 (1999); North State Autobahn, Inc. v Progres- 
sive Ins. Group Co., 102 AD3d 5, 953 NYS2d 96 (2d Dept 2012). Conduct 
was also sufficiently consumer oriented where it involved the multimedia 
dissemination of information to the public, Karlin v IVF America, Inc., 
93 NY2d 282, 690 NYS2d 495, 712 NE2d 662 (1999), or a standard or 
routine practice that affected similarly situated consumers, Oswego 
Laborers’ Local 214 Pension Fund v Marine Midland Bank, N.A., 85 
NY2d 20, 623 NYS2d 529, 647 NE2d 741 (1995); see Krobath v South 
Nassau Communities Hospital, 178 AD3d 807, 115 NYS3d 389 (2d Dept 
2019) (hospital’s emergency room billing practices); Wilner v Allstate 
Ins. Co., 71 AD3d 155, 893 NYS2d 208 (2d Dept 2010); Elacqua v Physi- 
cians’ Reciprocal Insurers, 52 AD8d 886, 860 NYS2d 229 (3d Dept 2008), 
or was part of an institutionalized program constituting a standard 
practice that was routinely applied to all of defendants’ insurance claim- 
ants who sought to have their vehicles repaired by independent repair 
shops, North State Autobahn, Inc. v Progressive Ins. Group Co., supra. 
The requirement of consumer-oriented conduct does not demand that 
plaintiff identify specific individual consumers who were actually 
harmed by defendant’s alleged misleading actions, North State 
Autobahn, Inc. v Progressive Ins. Group Co., supra. Plaintiff need only 
show an impact on consumers, id; see Oswego Laborers’ Local 214 Pen- 
sion Fund v Marine Midland Bank, N.A., supra. 


4. Direct Injury Requirement 


In order to state a claim under GBL § 349, the alleged act or 
practice must have been deceptive or misleading in a material way, 
resulting in injury to the plaintiff, Blue Cross and Blue Shield of N.J., 
Inc. v Philip Morris USA Inc., 3 NY8d 200, 785 NYS2d 399, 818 NE2d 
1140 (2004); Small v Lorillard Tobacco Co., Inc., 94 NY2d 43, 698 NYS2d 
615, 720 NE2d 892 (1999); Oswego Laborers’ Local 214 Pension Fund v 
Marine Midland Bank, N.A., 85 NY2d 20, 623 NYS2d 529, 647 NE2d 
741 (1995); Valentine v Quincy Mut. Fire Ins. Co., 123 AD3d 1011, 1 
NYS3d 161 (2d Dept 2014) (insurer’s failure to notify insured upon re- 
newal of reduction in policy’s coverage); Elacqua v Physicians’ Recipro- 
cal Insurers, 52 AD3d 886, 860 NYS2d 229 (3d Dept 2008) (insurer’s 
failure to inform insured doctors of their right to choose to be 
represented by independent counsel in underlying malpractice action); 
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Baron v Pfizer, Inc., 42 AD3d 627, 840 NYS2d 445 (3d Dept 2007); 
Edelman v O’Toole-Ewald Art Associates, Inc., 28 AD3d 250, 814 NYS2d 
98 (1st Dept 2006) (art collector’s claims against appraiser insufficient 
because claims did not establish “actual” or pecuniary harm or that 
claimed deceptive business practices consumer-oriented); Donahue v 
Ferolito, Vultaggio & Sons, 13 AD3d 77, 786 NYS2d 153 (1st Dept 2004); 
Singh v Queens Ledger Newspaper Group, 2 AD3d 703, 770 NYS2d 99 
(2d Dept 2003); Zurakov v Register.Com, Inc., 304 AD2d 176, 760 NYS2d 
13 (1st Dept 2003); see Han v Hertz Corp., 12 AD3d 195, 784 NYS2d 
106 (1st Dept 2004). Plaintiff must prove actual injury, although not 
necessarily pecuniary harm, Amalfitano v NBTY Inc., 128 AD3d 743, 9 
NYS8d 352 (2d Dept 2015); Smith v Chase Manhattan Bank, USA, 
N.A., 293 AD2d 598, 741 NYS2d 100 (2d Dept 2002); see KS Trade LLC 
v International Gemological Institute, Inc., 190 AD3d 556, 141 NYS3d 
452 (1st Dept 2021) (despite not being a consumer, business competitor 
had standing to bring claim under GBL § 349); Krobath v South Nassau 
Communities Hospital, 178 AD3d 807, 115 NYS3d 389 (2d Dept 2019). 
A plaintiff cannot rely on the deceptive act itself as the alleged injury, 
Amalfitano v NBTY Inc., supra. 


Claims for injuries that are “derivative” or indirect are barred under 
GBL § 349(h), New York v Smokes-Spirits.Com, Inc., 12 NY3d 616, 883 
NYS2d 772, 911 NE2d 834 (2009); Blue Cross and Blue Shield of N.J., 
Inc. v Philip Morris USA Inc., 3 NY3d 200, 785 NYS2d 399, 818 NE2d 
1140 (2004). An injury is indirect or derivative when the loss arises 
solely as a result of injuries sustained by another party, Blue Cross and 
Blue Shield of N.J., Inc. v Philip Morris USA Inc., supra; see New York 
v Smokes-Spirits.Com, Inc., supra; North State Autobahn, Inc. v 
Progressive Ins. Group Co., 102 AD3d 5, 953 NYS2d 96 (2d Dept 2012); 
Promatech, Inc. v AFG Group, Inc., 95 AD3d 450, 943 NYS2d 478 (1st 
Dept 2012) (loss of good will arising from competitor’s taking credit for 
plaintiffs work was derivative of harm to plaintiffs customers and non- 
recoverable). Accordingly, a third-party payer did not have standing to 
bring a GBL § 349 action because it was not actually injured and 
therefore its claims were too remote, Blue Cross and Blue Shield of 
N.J., Inc. v Philip Morris USA Inc., supra (equitable subrogation was 
insurer’s sole remedy). Similarly, New York City did not have standing 
to bring a GBL § 349 action against out-of-state entities and persons 
who sold cigarettes over the Internet and allegedly misrepresented that 
the sales were “tax free” because the purchasers owed the sales tax and 
the City’s claimed injury was indirect, New York v Smokes-Spirits.Com, 
Inc., supra. ; 


5. What Constitutes a Deceptive Act or Practice 


A deceptive act or practice is a representation likely to mislead a 
reasonable consumer acting reasonably under the circumstances, 
Himmelstein, McConnell, Gribben, Donoghue & Joseph, LLP v Matthew 
Bender & Company, Inc., 37 NY3d 169 (2021); Gaidon v Guardian Life 
Ins. Co. of America, 94 NY2d 330, 704 NYS2d 177, 725 NE2d 598 (1999); 
Karlin v IVF America, Inc., 93 NY2d 282, 690 NYS2d 495, 712 NE2d 
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662 (1999); Oswego Laborers’ Local 214 Pension Fund v Marine Midland 
Bank, N.A., 85 NY2d 20, 623 NYS2d 529, 647 NE2d 741 (1995); Wilner 
v Allstate Ins. Co., 71 AD3d 155, 893 NYS2d 208 (2d Dept 2010); Zurakov 
v Register.Com, Inc., 304 AD2d 176, 760 NYS2d 13 (1st Dept 2003); see 
Sims v First Consumers Nat. Bank, 303 AD2d 288, 758 NYS2d 284 (1st 
Dept 2003) (Regulation Z, 12 CFR 226.5, which is derived from Truth in 
Lending Act, provides the applicable standard for evaluating sufficiency 
of disclosure statements). It is possible to engage in deceptive trade 
practices through omissions as well as affirmative representations, 
particularly where it is alleged that the business alone possesses mate- 
rial information that is relevant to the consumer and fails to provide 
this information, Krobath v South Nassau Communities Hospital, 178 
AD3d 807, 115 NYS3d 389 (2d Dept 2019); see Oswego Laborers’ Local 
214 Pension Fund v Marine Midland Bank, N.A., supra. 


Defendants may rely upon disclaimers to rebut an allegation that a 
representation was materially misleading, see Himmelstein, McConnell, 
Gribben, Donoghue & Joseph, LLP v Matthew Bender & Company, Inc., 
37 NY3d 169, 150 NYS3d 79, 171 NE3d 1192 (2021); Amalfitano v NBTY 
Inc., 128 AD3d 743, 9 NYS38d 352 (2d Dept 2015). To be effective, a 
disclaimer must address the alleged deceptive conduct precisely, so as 
to eliminate any possibility that a reasonable consumer would be mis- 
led, Himmelstein, McConnell, Gribben, Donoghue & Joseph, LLP v 
Matthew Bender & Company, Inc., supra. In Himmelstein, the Court of 
Appeals held that the contents of a legal publication were not materi- 
ally misleading where the publication contained a disclaimer specifi- 
cally stating that “we do not warrant the accuracy, reliability, or cur- 
rentness of the materials” and a reasonable consumer was aware that 
publication was susceptible to revision at any time, see Amalfitano v 
NBTY Inc., 128 AD3d_ 743, 9 NYS3d 352 (2d Dept 2015) (online promo- 
tion not materially deceptive where disclaimer specifically stated that 
supply of coupons was limited). A disclaimer that merely disclaims li- 
ability generally is not effective, Himmelstein, McConnell, Gribben, 
Donoghue & Joseph, LLP v Matthew Bender & Company, Inc., supra; 
see Gaidon v Guardian Life Ins. Co. of America, 94 NY2d 330, 704 
NYS2d 177, 725 NE2d 598 (1999) (general disclaimer insufficient to 
preclude GBL § 349 claim). Where the overall impression of the 
defendant’s representations is misleading, notwithstanding the pres- 
ence of any disclaimer, the disclaimer is not a defense to a GBL § 349 
claim, Himmelstein, McConnell, Gribben, Donoghue & Joseph, LLP v 
Matthew Bender & Company, Inc., supra. A disclaimer does not bar a 
GBL § 349 claim at the pleading stage unless it utterly refutes the 
plaintiff's allegations and establishes a defense as a matter of law, Him- 
melstein, McConnell, Gribben, Donoghue & Joseph, LLP v Matthew 
Bender & Company, Inc., supra; Koch v Acker, Merrall & Condit Co., 18 
NY3d 940, 944 NYS2d 452, 967 NE2d 675 (2012). 


Under GBL § 349, the claimant must show that the “material decep- 
tive act” caused a cognizable injury, Oswego Laborers’ Local 214 Pension 
Fund v Marine Midland Bank, N.A., 85 NY2d 20, 623 NYS2d 529, 647 
NE2d 741 (1995); Morrissey v Nextel Partners, Inc., 72 AD3d 209, 895 
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NYS2d 580 (3d Dept 2010). Thus, an allegedly deceptive scheme that 
originates in New York but injures a consumer out of state is not a 
deceptive practice under GBL § 349(a), Goshen v Mutual Life Ins. Co. of 
New York, 98 NY2d 314, 746 NYS2d 858, 774 NE2d 1190 (2002). 


For cases in which claims were validly asserted under GBL § 349, 
see Gaidon v Guardian Life Ins. Co. of America, 94 NY2d 330, 704 
NYS2d 177, 725 NE2d 598 (1999) (allegations regarding defendants’ 
marketing of “vanishing premiums” insurance policies); KS Trade LLC 
v International Gemological Institute, Inc., 190 AD3d 556, 141 NYS3d 
452 (1st Dept 2021) (alleged scheme involved issuance of false appraisal 
certificates for over-graded diamonds to mislead consumers into buying 
diamonds at artificially inflated prices); Krobath v South Nassau 
Communities Hospital, 178 AD3d 807, 115 NYS3d 389 (2d Dept 2019) 
(hospital’s alleged deceptive billing practices); Wilner v Allstate Ins. 
Co., 71 AD3d 155, 893 NYS2d 208 (2d Dept 2010) (allegations of 
purposeful delay by insurer in making coverage decisions, thereby forc- 
ing insureds to file lawsuits at their own expense in order to protect 
insurer’s subrogation interest); Matter of Small Smiles Litigation, 125 
AD3d 1531, 6 NYS3d 194 (4th Dept 2015) (scheme by dentists to place 
profits before patient care through use of allegedly fraudulent practices 
affecting consumers at large beyond particular dentist’s treatment of in- 
dividual patients); Goldman v Simon Property Group, Inc., 58 AD3d 
208, 869 NYS2d 125 (2d Dept 2008) (allegations concerning provision in 
gift card agreement imposing dormancy fees and administrative fees for 
non-use); Llanos v Shell Oil Co., 55 AD3d 796, 866 NYS2d 309 (2d Dept 
2008) (same); Shebar v Metropolitan Life Ins. Co., 25 AD8d 858, 807 
NYS2d 448 (3d Dept 2006) (allegation that insurer made a practice of 
not investigating claims for long-term disability benefits in good faith, 
in timely manner and in accordance with acceptable medical standards 
whenever claimant was young and suffering from mental illness); Makuch 
v New York Cent. Mut. Fire Ins. Co., 12 AD3d 1110, 785 NYS2d 236 
(4th Dept 2004) (conduct consumer oriented, since forms making up 
homeowner’s policy were standard and regularly used by insurer). 


For cases in which claims under GBL § 349 did not lie, see Himmel- 
stein, McConnell, Gribben, Donoghue & Joseph, LLP v Matthew Bender 
& Company, Inc., 37 NY3d 169 (2021) (no deceptive act where a 
consumer acting reasonably under the circumstances would not have 
believed that seller represented that a section of a manual containing 
rent control statutes and regulations, was current and accurate for its 
one-year shelf life); Stutman v Chemical Bank, 95 NY2d 24, 709 NYS2d 
892, 731 NE2d 608 (2000) (assessment of $275 bank fee in connection 
with refinancing of homeowner’s loan); Green v National Income Life 
Insurance Company, 189 AD3d 2068, 134 NYS3d 841 (4th Dept 2020) 
(no deceptive act where indemnity reduction clause was unambiguous, 
clearly written and understandable and also where plaintiff suffered no 
injury); Scarola v Verizon Communications, Inc., 146 AD3d 692, 45 
NYS3d 464 (1st Dept 2017) (continued billing after account terminated); 
Feld v Apple Bank for Sav., 116 AD3d 549, 984 NYS2d 319 (1st Dept 
2014) (allegations that bank reordered account withdrawals to create or 
maximize overdraft charges; bank posted transactions to plaintiffs ac- 
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count in manner authorized by UCC 4-303(b)); Mancuso v Rubin, 52 
AD3d 580, 861 NYS2d 79 (2d Dept 2008) (provision limiting engineer- 
ing company’s liability was fully disclosed in contract with plaintiff and 
neither provision nor inspection certification was materially mislead- 
ing); Shovak v Long Island Commercial Bank, 50 AD3d 1118, 858 
NYS2d 660 (2d Dept 2008) (no materially misleading statement where 
mortgage broker fully disclosed yield spread premium it would receive 
from lender). 


6. Statute of Limitations 


The three-year statute of limitations provided in CPLR 214(2) ap- 
plies to causes of action brought under GBL § 349, Corsello v Verizon 
New York, Inc., 18 NY3d 777, 944 NYS2d 732, 967 NE2d 1177 (2012); 
Gaidon v Guardian Life Ins. Co. of America, 96 NY2d 201, 727 NYS2d 
30, 750 NE2d 1078 (2001); Pike v New York Life Ins. Co., 72 AD3d 
1043, 901 NYS2d 76 (2d Dept 2010). The cause of action accrues when 
the plaintiff has been injured by a deceptive trade act or practice in 
violation of the statute, Corsello v Verizon New York, Inc., supra; Beller 
v William Penn Life Ins. Co. of New York, 8 AD3d 310, 778 NYS2d 82 
(2d Dept 2004) (raising of life insurance rates). Where the alleged decep- 
tion relates to the likelihood of a future event, the claim accrues when 
the unrealistic expectations were not met, Corsello v Verizon New York, 
Inc., supra; see Gaidon v Guardian Life Ins. Co. of America, supra. 


7. Damages 


Under GBL § 349(h), a plaintiff may recover the greater of $50 or 
actual damages. The plaintiff may also recover treble damages up to 
$1,000 if the defendant “knowingly” or “willfully” violated the statute. 
In addition, a plaintiff may seek punitive damages, Wilner v Allstate 
Ins. Co., 71 AD8d 155, 898 NYS2d 208 (2d Dept 2010). Under GBL 
§ 349(h), the court has the discretion to award reasonable attorney’s 
fees to a prevailing plaintiff, Wilner v Allstate Ins. Co., supra. 


8. Preemption 


An action for fraud is not preempted by the Commodity Exchange 
Act, 7 USC § 25(c), which establishes a wide-ranging scheme for regulat- 
ing commodities trading, but does not abolish traditional common-law 
claims for damages, Ghandour v Shearson Lehman Hutton, Inc., 174 
AD2d 317, 570 NYS2d 541 (1st Dept 1991). Similarly, the Securities 
and Exchange Act, 15 USC § 78j(b), does not preempt a state-law claim 
for fraud in connection with the purchase or sale of securities but class 
actions based on state law are preempted by the Securities Litigation 
Uniform Standards Act, 15 USC § 78bb(f)(1)(A), Merrill Lynch, Pierce, 
Fenner & Smith Inc. v Dabit, 547 US 71, 126 SCt 1503 (2006) (class ac- 
tion alleging fraudulent manipulation of stock prices by holders of secu- 
rities preempted). The Martin Act (GBL Art 23-A) does not preempt 
claims for constructive fraud, Roni LLC v Arfa, 18 NY3d 846, 939 
NYS2d 746, 963 NE2d 123 (2011); see Assured Guar. (UK) Ltd. v J.P. 
Morgan Inv. Management Inc., 18 NY3d 341, 939 NYS2d 274, 962 NE2d 
765 (2011). 
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An action by the Attorney General under GBL § 349 to penalize a 
bank’s efforts to coerce an appraisal company into inflating the ap- 
praised value of properties for prospective mortgages is not preempted 
by the federal Home Owners’ Loan Act, 12 USC § 1461 et seq., or the 
provisions of the Financial Institutions Reform, Recovery and Enforce- 
ment Act of 1989, Pub L 101-73, 103 Stat 183, which were intended to 
establish a system of uniform national real estate appraisal standards, 
People ex rel. Cuomo v First American Corp., 18 NY3d 173, 937 NYS2d 
136, 960 NE2d 927 (2011). Similarly, GBL § 396-i, which governs the 
disclosure and acceptance requirements for gift cards and store gift cer- 
tificates, does not preempt a claim asserted under GBL § 349, Llanos v 
Shell Oil Co., 55 AD3d 796, 866 NYS2d 309 (2d Dept 2008). However, 
no private right of action exists under General Business Law § 396-i 
and, consequently, only the Attorney General can prosecute asserted 
violations of that statute, Goldman v Simon Property Group, Inc., 58 
AD3d 208, 869 NYS2d 125 (2d Dept 2008). 


9. The Filed-Rate Doctrine 


The filed-rate doctrine provides that a consumer-plaintiff has no 
cause of action against a member of a regulated industry, under the 
General Business Law or otherwise, when the plaintiff has paid the 
rates filed with a regulatory commission, Doyle v AT & T Corp., 304 
AD2d 521, 760 NYS2d 503 (2d Dept 2003); Porr v NYNEX Corp., 230 
AD2d 564, 660 NYS2d 440 (2d Dept 1997); see W. Park Associates, Inc. 
v Everest Nat. Ins. Co., 113 AD3d 38, 975 NYS2d 445 (2d Dept 2013). 
Under the filed-rate doctrine, the consumer-plaintiff is presumed to 
have knowledge of all information contained in the filed tariff, and, 
therefore, the plaintiff may not rely on information provided by the rep- 
resentative of a regulated entity that is inconsistent with the terms of 
the entity’s tariff, Doyle v AT & T Corp., supra; Porr v NYNEX Corp., 
supra. Moreover, the doctrine holds that any filed rate is per se reason- 
able and unassailable in judicial proceedings brought by ratepayers, W. 
Park Associates, Inc. v Everest Nat. Ins. Co., supra. A consumer’s claim, 
however characterized, seeking relief for an injury allegedly caused by 
the payment of the filed-rate, is viewed as a challenge to the rate ap- 
proved by the regulatory commission and, therefore, barred by the doc- 
trine, id. The filed-rate doctrine applies not only to charges or rates 
themselves, but to classifications, practices, calculations and regula- 
tions affecting them, id. 


The filed-rate doctrine does not prevent a claim that a raise in in- 
surance rates without consideration of factors specified in the policy 
constitutes a breach of contract, where plaintiff was not challenging the 
reasonableness of the rates nor arguing that she should be treated dif- 


ferently than any other subscriber, Beller v William Penn Life Ins. Co. 
of New York, 8 AD3d 310, 778 NYS2d 82 (2d Dept 2004) (life policy 
required consideration of improvements in mortality). 


B. General Business Law § 350 
GBL § 350 prohibits false advertising and permits a private right of 
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action. A plaintiff pursuing a cause of action under this section must es- 
tablish that an advertisement of the defendant: (1) had an impact on 
consumers at large, (2) was deceptive or misleading in a material way, 
and (3) resulted in injury to the plaintiff, Florezak v Oberriter, 50 AD3d 
1440, 857 NYS2d 308 (3d Dept 2008); Andre Strishak & Associates, 
P.C. v Hewlett Packard Co., 300 AD2d 608, 752 NYS2d 400 (2d Dept 
2002). To prove a false advertising claim, the plaintiff must present evi- 
dence that the advertisement was likely to mislead a reasonable 
consumer acting reasonably under the circumstances, Oswego Laborers’ 
Local 214 Pension Fund v Marine Midland Bank, N.A., 85 NY2d 20, 
623 NYS2d 529, 647 NE2d 741 (1995); DeAngelis v Timberpeg East, 
Inc., 51 AD3d 1175, 858 NYS2d 410 (8d Dept 2008); People ex rel. 
Spitzer v Applied Card Systems, Inc., 27 AD3d 104, 805 NYS2d 175 (3d 
Dept 2005). 


Although reliance by the plaintiff is not an element of a cause of ac- 
tion under GBL § 349, Stutman v Chemical Bank, 95 NY2d 24, 709 
NYS2d 892, 731 NE2d 608 (2000); Oswego Laborers’ Local 214 Pension 
Fund v Marine Midland Bank, N.A., 85 NY2d 20, 623 NYS2d 529, 647 
NE2d 741 (1995), it is required for a cause of action under GBL § 350, 
Gale v International Business Machines Corp., 9 AD3d 446, 781 NYS2d 
45 (2d Dept 2004); Andre Strishak & Associates, P.C. v Hewlett Packard 
Co., 300 AD2d 608, 752 NYS2d 400 (2d Dept 2002); McGill v General 
Motors Corp., 231 AD2d 449, 647 NYS2d 209 (1st Dept 1996); Gershon 
v Hertz Corp., 215 AD2d 202, 626 NYS2d 80 (1st Dept 1995). 


C. The Franchise Act (General Business Law §§ 680-695 


The Franchise Act, GBL § 683, regulates the representations that 
may be made in connection with the sale of a franchise in New York. 
GBL § 687 prohibits fraudulent practices in connection with such a sale. 
Although a franchisor may ask a franchisee to disclose whether a repre- 
sentative of the franchisor made statements concerning the financial 
prospects for the franchise during the sales process, any statements 
made by the franchisee may not be construed as a waiver of fraud claims 
under the Franchise Act, Emfore Corp. v Blimpie Associates, Ltd., 51 
AD3d 434, 860 NYS2d 12 (ist Dept 2008); see El Toro Group, LLC v 
Bareburger Group, LLC, 190 AD3d 536, 141 NYS3d 3 (1st Dept 2021) 
(violation of General Business Law § 687 cause of action stated against 
franchisor based upon omissions and misrepresentations in franchise 
disclosure documents). Such a waiver is barred under the Act, id. 


D. The Martin Act (General Business Law Article 23-A) 


The Martin Act, which is codified in Article 23-A of the General 
Business Law, prohibits a broad range of fraudulent and deceitful 
conduct in the advertisement, distribution, exchange, transfer, sale and 
purchase of securities, including securities representing “participation 
interests” in condominiums and cooperative apartments, see Kralik v 
239 East 79th Street Owners Corp., 5 NY3d 54, 799 NYS2d 433, 832 
NE2d 707 (2005); Caboara v Babylon Cove Development, LLC, 54 AD3d 
79, 862 NYS2d 535 (2d Dept 2008); see also East Midtown Plaza 
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Housing Co., Inc. vy Cuomo, 20 NY3d 161, 957 NYS2d 644, 981 NE2d 
240 (2012) (Martin Act applies to privatization of Mitchell-Lama cooper- 
ative apartment complex). The Act is enforced by the Attorney General, 
who need not allege or prove scienter or reliance, State v Rachmani 
Corp., 71 NY2d 718, 530 NYS2d 58, 525 NE2d 704 (1988). The Act does 
not give rise to an express or implied private right of action, Kerusa Co. 
LLC v W10Z/515 Real Estate Ltd. Partnership, 12 NY3d 236, 879 
NYS2d 17, 906 NE2d 1049 (2009); Kralik v 239 East 79th Street Own- 
ers Corp., supra; Vermeer Owners, Inc. v Guterman, 78 NY2d 1114, 578 
NYS2d 128, 585 NE2d 377 (1991); CPC Intern. Inc. v McKesson Corp., 
70 NY2d 268, 519 NYS2d 804, 514 NE2d 116 (1987). 


While a private plaintiff may maintain an otherwise valid common- 
law claim in connection with the sale of securities even though the al- 
leged conduct could also be prosecuted in an action brought by the At- 
torney General under the Martin Act, Assured Guar. (UK) Ltd. v J.P. 
Morgan Inv. Management Inc., 18 NY3d 341, 9389 NYS2d 274, 962 NE2d 
765 (2011); CMMF, LLC v J.P. Morgan Inv. Management Inc., 78 AD3d 
562, 915 NYS2d 2 (1st Dept 2010); Caboara v Babylon Cove Develop- 
ment, LLC, 54 AD3d 79, 862 NYS2d 535 (2d Dept 2008), a private party 
may not bring a common-law fraud claim in connection with the sale of 
securities governed by the Martin Act where the claim is predicated 
solely upon alleged omissions from documents filed pursuant to the 
requirements of the Martin Act and the Attorney General’s implement- 
ing regulations, Kerusa Co. LLC v W10Z/515 Real Estate Ltd. Partner- 
ship, 12 NY3d 236, 879 NYS2d 17, 906 NE2d 1049 (2009); see Caboara 
v Babylon Cove Development, LLC, supra; Board of Managers of Marke 
Gardens Condominium v 240/242 Franklin Ave., LLC, 71 AD3d 935, 
898 NYS2d 564 (2d Dept 2010). In Assured Guar. (UK) Ltd. v J.P. 
Morgan Inv. Management Inc., supra, the Court of Appeals explicitly 
rejected the view of the Second Circuit, as stated in Castellano v Young 
& Rubicam, Inc., 257 F3d 171 (2d Cir 2001) that, with the exception of 
fraud, the Martin Act forecloses all private common-law causes of ac- 
tion, see also Roni LLC v Arfa, 18 NY3d 846, 989 NYS2d 746, 963 NE2d 
123 (2011). However, a common-law “fraud” action is actually alleged 
where the essential elements of scienter and reliance are pleaded, 
Whitehall Tenants Corp. v Estate of Olnick, 213 AD2d 200, 623 NYS2d 
585 (1st Dept 1995); see Caboara v Babylon Cove Development, LLC, 
supra. 


EK. Judiciary Law § 487 


Judiciary Law § 487 provides that an attorney or counselor who “is 
guilty of any deceit or collusion, or consents to any deceit or collusion, 
with intent to deceive the court or any party” is guilty of a misdemeanor 
and is subject to a civil action for treble damages. Since the statute has 
a criminal component, it must be construed narrowly, Doscher v 
Mannatt, Phelps & Phillips, LLP, 148 AD3d 523, 48 NYS3d 593 (1st 
Dept 2017). Thus, the statute applies only to proceedings in court and is 
not applicable to attorney misconduct in arbitration or administrative 
proceedings, id. Additionally, Judiciary Law § 487 does not apply to 
conduct outside New York’s territorial borders, id. 
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An attorney may be liable for treble damages under Judiciary Law 
§ 487 for an attempted but unsuccessful deceit, Amalfitano v Rosenberg, 
12 NY3d 8, 874 NYS2d 868, 903 NE2d 265 (2009); see Melcher v Green- 
berg Traurig, LLP, 102 AD3d 497, 958 NYS2d 362 (1st Dept 2013), 
rev'd on other grounds, 23 NY3d 10, 988 NYS2d 101, 11 NE3d 174 
(2014); Kurman v Schnapp, 73 AD3d 435, 901 NYS2d 17 (1st Dept 
2010). An attorney’s withholding from a court of a fact that he or she is 
required by law to disclose falls within the statute’s proscription, Melcher 
v Greenberg Traurig, LLP, 102 AD3d 497, 958 NYS2d 362 (1st Dept 
2013). Such an act of concealment is actionable even if the concealed in- 
formation would not have altered the judicial determination, see Melcher 
v Greenberg Traurig, LLP, 23 NY3d 10, 988 NYS2d 101, 11 NE3d 174 
(2014), 


A claim under Judiciary Law § 487 does not derive from common- 
law fraud. Thus, the costs of defending litigation instituted by a com- 
plaint containing a material misrepresentation of fact may be viewed as 
the proximate result of the misrepresentation even if the court upon 
which the deceit was attempted was not fooled and never acted on the 
belief that the misrepresentation was true, see Melcher v Greenberg 
Traurig, LLP, 23 NY3d 10, 988 NYS2d 101, 11 NE3d 174 (2014); 
Amalfitano v Rosenberg, 12 NY3d 8, 874 NYS2d 868, 903 NE2d 265 
(2009). 


The six-year statute of limitations for actions for which no specific 
limitations period is prescribed, CPLR 213(1), rather than the three- 
year period for actions upon a statute imposing a penalty, applies to an 
action to recover treble damages under Judiciary Law § 487, Melcher v 
Greenberg Traurig, LLP, 23 NY3d 10, 988 NYS2d 101, 11 NE8d 174 
(2014); New York City Transit Authority v Morris J. Eisen, P.C., 203 
AD2d 146, 610 NYS2d 236 (1st Dept 1994); Guardian Life Ins. Co. of 
America v Handel, 190 AD2d 57, 596 NYS2d 804 (1st Dept 1998). 


For a more detailed discussion of a cause of action under Judiciary 
Law § 487, see PJI 2:152, Comment. 


PJI 3:21. Negligent Misrepresentation 


As you have heard, the plaintiff AB seeks to re- 
cover the damages that (he, she, it) claims were 
caused by (his, her, its) reliance on incorrect state- 
ment(s) that were negligently made by the defen- 
dant CD. Specifically, AB claims [state plaintiffs 
claim(s)]. CD denies [set forth elements of plaintiff's 
claim(s) that defendant denies] and contends [state 
defendant’s contentions]. 


Where a person makes a statement that (he, 
she, it) knows or should know will be relied upon 
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by another, that person is under a duty to the 
other person to take reasonable care that the state- 
ment is correct. Reasonable care means that degree 
of care that a reasonably prudent person would 
use under the same circumstances. When a person 
takes an action or makes a decision in reliance on 
an incorrect statement and the reliance was rea- 
sonable, that person is entitled to recover the dam- 
ages (he, she, it) sustained as a result. 


To recover, AB has the burden of proving, by a 
preponderance of the evidence, that (1) CD stated 
[set forth statement(s) that plaintiff claims were made]; 
(2) the statement was incorrect; (3) CD failed to 
use reasonable care to ensure that the statement 
was correct; (4) AB (heard, read) CD’s statement; 
(5) CD knew or a reasonable person in CD’s posi- 
tion would have known that AB would rely on the 
statement in [state action that plaintiff took or decision 
plaintiff made in alleged reliance on the statement); (6) 
AB relied on CD’s statement in [state action that 
plaintiff took or decision plaintiff made in alleged reli- 
ance on the statement]; (7) AB’s reliance on CD’s state- 
ment was reasonable; and (8) as a result of (his, 
her, its) reliance, AB suffered damage. 


You will find for CD and proceed no further 
[state where appropriate: on this claim] if you decide 
that (1) CD did not state [set forth statement(s) that 
plaintiff claims were made]; or (2) the statement was 
correct; or (3) CD used reasonable care to ensure 
that the statement was correct; or (4) AB did not 
(hear, read) CD’s statement; or (5) CD did not know 
and a reasonable person in CD’s position would 
not have known that AB would rely on the state- 
ment in [state action that plaintiff took or decision 
plaintiff made in alleged reliance on the statement]; or 
(6) AB did not rely on CD’s statement in [state ac- 
tion that plaintiff took or decision plaintiff made in al- 
leged reliance on the statement]; or (7) AB’s reliance 
on CD’s statement was not reasonable; or (8) AB 
did not suffer damage as a result of (his, her, its) 
reliance on CD’s statement. 


On the other hand, you will find for AB if you 
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decide that (1) CD did state [set forth statement(s) 
that plaintiff claims were made]; and (2) CD’s state- 
ment was incorrect; and (3) CD failed to use rea- 
sonable care to ensure that the statement was cor- 
rect; and (4) AB (heard, read) CD’s statement; and 
(5) CD knew or a reasonable person in CD’s posi- 
tion would have known that AB would rely on the 
statement in [state action that plaintiff took or decision 
plaintiff made in alleged reliance on the statement]; and 
(6) AB relied on CD’s statement in [state action that 
plaintiff took or decision plaintiff made in alleged reli- 
ance on the statement]; and (7) AB’s reliance on CD’s 
statement was reasonable; and (8) AB suffered 
damage as a result of (his, her, its) reliance on CD’s 
statement. If you have found for AB, you will 
proceed to determine AB’s damages. 


In deciding the amount of AB’s damages, you 
must award (him, her, it) [state as appropriate: the 
amount equal to the difference (he, she, it) paid, 
[where supported by evidence] plus interest, and the 
value of what AB acquired. 


Comment 


Caveat 1: In most cases, the determination whether privity or a re- 
lationship “so close as to approach privity” existed will be a question of 
law for the court, see Security Pacific Business Credit, Inc. v Peat 
Marwick Main & Co., 79 NY2d 695, 586 NYS2d 87, 597 NE2d 1080 
(1992); William Iselin & Co., Inc. v Landau, 71 NY2d 420, 527 NYS2d 
176, 522 NE2d 21 (1988). Accordingly, the pattern charge assumes that 
the Court has already determined as a matter of law that plaintiff has 
alleged sufficient facts to show the requisite relationship between 
plaintiff and defendant, see Comment, infra. In some cases, the exis- 
tence of the requisite relationship may be deemed a question for the 
jury, see Hutchins v Utica Mut. Ins. Co., 107 AD2d 871, 484 NYS2d 686 
(83d Dept 1985) Gnsurance adjuster allegedly provided claimants incor- 
rect information as to applicable law). When a factual issue is pre- 
sented, the court must modify the charge accordingly. 


Caveat 2: Inasmuch as a cause of action for negligent misrepresen- 
tation is one based on the defendant’s lack or reasonable care, there is 
also a need to consider the effect of the plaintiffs fault, if any, on the 
plaintiffs damages. A line of pre-1975 cases treated unreasonable reli- 
ance by the plaintiff on the defendant’s representation as “contributory 


negligence” sufficient to bar the plaintiff's recovery, see International 
Products Co. v Erie R. Co., 244 NY 331, 155 NE 662 (1927); Loan Service 
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Corp. v Bender Ford Sales, Inc., 16 AD2d 1033, 230 NYS2d 88 (4th 
Dept 1962); Ultramares Corp. v Touche, 229 App Div 581, 243 NYS 179 
(1st Dept 1930), rev'd on other grounds, 255 NY 170, 174 NE 441 (1931); 
De Atucha v Manufacturers Trust Co., 155 NYS2d 537 (Sup 1956); 
Gould v Flato, 170 Misc 378, 10 NYS2d 361 (Sup 1938). In 1975, the 
Legislature abolished contributory negligence as an absolute bar to 
recovery in actions for personal injury and injury to property and 
instead mandated apportionment of damages based on the parties’ 
comparative fault, see CPLR 1411. For the most part, this principle has 
not been applied in negligent representation cases, Mandarin Trading 
Ltd. v Wildenstein, 16 NY38d 173, 919 NYS2d 465, 944 NE2d 1104 
(2011); J.A.O. Acquisition Corp. v Stavitsky, 8 NY3d 144, 831 NYS2d 
364, 863 NE2d 585 (2007); Reilly Green Mountain Platform Tennis v 
Cortese, 59 AD3d 695, 874 NYS2d 524 (2d Dept 2009); Hudson River 
Club v Consolidated Edison Co. of New York, Inc., 275 AD2d 218, 712 
NYS2d 104 (1st Dept 2000); see also Hoffend & Sons, Inc. v Rose & 
Kiernan, Inc., 19 AD3d 1056, 796 NYS2d 790 (4th Dept 2005), affd, 7 
NY83d 152, 818 NYS2d 798, 851 NE2d 1149 (2006). One exception is 
Windsong Lane Farms v Telmark, LLC, 77 AD3d 1395, 909 NYS2d 856 
(4th Dept 2010), in which the court upheld a comparative fault jury 
charge and the consequent apportionment of damages where the 
plaintiffs principals failed to follow the advice of their financial institu- 
tion and had failed to read the lease agreements before signing them. 
However, the pattern charge, as currently drafted, reflects the position 
expressed by the majority of the cases. 


Based on Credit Alliance Corp. v Arthur Andersen & Co., 65 NY2d 
536, 493 NYS2d 435, 483 NE2d 110 (1985), amended, 66 NY2d 812, 498 
NYS2d 362, 489 NE2d 249 (1985); see Heard v New York, 82 NY2d 66, 
603 NYS2d 414, 623 NE2d 541 (1993); Security Pacific Business Credit, 
Inc. v Peat Marwick Main & Co., 79 NY2d 695, 586 NYS2d 87, 597 
NE2d 1080 (1992); Ossining Union Free School Dist. v Anderson 
LaRocca Anderson, 73 NY2d 417, 541 NYS2d 335, 539 NE2d 91 (1989); 
William Iselin & Co., Inc. v Landau, 71 NY2d 420, 527 NYS2d 176, 522 
NE2d 21 (1988); White v Guarente, 43 NY2d 356, 401 NYS2d 474, 372 
NE2d 315 (1977); Ultramares Corporation v Touche, 255 NY 170, 174 
NE 441 (1931); see also Prosser & Keaton on Torts (5th Ed) 144, § 107; 
Restatement, Second, Torts § 311 and §§ 552, 552 A, 552 B. 


I. In General 


A claim for negligent misrepresentation requires the plaintiff to 
demonstrate (1) the existence of a special or privity-like relationship 
imposing a duty on the defendant to impart correct information to the 
plaintiff; (2) that the information was incorrect; and (3) reasonable reli- 
ance by the plaintiff on the information, Mandarin Trading Ltd. v 
Wildenstein, 16 NY3d 173, 919 NYS2d 465, 944 NE2d 1104 (2011); 
J.A.O. Acquisition Corp. v Stavitsky, 8 NY3d 144, 831 NYS2d 364, 863 
NE2d 585 (2007); Kimmell v Schaefer, 89 NY2d 257, 652 NYS2d 715, 
675 NE2d 450 (1996); see Credit Alliance Corp. v Arthur Andersen & 
Co., 65 NY2d 536, 493 NYS2d 435, 483 NE2d 110 (1985) (lability 
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requires: (1) awareness that statement was to be used for particular 
purpose; (2) reasonable reliance by known party in furtherance of that 
purpose; and (3) some conduct by defendants linking them to plaintiffs 
and evincing defendants’ awareness of their reliance). Negligent mis- 
representation is to be distinguished from fraud, which requires 
intentional misrepresentation or a representation so recklessly made as 
to amount to fraud, see PJI 3:20; see also Doyle v Chatham & Phenix 
Nat. Bank of City of New York, 253 NY 369, 171 NE 574 (1930); Rotterdam 
Ventures, Inc. v Ernst & Young LLP, 300 AD2d 963, 752 NYS2d 746 
(8d Dept 2002). A misrepresentation made so recklessly and wantonly 
as to amount to fraud may be actionable even if all of these elements 
are not present, Ultramares Corporation v Touche, 255 NY 170, 174 NE 
441 (1931); see State Street Trust Co. v Ernst, 278 NY 104, 15 NE2d 
416 (1938); Fidelity and Deposit Co. of Maryland v Arthur Andersen & 
Co., 131 AD2d 308, 515 NYS2d 791 (1st Dept 1987); Rich v Touche Ross 
& Co., 69 AD2d 778, 415 NYS2d 23 (1st Dept 1979); see also Joel v 
Weber, 166 AD2d 130, 569 NYS2d 955 (1st Dept 1991). 


A breach of contract does not give rise to a separate claim of 
negligent misrepresentation unless the acts alleged are based upon 
breaches of legal duties extraneous to and distinct from the contract, 
RKB Enterprises Inc. v Ernst & Young, 182 AD2d 971, 582 NYS2d 814 
(3d Dept 1992); see Alamo Contract Builders, Inc. v CTF Hotel Co., 242 
AD2d 6438, 663 NYS2d 42 (2d Dept 1997); see also Clark-Fitzpatrick, 
Inc. v Long Island R. Co., 70 NY2d 382, 521 NYS2d 653, 516 NE2d 190 
(1987); Tomkins PLC v Bangor Punta Consol. Corp., 194 AD2d 4938, 599 
NYS2d 563 (1st Dept 1993). 


While a majority of decisions concerning liability for negligent mis- 
representation involve accountants, the rule is not limited to that profes- 
sion, Kimmell v Schaefer, 89 NY2d 257, 652 NYS2d 715, 675 NE2d 450 
(1996) (chief financial officer and chairman of board); Prudential Ins. 
Co. of America v Dewey, Ballantine, Bushby, Palmer & Wood, 80 NY2d 
377, 590 NYS2d 831, 605 NE2d 318 (1992) (lawyer); Ossining Union 
Free School Dist. v Anderson LaRocca Anderson, 73 NY2d 417, 541 
NYS2d 335, 539 NE2d 91 (1989) (engineer); Glanzer v Shepard, 233 NY 
236, 185 NE 275 (1922) (public weigher); Fresh Direct, LLC v Blue 
Martini Software, Inc., 7 AD3d 487, 776 NYS2d 301 (2d Dept 2004) 
(computer software provider); Solondz v Barash, 225 AD2d 996, 639 
NYS2d 561 (38d Dept 1996) (lawyer); Kidd v Havens, 171 AD2d 336, 577 
NYS2d 989 (4th Dept 1991) (title company). 


II. Requirement of Privity 
A. In General 


In the commercial setting, a duty to speak with care exists when 
the relationship of the parties, arising out of contract or otherwise, is 
such that “in morals and good conscience the one has the right to rely 
upon the other for information,” Kimmell v Schaefer, 89 NY2d 257, 652 
NYS2d 715, 675 NE2d 450 (1996); Krobath v South Nassau Communi- 
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ties Hospital, 178 AD3d 807, 115 NYS3d 389 (2d Dept 2019). Thus, li- 
ability for negligent misrepresentation has been imposed only on those 
persons who possess unique or specialized expertise, or who are in a 
special position of confidence and trust with the injured party such that 
reliance on the negligent misrepresentation is justified, Kimmell v 
Schaefer, supra; Krobath v South Nassau Communities Hospital, supra. 
The fact that the parties are in a contractual relationship, without 
more, is insufficient to support the imposition of a duty to speak with 
care, Krobath v South Nassau Communities Hospital, supra; see King 
Penguin Opportunity Fund III, LLC v Spectrum Group Management 
LLC, 187 AD3d 688, 135 NYS3d 363 (1st Dept 2020) (arm’s length busi- 
ness relationship between sophisticated parties does not give rise to 
confidential or fiduciary relationship). In most cases, the duty of a busi- 
ness or professional person to exercise ordinary care in making a repre- 
sentation extends only to a person or entity in privity of contract, Ossin- 
ing Union Free School Dist. v Anderson LaRocca Anderson, 73 NY2d 
417, 541 NYS2d 335, 539 NE2d 91 (1989); see Doyle v Chatham & 
Phenix Nat. Bank of City of New York, 253 NY 369, 171 NE 574 (1930) 
(trust company and prospective beneficiary); International Products Co. 
v Erie R. Co., 244 NY 331, 155 NE 662 (1927) (bailor and prospective 
bailee); Viscardi v Lerner, 125 AD2d 662, 510 NYS2d 183 (2d Dept 
1986). However, recovery may also be had for pecuniary loss arising 
from negligent representations where there is “a relationship so close as 
to approach privity,” Ossining Union Free School Dist. v Anderson 
LaRocca Anderson, supra; see Securities Investor Protection Corp. v 
BDO Seidman, L.L.P., 95 NY2d 702, 723 NYS2d 750, 746 NE2d 1042 
(2001) (accounting firm did not engage in conduct linking it to plaintiff 
in manner as to create relationship that sufficiently approached priv- 
ity); Kimmell v Schaefer, 89 NY2d 257, 652 NYS2d 715, 675 NE2d 450 
(1996); Ultramares Corporation v Touche, 255 NY 170, 174 NE 441 
(1931); Bank of Tokyo Trust Co. v Friedman, 197 AD2d 354, 602 NYS2d 
125 (1st Dept 1993) (relationship sufficiently “near privity” where 
internal accountants/bookkeepers were de facto employees of borrower 
that borrowed funds from plaintiff bank). 


New York has declined to adopt a rule permitting recovery by any 
plaintiff who relied, to his or her detriment, on a negligent misrepresen- 
tation, Ultramares Corporation v Touche, 255 NY 170, 174 NE 441 
(1931). New York has also declined to adopt a rule that would permit 
recovery solely because the reliant party or class of parties was actually 
known or foreseen by the defendants, Security Pacific Business Credit, 
Inc. v Peat Marwick Main & Co., 79 NY2d 695, 586 NYS2d 87, 597 
NE2d 1080 (1992); William Iselin & Co., Inc. v Landau, 71 NY2d 420, 
527 NYS2d 176, 522 NE2d 21 (1988); see St. Patrick’s Home for Aged 
and Infirm v Laticrete Intern., Inc., 264 AD2d 652, 696 NYS2d 117 (1st 
Dept 1999) (negligent misrepresentation claim by nursing home 
dismissed where no special relationship existed with defendant, a 
remote materials supplier that delivered its materials to installer). 


In Credit Alliance Corp. v Arthur Andersen & Co., 65 NY2d 536, 
493 NYS2d 435, 483 NE2d 110 (1985), the Court of Appeals held that li- 
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ability to a party not in privity requires: (1) awareness that statement 
was to be used for particular purpose; (2) reasonable reliance by known 
party in furtherance of that purpose; and (3) some conduct by 
defendants linking them to plaintiffs and evincing defendants’ aware- 
ness of their reliance, see Lampert v Mahoney, Cohen & Co., 218 AD2d 
580, 6830 NYS2d 733 (1st Dept 1995); Ambassador Factors v Kandel & 
Co., 215 AD2d 305, 626 NYS2d 803 (1st Dept 1995). Put another way, a 
third party claiming harm must demonstrate a relationship or bond 
with the defendant “sufficiently approaching privity” based on “some 
conduct on the part of the defendant,” Parrott v Coopers & Lybrand, 
L.L.P., 95 NY2d 479, 718 NYS2d 709, 741 NE2d 506 (2000) (relation- 
ship not established where plaintiff employee shareholder never met or 
communicated with accounting firm that had been retained by employer 
for several years to provide biannual valuations for employer’s use with 
respect to employee stock ownership plans generally); Kimmell v 
Schaefer, 89 NY2d 257, 652 NYS2d 715, 675 NE2d 450 (1996); Security 
Pacific Business Credit, Inc. v Peat Marwick Main & Co., 79 NY2d 695, 
586 NYS2d 87, 597 NE2d 1080 (1992); see Mandarin Trading Ltd. v 
Wildenstein, 16 NY3d 173, 919 NYS2d 465, 944 NE2d 1104 (2011); 
Fresh Direct, LLC v Blue Martini Software, Inc., 7 AD3d 487, 776 
NYS2d 301 (2d Dept 2004); Halmar Corp. & Defoe Corp. v Hudson 
Foundations, Inc., 212 AD2d 505, 623 NYS2d 3 (2d Dept 1995); Joel v 
Weber, 166 AD2d 130, 569 NYS2d 955 (1st Dept 1991) (relationship ap- 
proaching privity found where accountants were retained by manage- 
ment company representing a prominent entertainer, but furnished 
review reports directly to entertainer, discussed and explained reports 
with entertainer, and were paid out of entertainer’s personal funds). 
Exact definition of the relationship that will give rise to liability in the 
absence of actual privity of contract has proved difficult, see Securities 
Investor Protection Corp. v BDO Seidman, L.L.P., 95 NY2d 702, 723 
NYS2d 750, 746 NE2d 1042 (2001); Kimmell v Schaefer, supra; Westpac 
Banking Corp. v Deschamps, 66 NY2d 16, 494 NYS2d 848, 484 NE2d 
1351 (1985); White v Guarente, 43 NY2d 356, 401 NYS2d 474, 372 
NE2d 315 (1977). 


The requisite relationship may be established where the defendant 
is a person who possesses unique or specialized expertise or is in a 
special position of confidence and trust with the injured party such that 
reliance on the negligent misrepresentation is justified, Mandarin 
Trading Ltd. v Wildenstein, 16 NY38d 173, 919 NYS2d 465, 944 NE2d 
1104 (2011). However, a claim that the defendant had specialized 
expertise cannot be based on the defendant’s superior knowledge of the 
particulars of its own business, MBIA Ins. Corp. v Countrywide Home 
Loans, Inc., 87 AD3d 287, 928 NYS2d 229 (1st Dept 2011). Certain 
professionals, such as lawyers, accountants and engineers, by virtue of 
their training, have special relationships with their clients, and liability 
has been imposed for negligent representation when they have failed to 
speak with care, Kimmell v Schaefer, 89 NY2d 257, 652 NYS2d 715, 
675 NE2d 450 (1996) (citing cases). Whether a special relationship ex- 
ists is a factual issue inappropriate for summary judgment, Brown v 
Cerberus Capital Management, L.P., 173 AD3d 513, 104 NYS3d 62 (1st 
Dept 2019). 
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B. Defendant’s Awareness of Plaintiffs Identity and Purpose 


The privity analysis mandated by Credit Alliance Corp. v Arthur 
Andersen & Co., 65 NY2d 536, 493 NYS2d 435, 483 NE2d 110 (1985), 
requires the defendant’s awareness of both the specific plaintiff and the 
plaintiffs potential use of the defendant’s representations, see Parrott v 
Coopers & Lybrand, L.L.P., 95 NY2d 479, 718 NYS2d 709, 741 NE2d 
506 (2000). In White v Guarente, 43 NY2d 356, 401 NYS2d 474, 372 
NE2d 315 (1977), the Court permitted liability not to members of the 
public but to a party who was one of a settled and particularized class 
among whom the report was to be circulated to fulfill the requirements 
of a limited partnership agreement. In contract, under Credit Alliance 
Corp. v Arthur Andersen & Co., supra, the defendant’s awareness that 
its reports were to be shown to a class of potential lenders was insuf- 
ficient if the defendant did not know the identity of the specific lender 
who relied on the report, see Westpac Banking Corp. v Deschamps, 66 
NY2d 16, 494 NYS2d 848, 484 NE2d 1351 (1985). Likewise, the fact 
that the defendant, an accountant, had permission to disclose informa- 
tion to potential lenders is insufficient to establish liability where a 
single report may have been sent by the accountant to a single lender 
for an unknown purpose, the accountant was not employed by the client 
for the purpose of inducing the lender to extend credit, and it was not 
shown that the accountant intended that the lender rely upon its report, 
William Iselin & Co., Inc. v Landau, 71 NY2d 420, 527 NYS2d 176, 522 
NE2d 21 (1988). 


The “awareness” element of the Credit Alliance test was not 
established where the plaintiff employee-shareholder never met or com- 
municated with the accounting firm that had been retained by his 
employer to provide biannual valuations for the employer’s use in 
implementing the employer’s stock ownership plans for employees, 
Parrott v Coopers & Lybrand, L.L.P., 95 NY2d 479, 718 NYS2d 709, 
741 NE2d 506 (2000). There was no indication in Parrott that the ac- 
counting firm knew that (1) its reports would be used in connection 
with plaintiff's stock purchase agreement, (2) the plaintiff owned 
company stock, or (3) the plaintiffs stock would be repurchased by the 
employer at a value fixed by the accounting firm. In addition, the 
plaintiff did not rely on the valuation statements in the accountant’s 
report, id. In contrast, a claim for negligent misrepresentation was suf- 
ficiently pled where there were allegations that (1) the defendant ac- 
countants knew or should have known that their work for a joint 
venture was intended to be relied upon by the limited partners, and (2) 
the circumstances made it apparent that the facts provided by the 
promoters of the venture to the accountants were false, Abbott v 
Herzfeld & Rubin, P.C., 202 AD2d 351, 609 NYS2d 230 (1st Dept 1994). 


When information is furnished for the primary benefit of the person 
who orders it and is furnished without knowledge that it will be put to 
a specific use, there will be no duty owed to third parties even though 
the circumstances impart knowledge that others than the person who 
ordered it may use it. Thus, in Ultramares Corporation v Touche, 255 
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NY 170, 174 NE 441 (1931), the negligence cause of action against an 
accounting firm was dismissed even though it had furnished, at the 
client’s request, thirty-two copies of a financial statement, from which it 
could be inferred that the accountants knew that the statements would 
be presented to others than the client, see William Iselin & Co., Inc. v 
Landau, 71 NY2d 420, 527 NYS2d 176, 522 NE2d 21 (1988); Westpac 
Banking Corp. v Deschamps, 66 NY2d 16, 494 NYS2d 848, 484 NE2d 
1351 (1985). 


C. Linking Conduct 


In Security Pacific Business Credit, Inc. v Peat Marwick Main & 
Co., 79 NY2d 695, 586 NYS2d 87, 597 NE2d 1080 (1992), the Court of 
Appeals held that knowledge on the part of accountants that a third- 
party lender intended to rely on their work is insufficient to impose li- 
ability on the accountants in the absence of conduct by the accountants 
evidencing a relationship with the lender. In so ruling, the Security 
Pacific Court distinguished Credit Alliance Corp. v Arthur Andersen & 
Co., 65 NY2d 536, 493 NYS2d 435, 483 NE2d 110 (1985), amended, 66 
NY2d 812, 498 NYS2d 362, 489 NE2d 249 (1985), by stressing that, in 
that case, (a) the accountant had not had any direct dealings with the 
plaintiff, (b) the accountant had not specifically agreed with its client to 
prepare the audit report for the plaintiffs use or according to its require- 
ments, (c) the accountant had not specifically agreed with its client to 
provide the plaintiff with a copy of its audit report, (d) the accountant 
had not actually provided the plaintiff with a copy of its report, and (e) 
the accountant had not otherwise directed any words or action toward 
the plaintiff so as to establish the necessary link. 


The Security Pacific Court identified a nonexclusive list of conduct 
that would be sufficient to meet the “linking conduct” element of the 
Credit Alliance standard: (1) retention of the accountants to prepare an 
audit report for the specific purpose of inducing a specific lender to 
extend credit; (2) agreement between the accountants and their client 
that the audit report would be prepared for the lender’s use or in accor- 
dance with the lender’s requirements; (3) the shaping by the ac- 
countants of an audit opinion to meet the needs of the lender; and (4) 
explicit reference to the lender in the audit engagement letter between 
the accountants and the client. The “linking conduct” element was 
deemed satisfied where the accounting firm’s representatives met with 
the plaintiffs-sellers personally prior to the closing date of a sale and 
provided specific assurances directly to the plaintiffs-sellers concerning 
the purchaser’s viability, Cherry v Joseph S. Herbert & Co., 212 AD2d 
203, 627 NYS2d 679 (1st Dept 1995). However, the unilateral action of 
a lender in speaking to the audit partner of the defendant accounting 
firm at the borrower’s suggestion and informing the audit partner that 
the lender intended to rely on the audit in determining whether to issue 
a loan was held to be insufficient, see LaSalle Nat. Bank v Ernst & 
Young LLP, 285 AD2d 101, 729 NYS2d 671 (1st Dept 2001). 


The act of auditing a company’s annual financial statements filed 
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with the National Association of Securities Dealers as required under 
law does not constitute sufficient “linking conduct” under the third ele- 
ment of the Credit Alliance test, Securities Investor Protection Corp. v 
BDO Seidman, L.L.P., 95 NY2d 702, 723 NYS2d 750, 746 NE2d 1042 
(2001); see LaSalle Nat. Bank v Ernst & Young LLP, 285 AD2d 101, 
729 NYS2d 671 (1st Dept 2001). Nor does the fact that, under federal 
law, an accountant might incur liability to members of the public, 
including lenders, Westpac Banking Corp. v Deschamps, 66 NY2d 16, 
494 NYS2d 848, 484 NE2d 1351 (1985). However, an accountant may be 
responsible to plaintiffs others than the client with respect to (1) a Se- 
curities and Exchange Commission (SEC) registration statement, report 
or valuation purporting to have been prepared or certified by the ac- 
countant, 15 USC § 77k(a)(4); and (2) a false or misleading statement in 
an annual report filed with the SEC unless the accountant acted in 
good faith and without knowledge of the statement’s false or misleading 
character, 15 USC § 78r, U.S. v Arthur Young & Co., 465 US 805, 104 
SCt 1495 (1984). Note that a private damage action under section 10(b) 
of the 1934 Securities and Exchange Act and Rule 10b-5 requires plead- 
ing and proof of an intent to deceive, manipulate or defraud, Ernst & 
Ernst v Hochfelder, 425 US 185, 96 SCt 1375 (1976). 


III. Reasonable Reliance 


Even if negligence is shown, there is no liability unless plaintiff 
acted in reliance upon the statement, Prudential Ins. Co. of America v 
Dewey, Ballantine, Bushby, Palmer & Wood, 80 NY2d 377, 590 NYS2d 
831, 605 NE2d 318 (1992); Kirshenbaum v General Outdoor Advertising 
Co., 258 NY 489, 180 NE 245 (1932); Doyle v Chatham & Phenix Nat. 
Bank of City of New York, 253 NY 369, 171 NE 574 (1930); Maggio v 
Abstract Title & Mortgage Corporation, 277 App Div 940, 98 NYS2d 
1011 (4th Dept 1950); see Alpha/Omega Concrete Corp. v Ovation Risk 
Planners, Inc., 197 AD3d 1274, 154 NYS38d 113 (2d Dept 2021). In 
Kimmell v Schaefer, 89 NY2d 257, 652 NYS2d 715, 675 NE2d 450 (1996), 
the Court of Appeals observed that the existence of a special relation- 
ship may give rise to an exceptional, uncommon or special duty of care 
regarding commercial speech and may create justifiable reliance on 
such speech. The Kimmel court noted that the issue of whether the 
nature and caliber of the relationship between the parties is such that 
the injured parties’ reliance on a negligent misrepresentation is reason- 
able should be determined on a case by case basis and generally raises 
an issue for the factfinder, id; see Murphy v Kuhn, 90 NY2d 266, 660 
NYS2d 371, 682 NE2d 972 (1997). Reasonable reliance is an element of 
the plaintiffs case, Mandarin Trading Ltd. v Wildenstein, 16 NY3d 173, 
919 NYS2d 465, 944 NE2d 1104 (2011). In determining whether the 
plaintiffs reliance was reasonable, the factfinder should consider: (1) 
whether the person making the representation held or appeared to hold 
unique or special expertise; (2) whether a special relationship of trust or 
confidence existed between the parties; and (3) whether the speaker 
was aware of the use to which the information would be put and sup- 
plied it for that purpose, Kimmell v Schaefer, supra; see Fresh Direct, 
LLC v Blue Martini Software, Inc., 7 AD3d 487, 776 NYS2d 301 (2d 
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Dept 2004). In Kimmell, the Court found the evidence sufficient to sup- 
port a finding of reasonable reliance where (1) the plaintiffs, who knew 
of defendants’ involvement with cogeneration projects, justifiably as- 
sumed that defendant possessed expertise in this area, (2) the defendant 
sought to induce the plaintiffs to invest in the project, (3) the defendant 
provided erroneous projections for distribution to plaintiffs, and (4) the 
defendant testified at trial that he expected the plaintiffs to rely on 
these projections in deciding whether to invest in the project. 


A merger clause stating that the parties rely on only those state- 
ments contained in the contract precludes a claim based on negligent 
statements made before execution of the contract, Chase Manhattan 
Bank, N.A. v Edwards, 87 AD2d 935, 450 NYS2d 76 (8d Dept 1982), 
affd, 59 NY2d 817, 464 NYS2d 739, 451 NE2d 486 (1983); see Danann 
Realty Corp. v Harris, 5 NY2d 317, 184 NYS2d 599, 157 NE2d 597 
(1959). 


IV. Causation 


To recover for negligent misrepresentation, the plaintiff must show 
that the misrepresentation was a proximate cause of the injury, Laub v 
Faessel, 297 AD2d 28, 745 NYS2d 534 (1st Dept 2002); Hayes v Baker, 
232 AD2d 371, 648 NYS2d 158 (2d Dept 1996); A. & R. Const. Co. v 
New York State Elec. & Gas Corp., 23 AD2d 450, 261 NYS2d 482 (3d 
Dept 1965). To establish such causation, the plaintiff must show both 
that the defendant’s misrepresentation induced the plaintiff to engage 
in the transaction in question (i.e., transaction causation) and that the 
misrepresentation directly caused the loss about which plaintiff 
complains (i.e., loss causation), Laub v Faessel, supra; see MBIA Ins. 
Corp. v Countrywide Home Loans, Inc., 87 AD3d 287, 928 NYS2d 229 
(1st Dept 2011). Thus, even where the plaintiff could establish that he 
was induced by the alleged misrepresentations to purchase certain equi- 
ties, loss causation could not be established where the plaintiff did not 
allege that the defendant’s misrepresentations concerned the financial 
condition of the companies whose stock the defendant recommended to 
plaintiff, Laub v Faessel, supra. Similarly, a plaintiff that had advanced 
loans to a borrower based on the defendant’s faulty audit could not re- 
cover for its losses where the borrower failed only because its biggest 
customer cancelled two large orders two years after the alleged account- 
ing error was made, Gerber Trade Finance, Inc. v Skwiersky, Alpert & 
Bressler, LLP, 12 AD3d 286, 786 NYS2d 9 (1st Dept 2004). 


V. Damages 


Damages in a pecuniary loss case based on negligent misrepresen- 
tation are ordinarily measured by either (1) the consideration for the 
transaction paid plus interest less the value of what was acquired, 
Doyle v Chatham & Phenix Nat. Bank of City of New York, 253 NY 
369, 171 NE 574 (1930); Restatement, Second, Torts § 552B, or (2) by 
the plaintiffs out-of-pocket expenses, Johnson v State, 37 NY2d 378, 
372 NYS2d 638, 334 NE2d 590 (1975). Lost profits are not recoverable 
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in an action for negligent misrepresentation, Facie Libre Associates I, 
LLC v SecondMarket Holdings, Inc., 103 AD3d 565, 961 NYS2d 44 (1st 
Dept 2013). 

In Windsong Lane Farms v Telmark, LLC, 77 AD3d 1395, 909 
NYS2d 856 (4th Dept 2010), the court upheld a jury charge regarding 
the comparative fault of the plaintiff and the consequent apportionment 
of damages in connection with a lease where the plaintiffs principals 
had relied upon the defendant’s negligent misrepresentations but had 
signed the lease agreements without reading them and had failed to fol- 


low the advice of the financial institution with which it had long-term 
relationship. 


Special Verdict Form PJI 3:21 SV 


1. Did AB state [set forth statement(s) that plaintiff claims were 
made]? 


At least five jurors must agree on the answer to this question. 
Yes 2. SNo ei 


[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to Question No. 2. 


2. Was CD’s statement incorrect? 


At least five jurors must agree on the answer to this question. 
Wess 7 Nov 


[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to Question No. 3. 


3. Did CD fail to use reasonable care in-ensuring that (his, her, 
its) statement was correct? 


At least five jurors must agree on the answer to this question. 
Yeoue 2 SiNoes 


[Insert signature lines] 
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If your answer to this question is “No,” proceed no further and 
report to the Court. If the answer to this question is “Yes,” proceed to 
Question No. 4. 


4, Did AB (hear, read) CD’s statement? 


At least five jurors must agree on the answer to this question. 


Yes i.» Now. 


[Insert signature lines/ 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to Question No. 5. 


5. Did CD know or would a reasonable person in CD’s position 
have known that AB would rely on the statement in [state action that 
plaintiff took or decision plaintiff made in alleged reliance on the state- 
ment]? 


At least five jurors must agree on the answer to this question. 
Ye8a28-..No 25: 


[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to Question No. 6. 


6. Did AB rely on CD’s statement in [set forth action that plaintiff 
took or decision plaintiff made in alleged reliance on the statement]? 


At least five jurors must agree on the answer to this question. 
Yes 2... No. —__ 


[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to Question No. 7. 


7. Was AB’s reliance on CD’s statement reasonable? 


At least five jurors must agree on the answer to this question. 
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Yeany "Notes wx 


[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to Question No. 8. 


8. Did AB suffer damage as a result of (his, her, its) reliance on 
CD’s statement? 


At least five jurors must agree on the answer to this question. 


Veg LiieiNno 2684 


[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to Question No. 9. 


9. State the amount of AB’s damages. 


At least five jurors must agree on the answer to this question. 


Amount $___ 


[Insert signature lines] 
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D. DEFAMATION 


I. Introductory Statement 


Defamation, more than any other tort, defies synthesis and logical 
organization. Prosser states that “there is a great deal of the law of def- 
amation which makes no sense. It contains anomalies and absurdities 
for which no legal writer ever has had a kind word. . . .” Prosser & 
Keeton, Torts (5th Ed) 771, § 111. Shapo characterizes defamation as 
“coated with historical ooze. . . .” Shapo, Tort and Compensation Law 
63; and Pollack declares that no area of the law is “more perplexed with 
minute and barren distinctions. . . .” Pollack, Torts (13th Ed) 243. 


While historically governed entirely by state law, defamation has 
undergone a dramatic constitutionalization, starting in 1964 with New 
York Times Co. v Sullivan, 376 US 254, 84 SCt 710 (1964). Although 
the common law elements and rules still play a highly significant role, 
the tort cannot be properly understood without a full appreciation of the 
constitutional constraints that, to a large extent, limit the state’s ability 
to impose liability. 


This Introductory Statement will attempt to lessen the confusion 
that has surrounded this area of the law by explaining and simplifying 
archaic terminology and by providing an overview of defamation, includ- 
ing its common law elements and the significant modifications required 
by constitutional developments. A more detailed review of the elements 
of defamation and especially those issues that present jury questions 
will appear in the comments accompanying each jury instruction. 


A. Terminology 


Defamation is characterized by traditional but archaic phrases 
which have served more to confuse than to enlighten. For the sake of 
clarity and comprehension, these expressions have been abandoned 
throughout this discussion in favor of their plain English equivalents. 
Thus, “inducement” has been replaced by “extrinsic fact”; “innuendo” 
has been replaced by “defamatory import,” or simply “import”; and “col- 
loquium” has been replaced by “reference to plaintiff.” Generally, as to 
“inducement,” “innuendo,” and “colloquium,” see Prosser & Keeton, 
Torts (5th Ed) 780, § 111; Restatement, Second, Torts § 563, Comment 
f. Also abandoned are the phrases “libel per se” and “libel per quod” 
which have been replaced, respectively, with “libel on its face” and “libel 
by extrinsic fact.” 


The various uses of the term “malice” have caused similar 
definitional difficulties. The term “actual malice” has traditionally been 
employed in the common law of defamation to connote hostility, ill will 
or culpable recklessness, see Friedman v Ergin, 110 AD2d 620, 487 
NYS2d 109 (2d Dept 1985), aff'd, 66 NY2d 645, 495 NYS2d 364, 485 
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NE2d 1029 (1985); Barrett v Combined Life Ins. Co. of New York, 88 
AD2d 630, 450 NYS2d 241 (2d Dept 1982). This is not the equivalent of 
“actual malice” in its First Amendment constitutional sense where it 
connotes knowledge of falsity or reckless disregard for the truth, see 
New York Times Co. v Sullivan, 376 US 254, 84 SCt 710 (1964); Rinaldi 
v Viking Penguin, Inc., 52 NY2d 422, 4838 NYS2d 496, 420 NE2d 377 
(1981); Kipper v NYP Holdings Co., Inc., 47 AD3d 597, 852 NYS2d 56 
(1st Dept 2008), affd, 12 NY3d 348, 884 NYS2d 194, 912 NE2d 26 
(2009). To avoid confusion, the term “common law malice” will be used 
to denote hostility, ill-will or culpable recklessness while the term 
“constitutional malice” will be used to express knowledge of falsity or 
reckless disregard for the truth. 


Still another linguistic convention is adopted throughout this 
discussion. The term “special damages,” for purposes of defamation, 
means something quite different from the meaning ascribed to it in con- 
nection with most other torts. Thus, medical and hospital expenses, 
familiarly known as “special damages” in ordinary personal injury liti- 
gation, are specifically excluded from the term in defamation cases. For 
purposes of defamation, “special damages” means injury to or loss of a 
pecuniary opportunity or advantage, see Hogan v Herald Co., 84 AD2d 
470, 446 NYS2d 836 (4th Dept 1982), affd, 58 NY2d 630, 458 NYS2d 
538, 444 NE2d 1002 (1982) (citing PJI); Franklin v Daily Holdings, Inc., 
1385 AD3d 87, 21 NYS3d 6 (1st Dept 2015) (special damages consist of 
loss of something having economic or pecuniary value flowing directly 
from injury to reputation caused by defamation and not from effects of 
defamation); Restatement, Second, Torts § 575, Comment b. Special 
damages are not sufficiently pleaded where the complaint sets forth 
only a round figure without any attempt at itemization, Franklin v 
Daily Holdings, Inc., supra; see Hakim v James, 169 AD3d 450, 94 
NYS3d 14 (1st Dept 2019) (complaint alleging defamation dismissed for 
pleading general as opposed to special damages). In the interest of clar- 
ity, the term “special harm” is substituted throughout this discussion to 
signify injury to or loss of a pecuniary opportunity or advantage, as it is 
in the Restatement, Second, Torts § 569 et seq. 


B. Elements of the Cause of Action under the Common Law and in 
Light of Constitutional Developments 


1. Libel/Slander Distinction 


Defamation is the making of a false statement which tends to “ex- 
pose the plaintiff to public contempt, or ridicule or disgrace, or induce 
an evil opinion of him in the minds of right-thinking persons, and to 
deprive him of their friendly intercourse in society,” Rinaldi v Holt, 
Rinehart & Winston, Inc., 42 NY2d 369, 397 NYS2d 948, 366 NE2d 
1299 (1977); 3P-733, LLC v Davis, 187 AD3d 626, 1385 NYS3d 27 (1st 
Dept 2020); Matovcik v Times Beacon Record Newspapers, 46 AD3d 
636, 849 NYS2d 75 (2d Dept 2007); see Levy v Nissani, 179 AD3d 656, 
115 NYS3d 418 (2d Dept 2020); Stone v Bloomberg L.P., 163 AD3d 
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1028, 83 NYS3d_ 78 (2d Dept 2018); Stepanov v Dow Jones & Co., Inc., 
120 AD3d 28, 987 NYS2d 37 (1st Dept 2014) (defamation by implication). 
Defamation may take the form of libel or slander. Traditionally, the ba- 
sic distinction between the two was simple; slander was defamatory 
matter addressed to the ear, and libel was defamatory matter addressed 
to the eye, e.g., writings, pictures, statues, see Ava v NYP Holdings, 
Inc., 64 AD3d 407, 885 NYS2d 247 (1st Dept 2009); Privitera v Phelps, 
79 AD2d 1, 485 NYS2d 402 (4th Dept 1981). The differing treatment af- 
forded libel and slander has been explained in the widely quoted words 
of Chief Judge Cardozo: “Many things that are defamatory may be said 
with impunity through the medium of speech. Not so, however, when 
speech is caught upon the wing and transmuted into print. What gives 
the sting to the writing is its permanence of form. The spoken word dis- 
solves, but the written one abides and ‘perpetuates the scandal’,” Ostrowe 
v Lee, 256 NY 36, 175 NE 505 (1931). 


Slander is usually unpremeditated, spoken ad lib, and of limited 
circulation, while libel bespeaks forethought, and typically achieves 
permanence through print, see Ostrowe v Lee, 256 NY 36, 175 NE 505 
(1931); Privitera v Phelps, supra. The essence of the tort of libel is the 
publication of a statement about an individual that is both false and de- 
famatory, Brian v Richardson, 87 NY2d 46, 687 NYS2d 347, 660 NE2d 
1126 (1995); Sheridan v Carter, 48 AD3d 444, 851 NYS2d 248 (2d Dept 
2008). 


With the advent of mass communication, drawing the distinction 
became more complicated and more dependent on whether the speech 
was read from a script or was ad lib, see Hartmann v Winchell, 296 NY 
296, 73 NE2d 30 (1947); Locke v Gibbons, 164 Misc 877, 299 NYS 188 
(Sup 1937), affd, 253 App Div 887, 2 NYS2d 1015 (1st Dept 1938). It 
has been held, however, that there is no longer any basis for failing to 
characterize defamation over the radio as libel regardless of whether 
the statement was read from a script or delivered ad lib, Matherson v 
Marchello, 100 AD2d 233, 473 NYS2d 998 (2d Dept 1984). A defamatory 
statement spoken over television is libel, Frank v National Broadcast- 
ing Co., Inc., 119 AD2d 252, 506 NYS2d 869 (2d Dept 1986), whether 
extemporaneous or read from a prepared script, because television defa- 
mation is so likely to cause widespread effects and aggravated injury, 
Shor v Billingsley, 4 Misc2d 857, 158 NYS2d 476 (Sup 1956), affd, 4 
AD2d 1017, 169 NYS2d 416 (1st Dept 1957); Landau v Columbia 
Broadcasting System, 205 Misc 357, 128 NYS2d 254 (Sup 1954), aff'd, 1 
AD2d 660, 147 NYS2d 687 (1st Dept 1955). Defamatory material 
contained in a motion picture film is libel, Brown v Paramount Publix 
Corp., 240 App Div 520, 270 NYS 544 (3d Dept 1934), as is an oral 
statement dictated to a stenographer by whom it is transcribed, Ostrowe 
v Lee, 256 NY 36, 175 NE 505 (1931). 


There are two types of slander—slander per se and plain slander, 
and two types of libel—libel on its face (previously per se) and libel by 
extrinsic fact (previously per quod), see Ava v NYP Holdings, Inc., 64 
AD3d 407, 885, 885 NYS2d 247 (1st Dept 2009). The distinctions among 
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these four kinds of defamation are significant only in connection with 
one consequence, namely whether in order to establish a prima facie 
case the plaintiff must plead and prove special harm. For a more 
detailed discussion of slander per se, see PJI 3:24.3; for plain slander 
see PJI 3:24.4; for libel on its face see PJI 3:24, 3:24.1; for libel by 
extrinsic fact see PJI 3:24.1. 


The source of the distinctions among the types of defamation, and 
of the requirement in some cases of proof of special harm, lies in the 
historical jurisdictional rivalry between the ecclesiastical and the com- 
mon law courts, see, generally, Prosser & Keeton, Torts (5th Ed) § 111; 
Restatement, Second, Torts § 568 Comment b. Although the historical 
justification for the distinctions and their consequences have long disap- 
peared, the distinctions have been recognized for over a century and a 
half as too well established to be repudiated. However, some abiding 
justifications for the distinctions and their consequences, which render 
them less arbitrary and thus less difficult to master, are discernible. 


At the outset, the gravamen of an action in defamation is an injury 
to reputation. The First Department has stated in what appears to be 
dictum that, while special damages need not always be pleaded (such as 
when the complaint involves libel on its face or slander per se), there 
must be something in plaintiffs allegations that addresses the element 
of injury to reputation, Sandals Resorts Intern. Ltd. v Google, Inc., 86 
AD3d 32, 925 NYS2d 407 (1st Dept 2011). For what the law regards as 
the less serious types of defamation, plain slander (less serious because 
of its fleeting and evanescent nature) and traditionally, libel by extrinsic 
fact (less serious because on its face it conveys no defamatory import), 
the law does not assume an injury to reputation, but insists on some 
confirmation of such injury. This confirmation of injury to reputation is 
supplied by the pleading and proof of special harm. Special harm means 
the loss, usually monetary, of some gain or advantage which would 
have come to the plaintiff but for the defamation, e.g., being discharged 
by an employer who has heard the defamatory statement, or loss of the 
patronage of customers in consequence of their having learned of it, or 
the denial of employment which the plaintiff, but for the defamation, 
would have received. See, for other examples, Restatement, Second, 
Torts § 575; see also Hogan v Herald Co., 84 AD2d 470, 446 NYS2d 836 
(4th Dept 1982), aff'd for reasons in AD opinion, 58 NY2d 630, 458 
NYS2d 538, 444 NE2d 1002 (1982) (citing PJI). 


Other types of monetary loss may, however, flow from the 
defamation. The person defamed, on learning of the defamation, may 
become so distraught that the defamed person is unable to work for 
some period, resulting in lost earnings or medical treatment. Such 
monetary losses, however, even if extreme and proximately caused by 
the defamation, do not constitute special harm within the rule, since 
such monetary losses confirm injury to feelings but do not confirm injury 
to reputation, cf. Terwilliger v Wands, 17 NY 54 (1858) and Restate- 
ment, Second, Torts § 575, Comments b and c. Nevertheless, if the 
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plaintiff can establish a prima facie case by pleading and proving the 
required type of special harm, then the proximately caused emotional 
injuries and their related expenses are recoverable, Restatement; 
Second, Torts § 623. 


2. Elements of the Cause of Action 


Subject to variations depending on the status of the plaintiff, the 
subject matter of the speech and, arguably, the status of the defendant, 
there are generally six elements necessary to establish a prima facie 
case of defamation: (1) a defamatory statement of fact; (2) regarding the 
plaintiff; (3) published to a third party by the defendant; (4) falsity; (5) 
some degree of fault; and (6) injury to the plaintiff, see 3P-733, LLC v 
Davis, 187 AD3d 626, 1385 NYS3d 27 (1st Dept 2020) (listing variation 
of four elements); Levy v Nissani, 179 AD3d 656, 115 NYS3d 418 (2d 
Dept 2020) (listing four elements); Jackie’s Enterprises, Inc. v Belle- 
ville, 165 AD3d 1567, 87 NYS3d 124 (3d Dept 2018) (listing a variation 
on elements); Stone v Bloomberg L.P., 163 AD3d 1028, 83 NYS3d 78 (2d 
Dept 2018) (listing four elements); Kasavana v Vela, 172 AD3d 1042, 
100 NYS3d 82 (2d Dept 2019); Gutierrez v McGrath Management 
Services, Inc., 152 AD3d 498, 59 NYS3d 52 (2d Dept 2017), quoting 
Salvatore v Kumar, 45 AD3d 560, 845 NYS2d 384 (2d Dept 2007), citing 
Dillon v City of New York, 261 AD2d 34, 704 NYS2d 1 (1st Dept 1999). 
At common law, the tort was considerably streamlined since the latter 
three elements were presumed as a matter of law. 


Firstly, falsity did not have to be alleged or proved by the plaintiff. 
Since all persons were assumed to have a good character, defamatory 
statements were presumed to be false. Thus, the burden was placed on 


the defendant to prove truth as an affirmative defense, Bingham v 
Gaynor, 203 NY 27, 96 NE 84 (1911). 


Secondly, at common law, damages did not have to be alleged or 
proved by the plaintiff, at least with respect to libel on its face and 
slander per se. Libel on its face refers to written (or broadcast) state- 
ments whose defamatory meaning is clear without regard to extrinsic 
facts. Slander per se refers to oral defamatory communications that 
relate to one of four categories: imputation of unchastity to a woman; 
imputation of a loathsome disease; imputation of a trait that is incon- 
sistent with plaintiffs trade, occupation or business; and imputation of 
a crime involving moral turpitude, see Liberman v Gelstein, 80 NY2d 
429, 590 NYS2d 857, 605 NE2d 344 (1992); Laguerre v Maurice, 192 
AD3d 44, 138 NYS3d 123 (2d Dept 2020); Nolan v State, 158 AD3d 186, 
69 NYS3d 277 (1st Dept 2018); Yonaty v Mincolla, 97 AD3d 141, 945 
NYS2d 774 (8d Dept 2012). Imputation of homosexuality to a plaintiff 
was once considered a fifth category of slander per se, but the Second 
and Third Departments have rejected that line of cases as outmoded, 
Laguerre v Maurice, supra; Yonaty v Mincolla, supra; see commentary 
accompanying PJI 3:24.2. Damages were presumed when the defama- 
tory statement took the form of libel on its face (serious because it is 


262 


Torts OTHER THAN NEGLIGENCE PJI 3:23 


complete on its face, and being in writing, is more or less permanent 
and capable of broad dissemination) or slander per se (serious because 
of the aggravated nature of the defamatory import). However, in cases 
involving libel by extrinsic fact (unless it falls within one of the slander 
per se categories) and plain slander, plaintiff was required to allege and 
prove special harm, meaning pecuniary loss. Thus, at common law, libel 
on its face and slander per se were actionable without proof of special 
harm whereas libel by extrinsic fact and plain slander were only action- 
able upon proof of special harm, see Zetes v Stephens, 108 AD3d 1014, 
969 NYS2d 298 (4th Dept 2013) (citing PJI). 


Thirdly, and most significantly, at common law, plaintiff was not 
required to allege or prove any fault on the part of the defendant. Defa- 
mation was thus a strict liability tort, leading Prosser to characterize 
speech as an ultrahazardous activity. It follows from this principle that, 
where the basis of a complaint is injury to plaintiffs reputation as a 
result of statements made or contributed to by defendant, plaintiff is 
relegated to the remedies that exist under the law of defamation and 
cannot recover under principles of negligence, Colon v Rochester, 307 
AD2d 742, 762 NYS2d 749 (4th Dept 2003). The characterization of def- 
amation as a “strict liability” tort foreshadowed decisions of the United 
States Supreme Court which brought defamatory speech within the 
protection of the First Amendment. 


3. Constitutional Considerations 


Beginning in 1964, in New York Times Co. v Sullivan, 376 US 254, 
84 SCt 710 (1964), the Supreme Court profoundly affected the common 
law rules governing defamation by holding that the First Amendment 
places constitutional limits on a state’s ability to impose liability for de- 
famatory speech. Since then, in a series of cases the Court has at- 
tempted to balance the First Amendment interest in protecting unfet- 
tered expression against a state’s interest in compensating individuals 
whose reputation has been injured. The result has been a patchwork 
quilt of differing rules depending on the status of the plaintiff, the 
subject matter of the speech and, perhaps, the status of the defendant. 


When the plaintiff is a public official, meaning a governmental em- 
ployee who has or appears to have some control over or responsibility 
for governmental affairs, liability may not be imposed unless plaintiff 
can establish that defendant acted with constitutional malice, New 
York Times Co. v Sullivan, 376 US 254, 84 SCt 710 (1964); see also 
Rosenblatt v Baer, 383 US 75, 86 SCt 669 (1966). Constitutional malice 
means a knowing or reckless falsehood. The side-effect of requiring the 
public official to prove constitutional malice is the requirement that the 
public official also allege and prove falsity. Thus, New York Times Co. v 
Sullivan wrought two dramatic changes: states could no longer impose 
liability unless the plaintiff public official proved a) that the defamatory 
statement was materially false and b) that the defendant published the 
statement either knowing it was false or with a reckless disregard for 
the truth. 


263 


PJI 3:23 apa JURY INSTRUCTIONS 


In an action involving a plaintiff who is a public official (or public 
figure, see this Introductory Statement, infra), the falsity must be mate- 
rial, Air Wisconsin Airlines Corp. v Hoeper, 134 SCt 852 (2014). A 
materially false statement is one that would have a different effect on 
the mind of the reader or listener from that which the truth would have 
produced, id. The inquiry in this connection is whether the falsehood af- 
fects the plaintiffs reputation, id. 


The New York Times standard was subsequently extended to public 
figures in Curtis Pub. Co. v Butts, 388 US 130, 87 SCt 1975 (1967). 
Public figures include persons of pervasive power and influence who 
have assumed roles of special prominence in the affairs of society and 
those who have thrust themselves to the forefront of particular public 
controversies in order to influence the resolution of the issues involved, 
see Time, Inc. v Firestone, 424 US 448, 96 SCt 958 (1976); Gertz v 
Robert Welch, Inc., 418 US 3238, 94 SCt 2997 (1974). Public figures, like 
public officials, must prove falsity and constitutional malice, see Curtis 
Pub. Co. v Butts, 388 US 130, 87 SCt 1975 (1967). 


In Gertz v Robert Welch, Inc., 418 US 323, 94 SCt 2997 (1974), the 
Supreme Court held that the First Amendment placed further limits on 
the states’ ability to impose liability for defamation. While retreating 
from the rule earlier advanced in Rosenbloom v Metromedia, Inc., 403 
US 29, 91 SCt 1811 (1971), where the Times rule was applied to the 
media defamation of a private person regarding his involvement in an 
issue of public concern, the Gertz Court did hold that the First Amend- 
ment plays a role even when the plaintiff is neither a public official nor 
a public figure. The Court held that if the plaintiff is a private individ- 
ual, the speech involves a matter of public concern, and the defendant is 
a media publisher, plaintiff must plead and prove some degree of fault, 
to be determined by state law, Gertz v Robert Welch, Inc., supra. The 
fault standard adopted by the Chapadeau v Utica Observer-Dispatch, 
38 NY2d 196, 379 NYS2d 61, 341 NE2d 569 (1975) requires the defamed 
private individual to establish “by a preponderance of the evidence, that 
the publisher acted in a grossly irresponsible manner without due 
consideration for the standards of information gathering and dissemina- 
tion ordinarily followed by responsible parties.”; see Hayt v Newsday, 
LLC, 176 AD3d 787, 108 NYS3d 204 (2d Dept 2019) (applying grossly 
irresponsible standard in action by private figure concerning article 
within sphere of legitimate public concern). 


In addition to holding that the First Amendment prohibits the 
imposition of liability without fault on a publisher or broadcaster of de- 
famatory falsehoods, the Supreme Court in Gertz further held that, 
absent constitutional malice, plaintiff could not recover presumed dam- 
ages or punitive damages. Thus, absent constitutional malice, a private 
plaintiff suing a media defendant who published a defamatory state- 
ment affecting a matter of public concern must establish actual 
damages. Actual damages is not the equivalent of special harm. Actual 
damages is not limited to pecuniary loss but includes impairment of 
reputation and standing in the community, personal humiliation and 


264 


Torts OTHER THAN NEGLIGENCE PJI 3:23 


mental anguish and suffering, Gertz v Robert Welch, Inc., 418 US 323, 
94 SCt 2997 (1974); Time, Inc. v Firestone, 424 US 448, 96 SCt 958 
(1976); Hogan v Herald Co., 84 AD2d 470, 446 NYS2d 836 (4th Dept 
1982), aff'd for reasons in AD opinion, 58 NY2d 630, 458 NYS2d 538, 
444 NE2d 1002 (1982); Matherson v Marchello, 100 AD2d 233, 473 
NYS2d 998 (2d Dept 1984); but see France v St. Clare’s Hospital and 
Health Center, 82 AD2d 1, 441 NYS2d 79 (1st Dept 1981); Salomone v 
MacMillan Pub. Co., Inc., 77 AD2d 501, 429 NYS2d 441 (1st Dept 1980). 
For a full discussion of this issue see PJI 3:29, Comment. 


The constitutional plot thickened considerably in 1985 as a result of 
Dun & Bradstreet, Inc. v Greenmoss Builders, Inc., 472 US 749, 105 
SCt 2939 (1985), where the Supreme Court limited the applicability of 
Gertz by distinguishing defamatory speech that affects private concerns 
from defamatory speech that affects public concerns. Finding that 
speech on matters of purely private concern is of less First Amendment 
concern, the Supreme Court held that a private plaintiff can recover 
presumed or punitive damages without proving constitutional malice if 
the defamatory statement does not involve matters of public concern. 
While Greenmoss addresses only the issue of damages, it raises the 
question whether Gertz’s requirement that private plaintiffs prove some 
degree of fault applies to cases involving private plaintiffs and speech 
implicating purely private concerns. While the Court of Appeals has not 
yet ruled on this issue, the appellate division has applied a negligence 
standard in cases involving a media defendant, Huggins v Moore, 253 
AD2d 297, 689 NYS2d 21 (1st Dept 1999), rev'd on other grounds, 94 
NY2d 296, 704 NYS2d 904, 726 NE2d 456 (1999); Krauss v Globe 
Intern., Inc., 251 AD2d 191, 674 NYS2d 662 (1st Dept 1998). 


The Supreme Court has also placed constitutional limits on the 
type of speech that may be actionable under state defamation law. 
Speech that may be characterized as rhetorical hyperbole or imagina- 
tive expression is not actionable and statements that cannot reasonably 
be interpreted as stating actual facts about the plaintiff are protected, 
see Milkovich v Lorain Journal Co., 497 US 1, 110 SCt 2695 (1990); Old 
Dominion Branch No. 496, Nat. Ass’n of Letter Carriers, AFL-CIO v 
Austin, 418 US 264, 94 SCt 2770 (1974); Greenbelt Co-op. Pub. Ass’n v 
Bresler, 398 US 6, 90 SCt 1537 (1970). Although distinguishing fact 
from opinion is often difficult, see PJI 3:24, Comment, pure opinion that 
does not assert or imply a provably false fact about the plaintiff is no 
longer actionable as defamation. 


A further restriction that the First Amendment imposes on the 
states relates to burdens of proof. In Philadelphia Newspapers, Inc. v 
Hepps, 475 US 767, 106 SCt 1558 (1986), the Supreme Court held that 
in a case involving a media defendant the burden is on the plaintiff to 
prove falsity so long as the speech affects a matter of public concern. 
Moreover, where plaintiffs must prove constitutional malice, the 
substantive evidentiary standard that is constitutionally required is 
clear and convincing evidence, Bose Corp. v Consumers Union of U.S., 
Inc., 466 US 485, 104 SCt 1949 (1984); New York Times Co. v Sullivan, 
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376 US 254, 84 SCt 710 (1964); Rinaldi v Holt, Rinehart & Winston, 
Inc., 42 NY2d 369, 397 NYS2d 943, 366 NE2d 1299 (1977). Thus, in a 
constitutional malice case, a court faced with defendant’s motion for 
summary judgment must determine whether the evidence could support 
a reasonable jury finding that plaintiff has demonstrated constitutional 
malice with clear and convincing clarity, Anderson v Liberty Lobby, 
Inc., 477 US 242, 106 SCt 2505 (1986); Freeman v Johnston, 84 NY2d 
52, 614 NYS2d 377, 637 NE2d 268 (1994). Similarly, appellate review 
requires an independent review of the record to determine whether the 
record establishes constitutional malice with convincing clarity, Harte- 
Hanks Communications, Inc. v Connaughton, 491 US 657, 109 SCt 
2678 (1989); Bose Corp. v Consumers Union of U.S., Inc., 466 US 485, 
104 SCt 1949 (1984); Mahoney v Adirondack Pub. Co., 71 NY2d 31, 523 
NYS2d 480, 517 NE2d 1365 (1987). For a more comprehensive discus- 
sion of burden of proof and summary judgment motions in constitutional 
malice cases, see Comment “Burden of Proof and Summary Judgment 
Motions” in PJI B20. 


Prior Restraint 


Finally, the First Amendment prohibits prior restraints of speech 
unless the party seeking the injunction satisfies a heavy burden, rarely 
met, see Nebraska Press Ass’n v Stuart, 427 US 539, 96 SCt 2791 (1976); 
Brummer v Wey, 166 AD3d 475, 89 NYS3d 11 (1st Dept 2018); Porco v 
Lifetime Entertainment Services, LLC, 116 AD3d 1264, 984 NYS2d 457 
(3d Dept 2014). Thus, prior restraints are generally unavailable to 
enjoin the publication of libel, see Brummer v Wey, supra; Rosenberg 
Diamond Development Corp. v Appel, 290 AD2d 239, 735 NYS2d 528 
(1st Dept 2002); Ramos v Madison Square Garden Corp., 257 AD2d 492, 
684 NYS2d 212 (1st Dept 1999). Censorship in advance of publication 
will be tolerated under the New York State Constitution only on a 
showing that the publication will immediately and irreparably create 
public injury, People ex rel. Arcara v Cloud Books, Inc., 68 NY2d 553, 
510 NYS2d 844, 503 NE2d 492 (1986); Porco v Lifetime Entertainment 
Services, LLC, supra; see Trojan Elec. & Mach. Co., Inc. v Heusinger, 
162 AD2d 859, 557 NYS2d 756 (3d Dept 1990) (prior restraint may be 
permissible to restrain libel if publication is part and parcel of course of 
conduct deliberately carried on to further fraudulent or unlawful 
purpose). Speech that communicates a serious expression of intent to 
commit an act of unlawful violence to a particular individual or group of 
individuals justifies prior restraint of speech, Brummer v Wey, supra 
(vacating injunction restraining future publication of website material 
directed at plaintiff because speech, while highly offensive, repulsive 
and inflammatory, did not threaten plaintiff or call for violence against 
him). 


In light of the patchwork nature of the rules governing defamation, 
the following chart is included to indicate the differing rules to be ap- 
plied depending on whether the plaintiff is a public official, public figure, 
or private individual and further depending on whether the speech 
involves matters of private or public concern. Not noted in the chart, 
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PJI 3:23 


but arguably relevant (see commentary accompanying PJI 3:23A), is the 
media or non-media status of the defendant. 


Public Official / Pub- 
lic Figure (PJI 3:23) 


Private Plaintiff 
Speech of Public 
Concern (PJI 3:23A) 


Private Plaintiff/ 
Speech of Private 
Concern /Non-Media 
Defendant (PJI 
3:23B) 


Private Plaintiff/ 
Speech of Private 
Concern / Media 
Defendant (PJI 
3:23C) 


C. Defenses 


Burden re Truth/ 
Falsity 


plaintiff - clear and 
convincing evidence 


plaintiff - 
preponderance of 
the evidence 


common law rules 
(no authoritative 
decision to contrary) 
- preponderance of 
the evidence 


common law rules 
(no authoritative 
decision to contrary) 
- preponderance of 
the evidence 


1. Absolute Privilege 


Fault Standard 


constitutional 
malice (PJI 3:28) 
- clear and 
convincing evi- 
dence 

gross irresponsi- 
bility (PJI 3:28A) 
- preponderance 
of the evidence 


common law 
rules (no author- 


- itative decision 


to contrary) - 
preponderance of 
the evidence 
negligence (PJI 
3:28B) - 
preponderance of 
the evidence 


Damages 


common law rules 
(PJI 3:29, 3:29A, 
3:30) 


no presumed or pu- 
nitive damages, 
absent 
constitutional malice 
(PJI 3:29B) 


common law rules 
(PJI 3:29, 3:29A, 
3:30) 


common law rules 
(PJI3:29, 3:29A, 
3:30) 


An absolute privilege constitutes a complete defense to defamation 
and operates to relieve the defendant of liability for defamatory state- 
ments regardless of the defendant’s motive. Thus, when the defendant 
enjoys an absolute immunity, the defendant will not be liable for a de- 
famatory utterance even when made with common law malice, i.e., ill 
will, spite or culpable recklessness. An absolute privilege attaches to 
communications made by legislators and governmental executives in 
the course of their official duties, by judges and other participants in 
judicial proceedings and by one spouse to another. Statutory absolute 
privileges are conferred on publishers of fair and true reports of judicial, 
legislative or other official proceedings, Civil Rights Law § 74, and on 
radio and television stations and personnel for defamatory statements 
by political candidates, Civil Rights Law §-75. Also, as with any 
intentional tort, plaintiffs consent confers an absolute privilege. For a 
detailed discussion of absolute privilege, see PJI 3:31, Comment. 


2. Qualified Privilege 


A qualified privilege differs from an absolute privilege in that a 
qualified privilege is conditional and will be lost if the statement was 
not made for its stated purpose or if it was not made in good faith. A 
qualified privilege arises whenever a communication is made in good 
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faith, with belief in its truth, about any subject matter in which the 
party making it has an interest, or in reference to which that party has 
a duty, so long as the communication is made to a person having a cor- 
responding interest or duty. Such interest or duty may be legal, social, 
moral or familial, Park Knoll Associates v Schmidt, 59 NY2d 205, 464 
NYS2d 424, 451 NE2d 182 (1983); Byam v Collins, 111 NY 143, 19 NE 
75 (1888). Even though the statement is defamatory, if the person com- 
municating it enjoys a qualified privilege, there is no liability unless in 
making the statement defendant acted with common law malice, i.e., ill 
will, spite or culpable recklessness, Shapiro v Health Ins. Plan of 
Greater New York, 7 NY2d 56, 194 NYS2d 509, 163 NE2d 333 (1959); 
see Edwards v Nicolai, 153 AD3d 440, 60 NYS3d 40 (1st Dept 2017) 
(malice that can be inferred can overcome qualified privilege attaching 
to statements to police). 


At common law, “fair comment” was recognized as a qualified privi- 
lege to protect statements of opinion, based on facts truly stated, that 
represent a fair and honest expression of the writer’s real opinion about 
a matter of public interest, see Cole Fisher Rogow, Inc. v Carl Ally, Inc., 
25 NY2d 943, 305 NYS2d 154, 252 NE2d 633 (1969); Prosser & Keeton, 
Torts (5th Ed) 831 § 115. Inasmuch as statements of opinion that do not 
imply a defamatory statement of fact are no longer actionable, see 
Milkovich v Lorain Journal Co., 497 US 1, 110 SCt 2695 ia this 
privilege is no longer necessary. 


For a detailed discussion of qualified privilege, see PJI 3: 32, 
Comment. 


3. “Constitutional Privilege” 


While the holdings of New York Times and its progeny are often 
characterized as creating a “constitutional privilege,” they are better 
understood as impacting on the elements of plaintiffs prima facie case 
by imposing constitutional limits on the cause of action. In fact, it is 
misleading to characterize these holdings as creating a constitutional 
privilege, because that designation implies that the defendant has the 
burden of establishing the privilege which is directly contrary to New 
York Times Co. v Sullivan, 376 US 254, 84 SCt 710 (1964); Bose Corp. v 
Consumers Union of U.S., Inc., 466 US 485, 104 SCt 1949 (1984), and 
Philadelphia Newspapers, Inc. v Hepps, 475 US 767, 106 SCt 1558 
(1986), which place the burden on the plaintiff; see Restatement, Second, 
Torts § 580A, Comment e. 


4. Truth 


At common law, truth was considered a complete defense to any ac- 
tion for defamation. As a result of New York Times Co. v Sullivan, 376 
US 254, 84 SCt 710 (1964), and more specifically, Philadelphia 
Newspapers, Inc. v Hepps, 475 US 767, 106 SCt 1558 (1986), falsity is 
now a part of plaintiffs prima facie case, at least when plaintiff is a 
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public official or public figure, see Rinaldi v Holt, Rinehart & Winston, 
Inc., 42 NY2d 369, 397 NYS2d 943, 366 NE2d 1299 (1977), or when 
plaintiff is a private individual, the speech relates to matters of public 
concern, and the action involves a media defendant, see Fairley v 
Peekskill Star Corp., 83 AD2d 294, 445 NYS2d 156 (2d Dept 1981). 
Thus, truth may be treated as a defense only in those defamation cases 
involving private plaintiffs and speech relating to matters of purely 
private concern. See Comment, PJI 3:23B. 


D. Who May Be Defamed? 


Any living person may be the subject of a defamation, but no action 
will lie for a defamatory statement concerning a person already dead, 
Rose v Daily Mirror, 284 NY 335, 31 NE2d 182 (1940); see Restatement, 
Second, Torts § 560. A cause of action for the defamation of a living 
person survives the death of the person defamed or of the defamer, and 
an action based thereon for compensatory damages may be brought or 
continued by or against the estate representative of the deceased party, 
EPTL 11-3.2. In such cases, punitive damages may be recovered if the 
action is brought on or after September 1, 1982, and if such damages 
would have been recoverable by the decedent if he or she had survived, 
EPTL 5-4.3, as amended by L. 1982, ch. 100, § 1, see 1982 Report of the 
Law Revision Commission, 1982 Session Laws at 2293, 2415-2421 and 
Legislative Memorandum, id, at 2414. Where the action was brought 
prior to September 1, 1982, punitive damages are not recoverable, see 
Moore v Washington, 34 AD2d 903, 311 NYS2d 310 (1st Dept 1970). 


A corporation, whether commercial or nonprofit, or an unincorpo- 
rated association may also be the subject of a defamation, New York 
Soc. for Suppression of Vice v Macfadden Publications, 260 NY 167, 183 
NE 284 (1932); Kirkman v Westchester Newspapers, 287 NY 373, 39 
NE2d 919 (1942); Alianza Dominicana, Inc. v Luna, 229 AD2d 328, 645 
NYS2d 28 (1st Dept 1996); Restatement, Second, Torts §§ 561, 562. A 
governmental entity, however, may not be defamed, Cayuga Nation v 
Showtime Networks Inc., 191 AD3d 573, 1388 NYS3d 873 (1st Dept 
2021) (Cayuga Nation, a governmental entity, cannot maintain a libel 
claim); Lazore v NYP Holdings, Inc., 61 AD3d 440, 876 NYS2d 59 (1st 
Dept 2009) (dismissing libel claim by tribal council member where of- 
fending statement was directed at tribe’s governing body); see New 
York Times Co. v Sullivan, 376 US 254, 84 SCt 710 (1964); Chicago v 
Tribune Co., 307 Ill 595, 1389 NE 86 (1923); Johnson City v Cowles 
Communications, Inc., 477 SW2d 750 (Tenn 1972). In Capital Dist. 
Regional Off-Track Betting Corp. v Northeastern Harness Horsemen’s 
Ass’n, 92 Misc2d 232, 399 NYS2d 597 (Sup 1977), it was held that a 
public benefit corporation, which possesses many of the powers of a mu- 
nicipal corporation, may also not be defamed. 


As to defamation of a business corporation, if false criticism has 
been directed solely at its product, recovery may be had only if the 
plaintiff pleads and proves common law malice, special harm and falsity, 
Hamlet Development Co. v Venitt, 95 AD2d 798, 463 NYS2d 514 (2d 
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Dept 1983), affd, 60 NY2d 677, 468 NYS2d 105, 455 NE2d 664 (1983) 
which also held that standards applicable to defamation of corporation 
also apply to defamation of joint ventures; Ruder & Finn Inc. v Seaboard 
Sur. Co., 52 NY2d 663, 439 NYS2d 858, 422 NE2d 518 (1981); Drug 
Research Corp. v Curtis Pub. Co., 7 NY2d 435, 199 NYS2d 33, 166 
NE2d 319 (1960); Abernathy & Closther v Buffalo Broadcasting Co., 
Inc., 176 AD2d 300, 574 NYS2d 568 (2d Dept 1991); see Cohn v National 
Broadcasting Co., Inc., 67 AD2d 140, 414 NYS2d 906 (1st Dept 1979), 
affd, 50 NY2d 885, 430 NYS2d 265, 408 NE2d 672 (1980), holding that 
a law firm, professional corporation, has no derivative claim for defama- 
tion of any member. On the other hand, if the criticism or accusation 
can reasonably be understood by its audience to impeach the corporate 
plaintiff's integrity or business methods, such as a statement reason- 
ably interpreted as charging plaintiff drug company with fraud and 
deceit in marketing an unsafe and unwholesome drug product, no 
special harm need be shown, Harwood Pharmacal Co. v National 
Broadcasting Co., 9 NY2d 460, 214 NYS2d 725, 174 NE2d 602 (1961); 
Drug Research Corp. v Curtis Pub. Co., supra; see Sandals Resorts 
Intern. Ltd. v Google, Inc., 86 AD3d 32, 925 NYS2d 407 (1st Dept 2011). 


E. Statute of Limitations and Single Publication Rule 


The statute of limitations for defamation is one year, CPLR 215(3), 
Harris v Fort Ann, 35 AD3d 928, 825 NYS2d 804 (3d Dept 2006). A libel 
action against a village is timely when a notice of claim is brought 
within one year and ninety days of the publication, General Municipal 
Law § 50-i(1)(c); Ruggiero v Phillips, 292 AD2d 41, 739 NYS2d 797 (4th 
Dept 2002). An action against a municipal officer acting within the 
scope of employment is also subject to § 50-i(1)(c), id. A claim against 
the city department of education requires. a notice of claim to be filed 
within three months, Education Law § 3813(1), Gondal v New York City 
Dept. of Educ., 19 AD8d 141, 796 NYS2d 594 (1st Dept 2005). The 
cause of action for slander accrues on the date the defamatory words 
are uttered, not on the date of plaintiffs discovery, Meyer v Onondaga, 
30 AD3d 1002, 817 NYS2d 464 (4th Dept 2006); Seymour v New York 
State Elec. & Gas Corp., 215 AD2d 971, 627 NYS2d 466 (3d Dept 1995); 
Karam v First American Bank of New York, 190 AD2d 1017, 593 NYS2d 
640 (4th Dept 1993); Memory’s Garden, Inc. v D’Amico, 84 AD2d 892, 
445 NYS2d 45 (3d Dept 1981). The republication by the news media of 
an allegedly defamatory statement does not revive the original publica- 
tion, Bassim v Hassett, 184 AD2d 908, 585 NYS2d 566 (8d Dept 1992). 


The “single publication rule” treats all copies of a single issue of a 
newspaper or magazine or a single edition of a book as one publication 
giving rise to one cause of action and the one year statute of limitations 
runs from the date of that publication, see Rinaldi v Viking Penguin, 
Inc., 52 NY2d 422, 438 NYS2d 496, 420 NE2d 377 (1981) (book); Wolfson 
v Syracuse Newspapers, 254 App Div 211, 4 NYS2d 640 (4th Dept 1938), 
affd, 279 NY 716, 18 NE2d 676 (1939) (newspaper); Gregoire v G. P. 
Putnam’s Sons, 298 NY 119, 81 NE2d 45 (1948); Khaury v Playboy 
Publications, Inc., 430 F Supp 1842 (SDNY 1977) (magazine). For a 
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more complete discussion of the “single publication rule,” see PJI 3:26, 
Comment. 


The Court of Appeals, in Gregoire v G. P. Putnam’s Sons, 298 NY 
119, 81 NE2d 45 (1948), held that in cases governed by the single publi- 
cation rule, the cause of action arises when the finished product is 
released by the publisher for sale in accord with trade practice. An is- 
sue that has not been addressed by the Court of Appeals is whether 
publication occurs upon delivery to a carrier or upon availability to the 
public. It appears to be settled, however, that the date of actual distri- 
bution to the public governs, rather than the release date to a common 
carrier, Sorge v Parade Publications, Inc., 20 AD2d 338, 247 NYS2d 317 
(1st Dept 1964); see Tomasino v William Morrow & Co., Inc., 174 AD2d 
734, 571 NYS2d 571 (2d Dept 1991); Pascuzzi v Montcalm Pub. Corp., 
65 AD2d 786, 410 NYS2d 325 (2d Dept 1978); Stella v James J. Farley 
Ass’n, 204 Misc 998, 122 NYS2d 322 (Sup 1953), aff'd, 284 App Div 873, 
135 NYS2d 234 (1st Dept 1954). Similarly, the Second Circuit, interpret- 
ing New York law, has concluded that the cause of action arises when 
the publication goes on sale to the public at newsstands rather than 
upon mere delivery to a carrier or distributor, Zuck v Interstate Pub. 
Corp., 317 F2d 727 (2d Cir 1963); see Khaury v Playboy Publications, 
Inc., 430 F Supp 1342 (SDNY 1977); see also Osmers v Parade Publica- 
tions, Inc., 234 F Supp 924 (SDNY 1964) (publication occurs on the 
earliest date on which the libel was substantially and effectively com- 
municated to a meaningful mass of readers, the public for which the 
publication was intended, not some small segment of it). Publication of 
a libel for purposes of the statute of limitations is not the same as the 
“publication date,” a term of art in the book publishing industry refer- 
ring to publicity events, which occurs substantially after the material 
has been shipped to bookstores and sales are under way, Love v William 
Morrow and Co., Inc., 193 AD2d 586, 597 NYS2d 424 (2d Dept 1993). 


F. Internet Content Providers 


The federal Communications Decency Act (CDA), 47 USC § 230, 
which was enacted to preserve the vibrancy and freedom of the internet 
and other interactive computer services, creates an exception to the 
general rule that publishers of defamatory material authored by others 
are subject to tort liability, Shiamili v Real Estate Group of New York, 
Inc., 17 NY3d 281, 929 NYS2d 19, 952 NE2d 1011 (2011). Specifically, 
47 USC § 230(c)(1) states that “[nlo provider or user of an interactive 
computer service shall be treated as the publisher or speaker of any in- 
formation provided by another information content provider.” Further, 
the statute preempts state law tort claims to the extent that they are 
inconsistent with its provisions, id § 230(e)(3). 


Under the CDA, a defendant is immune from liability under state 
defamation law if it is (a) a “provider or user of an interactive computer 
service”; (b) the defendant is sued as a “publisher” or “speaker”; and (c) 
the action is based on “information provided by another information 
content provider,” 47 USC § 230(c)(1). An “information content 
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provider” is “any person or entity that is responsible, in whole or in 
part, for the creation or development of information provided through 
the Internet or any other interactive computer service,” id § 230(f)(3). 


In Shiamili v Real Estate Group of New York, Inc., 17 NY3d 281, 
929 NYS2d 19, 952 NE2d 1011 (2011), the Court of Appeals adopted the 
“national consensus” by holding that the immunity conferred by the 
statute for third-party content applies whenever such liability depends 
on a claim that the provider was a “publisher” or “speaker” of the objec- 
tionable material. Thus, CDA bars actions seeking to hold a service 
provider liable for exercising a publisher’s traditional editorial func- 
tions, including deciding whether to publish, withdraw, postpone or 
alter third-party content, regardless of whether the provider acts in a 
neutral or selective manner, id. However, a defendant who is itself the 
content provider cannot take advantage of the statutory immunity, id. 


Recognizing that the statutory definition of “content provider” is 
“elastic,” the Shiamili Court left open whether a party who maintains a 
website is also a “content provider” if it contributes materially to the al- 
leged illegality of the content, Shiamili v Real Estate Group of New 
York, Inc., 17 NY3d 281, 929 NYS2d 19, 952 NE2d 1011 (2011). Even if 
that test were applicable, however, it would not be satisfied by a show- 
ing that defendant implicitly encouraged users to post negative com- 
ments about plaintiff on its website or that defendant moved a third 
party’s comments to its own post, id. g 
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II. Instructions—Intentional Torts—Defamation 
A. ELEMENTS oF CASE 


1. ELEMENTS oF CaseE—Pus.ic OFFiciaL/PUBLIC FIGURE 


PJI 3:23. Intentional Torts—Defamation—Elements of 
Case—Public Official/Public Figure 


This is an action to recover damages for libel. 
A libel is a writing or broadcast which tends to ex- 
pose the plaintiff to public hatred, contempt, 
ridicule or disgrace. [State facts alleged to constitute 
the defamation, such as:—(Plaintiff claims that the 
defendant published an article in its newspaper 
which falsely accused the plaintiff of 
embezzlement.)/ Specifically, plaintiff claims that 
the following statement was defamatory: /quote 
statement] 


To recover damages for libel, plaintiff has the 
burden of proving several distinct elements. If the 
plaintiff has proved all of these elements, you will 
decide in plaintiffs favor and go on to determine 
the amount of damages. However, if plaintiff failed 
to prove any one of these elements, plaintiff may 
not recover. 


First, plaintiff must prove by a fair preponder- 
ance of the credible evidence that the statement 
was defamatory, meaning that the statement had a 
tendency to expose the plaintiff to public hatred, 
contempt, ridicule or disgrace. 


Second, plaintiff must prove by a fair prepon- 
derance of the credible evidence that the state- 
ment referred to the plaintiff, meaning that the 
statement would be reasonably understood to be 
about the plaintiff. 


Third, plaintiff must prove by a fair preponder- 
ance of the credible evidence that defendant 
published or broadcast the statement, meaning 
that the defendant communicated the statement to 
someone other than the plaintiff. 
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Fourth, plaintiff must prove by clear and 
convincing evidence that the statement was false, 
meaning substantially untrue. 


Fifth, plaintiff must prove by clear and con- 
vincing evidence that when defendant made the 
statement, defendant knew that it was false or 
acted in reckless disregard of the truth or falsity 
of the statement. 


[In cases involving libel by extrinsic fact (unless 
the extrinsic fact provides a defamatory import 
that fits within one of the categories of slander 
per se), plain slander or those involving the 
single instance rule, add the following sixth 
element:] 


Sixth, plaintiff must prove by a fair preponder- 
ance of the credible evidence that the statement 
was a substantial factor in causing plaintiff to suf- 
fer financial loss. 


You will notice that I told you that the plaintiff 
must prove three (four) of these elements of (his, | 
her, its) libel claim by a “fair preponderance of the 
credible evidence” and two elements by “clear and 
convincing evidence.” 


What does “a fair preponderance of the cred- 
ible evidence” mean? The credible evidence means 
the testimony or exhibits that you find to be 
worthy of belief. A preponderance means the 
greater part of such evidence. That does not mean 
the greater number of witnesses or the greater 
length of time taken by either side. The phrase 
refers to the quality of the evidence, that is, its 
convincing quality, the weight and the effect that 
it has on your mind. The law requires that, in or- 
der for the plaintiff to sustain (his, her, its) burden 
of proof, the evidence that supports (his, her, its) 
claim must appeal to you as more nearly represent- 
ing what took place than that opposed to (his, her, 
its) claim. If it does not, or if it weighs so evenly 
that you are unable to say that there is a prepon- 
derance on either side, then you must decide the 


Torts OTHER THAN NEGLIGENCE PJI 3:23 


question in favor of the defendant. If the evidence 
favoring the plaintiff's claim outweighs the evi- 
dence opposed to it that you must decide in favor 
of the plaintiff. 


As I told you, plaintiff has the burden of prov- 
ing, by clear and convincing evidence, that the 
statement was false and that when defendant made 
the statement, defendant knew that it was false or 
acted with reckless disregard of whether it was 
true or false. “Clear and convincing evidence” is a 
more demanding standard of proof than a fair 
preponderance of the credible evidence. Clear and 
convincing evidence is evidence that satisfies you 
that there is a high degree of probability that the 
statement was substantially untrue and that when 
defendant made the statement, defendant knew 
that it was false or acted with reckless disregard 
of whether it was true or false. 


I am going to provide you with a written 
verdict form. You will decide this case by answer- 
ing the following questions: /see PJI 3:23 SV] 


Comment 
[See also Introductory Statement preceding PJI 3:23.] 


Based on New York Times Co. v Sullivan, 376 US 254, 84 SCt 710 
(1964); Bose Corp. v Consumers Union of U.S., Inc., 466 US 485, 104 
SCt 1949 (1984); Curtis Pub. Co. v Butts, 388 US 130, 87 SCt 1975 
(1967); Mahoney v Adirondack Pub. Co., 71 NY2d 31, 523 NYS2d 480, 
517 NE2d 1365 (1987); Rinaldi v Holt, Rinehart & Winston, Inc., 42 
NY2d 369, 397 NYS2d 943, 366 NE2d 1299 (1977). 


The pattern charge sets forth the elements of the cause of action 
and the applicable burden of proof when the plaintiff is a public official 
or public figure. It should be supplemented, where necessary, with the 
more specific charges that follow which separately address each of the 
elements of plaintiff's cause of action, see PJI 3:24—PJI 3:29. This 
charge should also be supplemented, where appropriate, with instruc- 
tions regarding libel by extrinsic fact, see PJI 3:24.1, the single instance 
rule, see PJI 3:24.2, slander per se, see PJI 3:24.3, plain slander, see 
PJI 3:24.4, and with instructions regarding available defenses, see PJI 
3:33-PJI 3:33. 


As noted in the Introductory Statement, supra, the First Amend- 
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ment to the United States Constitution imposes serious restrictions on 
the tort of defamation. In 1964, New York Times Co. v Sullivan, 376 US 
254, 84 SCt 710 (1964), held that a public official defamed in connection 
with the conduct of his/her office may not recover unless the public of- 
ficial proves that the defendant acted with constitutional malice, i.e., 
knowledge of the falsity of the communication or reckless disregard of 
its truth or falsity. The falsity must be material, Air Wisconsin Airlines 
Corp. v Hoeper, 134 SCt 852 (2014). A materially false statement is one 
that would have a different effect on the mind of the reader or listener 
from that which the truth would have produced, id. The inquiry in this 
connection is whether the falsehood affects the plaintiffs reputation, id. 
The Supreme Court subsequently imposed the same restriction on defa- 
mation actions brought by public figures who were not public officials, 
Curtis Pub. Co. v Butts, 388 US 130, 87 SCt 1975 (1967). 


Public Officials 


The designation public official “applies at the very least to those 
among the hierarchy of government employees who have, or appear to 
the public to have, substantial responsibility for or control over the 
conduct of government affairs,” Rosenblatt v Baer, 383 US 75, 86 SCt 
669 (1966). The Times rule has been applied to public officials holding 
the office of deputy chief of detectives, Time, Inc. v Pape, 401 US 279, 
91 SCt 633 (1971); Ocala Star-Banner Co. v Damron, 401 US 295, 91 
SCt 628 (1971); see St. Amant v Thompson, 390 US 727, 88 SCt 1323 
(1968) (deputy sheriff); Sweeney v Prisoners’ Legal Services of New 
York, Inc., 84 NY2d 786, 622 NYS2d 896, 647 NE2d 101 (1995) (correc- 
tion officer); Scott v Cooper, 226 AD2d 360, 640 NYS2d 248 (2d Dept 
1996) (Chief of Police); Stanwick v Meloni, 158 AD2d 944, 551 NYS2d 
106 (4th Dept 1990) (superintendent of county jail); Dally v Orange 
County Publications, 117 AD2d 577, 497 NYS2d 947 (2d Dept 1986) 
(deputy sheriff); Roche v Hearst Corp., 53 NY2d 767, 489 NYS2d 352, 
421 NE2d 844 (1981) (county attorney); Kerwick v Orange County 
Publications Division of Ottaway Newspapers, Inc., 53 NY2d 625, 438 
NYS2d 778, 420 NE2d 970 (1981) (tax assessor); Rinaldi v Holt, 
Rinehart & Winston, Inc., 42 NY2d 369, 397 NYS2d 943, 366 NE2d 
1299 (1977) Gustice of the Supreme Court of the State of New York); 
Udell v NYP Holdings, Inc., 169 AD3d 954, 94 NYS3d 314 (2d Dept 
2019) (same); Martin v Daily News L.P., 121 AD3d 90, 990 NYS2d 473 
(1st Dept 2014) (referring to Justice of the New York State Supreme 
Court as “public figure”); Schneph v New York Post Corp., 16 NY2d 
1011, 265 NYS2d 897, 213 NE2d 309 (1965) (chief of the Division of 
Penalties in the office of the Corporation Counsel of the City of New 
York); Stuart v Porcello, 193 AD2d 311, 603 NYS2d 597 (8d Dept 1993) 
(state trooper who was also president of Police Benevolent Association); 
Duane v Prescott, 134 AD2d 560, 521 NYS2d 459 (2d Dept 1987) 
(member of the state legislature); Silbowitz v Lepper, 32 AD2d 520, 299 
NYS2d 564 (1st Dept 1969) (supervisor and senior administrator of a 
post office station); Kruteck v Schimmel, 27 AD2d 837, 278 NYS2d 25 
(2d Dept 1967) (the auditor for a waterworks); Cabin v Community 
Newspapers, Inc., 27 AD2d 543, 275 NYS2d 396 (2d Dept 1966) (member 
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of a school board); Dattner v Pokoik, 81 AD2d 572, 4837 NYS2d 425 (2d 
Dept 1981) (village building inspector); Scacchetti v Gannett Co., Inc., 
123 AD2d 497, 507 NYS2d 337 (4th Dept 1986) (police sergeant); Orr v 
Lynch, 60 AD2d 949, 401 NYS2d 897 (3d Dept 1978), affd, 45 NY2d 
903, 411 NYS2d 10, 383 NE2d 562 (1978) (policeman); Malerba v 
Newsday, 64 AD2d 623, 406 NYS2d 552 (2d Dept 1978) (policeman). 


However, the Times rule has not been applied to a senior court 
clerk of the Supreme Court, because his position is not of such 
importance that the public has an independent interest in his qualifica- 
tions and performance apart from the public’s general interest in the 
qualifications and performance of all government employees, Lambert v 
Corcoran, 209 AD2d 674, 619 NYS2d 326 (2d Dept 1994). Similarly, the 
Times rule has not been applied to an associate corporation counsel 
employed by a municipality, Porcari v Gannett Satellite Information 
Network, Inc., 50 AD3d 993, 856 NYS2d 217 (2d Dept 2008). Nor has 
the Times rule been applied to a public school teacher, Dec v Auburn 
Enlarged School Dist., 249 AD2d 907, 672 NYS2d 591 (4th Dept 1998). 


The Times rule is not limited to those in office or performing official 
acts but also includes those who are running for office, Monitor Patriot 
Co. v Roy, 401 US 265, 91 SCt 621 (1971); Ocala Star-Banner Co. v 
Damron, 401 US 295, 91 SCt 628 (1971). 


Public Figures 


Public figures include persons of pervasive power and influence who 
have assumed roles of special prominence in the affairs of society and 
those who have thrust themselves to the forefront of particular public 
controversies in order to influence the resolution of the issues involved, 
Time, Inc. v Firestone, 424 US 448, 96 SCt 958 (1976); Gertz v Robert 
Welch, Inc., 418 US 323, 94 SCt 2997 (1974); Curtis Pub. Co. v Butts, 
388 US 130, 87 SCt 1975 (1967); see Mahoney v Adirondack Pub. Co., 
71 NY2d 31, 523 NYS2d 480, 517 NE2d 1365 (1987) (football coach); 
Maule v NYM Corp., 54 NY2d 880, 444 NYS2d 909, 429 NE2d 416 
(1981) (famous sportswriter); James v Gannett Co., Inc., 40 NY2d 415, 
386 NYS2d 871, 353 NE2d 834 (1976) (widely known bellydancer); Gilberg 
v Goffi, 21 AD2d 517, 251 NYS2d 823 (2d Dept 1964), affd, 15 NY2d 
1023, 260 NYS2d 29, 207 NE2d 620 (1965) (partner of a mayor who was 
involved in an election campaign); Martin v Daily News L.P., 121 AD3d 
90, 990 NYS2d 473 (1st Dept 2014) (Justice of the New York State 
Supreme Court); Cancer Action NY v St. Lawrence County Newspapers 
Corp., 12 AD3d 880, 784 NYS2d 727 (3d Dept 2004) and Hassig v 
FitzRandolph, 8 AD3d 930, 779 NYS2d 613 (3d Dept 2004) (activists); 
see also Wolston v Reader’s Digest Ass’n, Inc., 443 US 157, 99 SCt 2701 
(1979) (dissenting opinion); Fairley v Peekskill Star Corp., 83 AD2d 
294, 445 NYS2d 156 (2d Dept 1981); Greenberg v CBS Inc., 69 AD2d 
693, 419 NYS2d 988 (2d Dept 1979). The fact that plaintiffs had 
returned to private life does not take the case out of the rule, Cohn v 
National Broadcasting Co., Inc., 67 AD2d 140, 414 NYS2d 906 (1st Dept 
1979), aff'd, 50 NY2d 885, 430 NYS2d 265, 408 NE2d 672 (1980). 
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The task of defining public figures is a difficult and sensitive 
exercise unsusceptible to the application of rigid or mechanical rules, 
Tavoulareas v Piro, 817 F2d 762 (DC Cir 1987), which has been likened 
to “trying to nail a jellyfish to the wall,” Rosanova v Playboy Enterprises, 
Inc., 411 F Supp 440, 443 (SDGa 1976), affd, 580 F2d 859 (5th Cir 
1978). For purposes of defamation there are two different types of pub- 
lic figures—the all-purpose public figure and the limited-purpose public 
figure, Gertz v Robert Welch, Inc., 418 US 323, 352, 94 SCt 2997 (1974); 
Gottwald v Sebert, 193 AD3d 573, 148 NYS3d 37 (1st Dept 2021); White 
v Tarbell, 284 AD2d 888, 727 NYS2d 496 (3d Dept 2001). All-purpose or 
“pervasive” public figures are those who occupy a position which has 
continuing news value or who exercise general persuasive power or 
influence in matters of public concern, see e.g., Buckley v Littell, 539 
F2d 882 (2d Cir 1976) (well-known political author and journalist 
considered a pervasive public figure). Limited-purpose public figures are 
those who have voluntarily injected themselves into a particular public 
controversy, Gertz v Robert Welch, Inc., supra; Farber v Jefferys, 103 
AD3d 514, 959 NYS2d 486 (1st Dept 2013); Guerrero v Carva, 10 AD38d 
105, 779 NYS2d 12 (1st Dept 2004). 


However, “[albsent clear evidence of general fame or notoriety in 
the community, and pervasive involvement in the affairs of society, an 
individual should not be deemed a public personality for all aspects of 
his life,” Gertz v Robert Welch, Inc., 418 US 3238, at 345, 94 SCt 2997 
(1974); see Gottwald v Sebert, 193 AD3d 573, 148 NYS3d 37 (1st Dept 
2021). “A libel defendant must show more than mere newsworthiness to 
justify application of the demanding burden of New York Times,” Wolston 
v Reader’s Digest Ass’n, Inc., 448 US 157, 99 SCt 2701 (1979); see also 
Fairley v Peekskill Star Corp., 83 AD2d 294, 445 NYS2d 156 (2d Dept 
1981). Thus, the ex-husband of a celebrity, who, although a television 
producer, was not famous in his own right, was not a general public 
figure, Krauss v Globe Intern., Inc., 251 AD2d 191, 674 NYS2d 662 (1st 
Dept 1998) and Huggins v Moore, 253 AD2d 297, 689 NYS2d 21 (1st 
Dept 1999), rev'd on other grounds, 94 NY2d 296, 704 NYS2d 904, 726 
NE2d 456 (1999). An acclaimed music producer well-known in the 
entertainment industry but not a household name followed by the pub- 
lic or a celebrity, or someone who invites attention and comment, is not 
a general purpose public figure, Gottwald v Sebert, supra. Success in a 
high-profile career, without more, does not make an individual a gen- 
eral purpose public figure, id. 


Public personalities are typically treated as public figures, not 
because they have injected themselves into a particular controversy but 
because these individuals have invited attention and comment as a 
result of their roles in society, thus assuming the risk of some erroneous 
statements. As public personalities, they are less vulnerable to errone- 
ous statements because of their access to the public and their concom- 
mitant ability to set the record straight, see Gertz v Robert Welch, Inc., 
418 US 323, 94 SCt 2997 (1974); see also James v Gannett Co., Inc., 40 
NY2d 415, 386 NYS2d 871, 353 NE2d 834 (1976) (“[t]he essential ele- 
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ment underlying the category of public figures is that the publicized 
person has taken an affirmative step to attract public attention”). Thus, 
professional athletes and entertainers are often treated as public figures 
because the public has a continuing interest in them and because they 
have taken steps to attract such interest, Wilsey v Saratoga Harness 
Racing, Inc., 140 AD2d 857, 528 NYS2d 688 (3d Dept 1988) (licensed 
harness driver treated as a public figure). 


Voluntary attention-seeking, or voluntary participation in a partic- 
ular controversy is a key factor in determining limited public figure 
status, see James v Gannett Co., Inc., 40 NY2d 415, 386 NYS2d 871, 
353 NE2d 834 (1976); Gottwald v Sebert, 193 AD3d 573, 148 NYS3d 37 
(1st Dept 2021); Farber v Jefferys, 103 AD3d 514, 959 NYS2d 486 (1st 
Dept 2013); Curry v Roman, 217 AD2d 314, 685 NYS2d 391 (4th Dept 
1995); Samuels v Berger, 191 AD2d 627, 595 NYS2d 231 (2d Dept 1993); 
Bee Publications, Inc. v Cheektowaga Times, Inc., 107 AD2d 382, 485 
NYS2d 885 (4th Dept 1985). Thus, the Supreme Court declined to treat 
a wealthy socialite involved in a divorce as a public figure when it was 
defendant’s defamatory publication that created a public stir about the 
divorce, rather than anything the plaintiff did to attract attention, 
Time, Inc. v Firestone, 424 US 448, 96 SCt 958 (1976); see also Wolston 
v Reader’s Digest Ass’n, Inc., 443 US 157, 99 SCt 2701 (1979) (refusal to 
appear before a grand jury did not make plaintiff a public figure); Hutchin- 
son v Proxmire, 443 US 111, 99 SCt 2675 (1979) (receipt of Senator 
Proxmire’s Golden Fleece Award by the recipient of federal research 
funds did not make the plaintiff a public figure); Gottwald v Sebert, 
supra (seeking publicity for his record label, his music, and artists he 
represented, and never injecting himself into public debate about sexual 
assault or abuse of artists in music industry did not make plaintiff a 
limited purpose public figure); Fairley v Peekskill Star Corp., 83 AD2d 
294, 445 NYS2d 156 (2d Dept 1981) (applying to open retardate facility 
did not make applicant a public figure). The owners of a bingo parlor 
were not public figures by virtue of their ownership of the community’s 
largest business which was allegedly the subject of a tribal investiga- 
tion, absent evidence that they sought to expand the controversy outside 
the scope of litigation or otherwise publicize their grievances, White v 
Tarbell, 284 AD2d 888, 727 NYS2d 496 (3d Dept 2001). A licensed 
psychologist who served as a senior teacher and spiritual leader for a 
branch of the Himalayan International Institute, and who wrote articles 
on yoga primarily for members of the Institute was not a public figure 
because he neither had achieved general fame or notoriety nor had he 
voluntarily injected himself into the vortex of a particular controversy, 
Sovik v Healing Network, 244 AD2d 985, 665 NYS2d 997 (4th Dept 
1997) (citing PJI). 


However, a law professor was deemed a public figure where he vol- 
untarily publicized his lawsuit against a university for denial of tenure 
by issuing a press release, publishing an article in a student newspaper 


and putting copies of his complaints in the university library, Blum v 
State, 255 AD2d 878, 680 NYS2d 355 (4th Dept 1998). Neither the 
receipt of public funds nor involvement in a controversial industry alone 
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confers public figure status, Mahoney v State, 236 AD2d 37, 665 NYS2d 
691 (3d Dept 1997) (engineering firm and principals who bid for and 
secured public construction contracts not public figures). 


A small number of cases recognize the possibility that a plaintiff 
could be deemed an involuntary limited public figure where the person 
was caught up in a public controversy and assumed a prominent posi- 
tion in the outcome, see Beach v Touradji Capital Management, LP, 144 
AD3d 557, 42 NYS3d 96 (1st Dept 2016); White v Tarbell, 284 AD2d 
888, 727 NYS2d 496 (3d Dept 2001); Daniel Goldreyer, Ltd. v Dow 
Jones & Co., Inc., 259 AD2d 353, 687 NYS2d 64 (1st Dept 1999) (citing 
Dameron v Washington Magazine, Inc., 779 F2d 736 (DC Cir 1985); 
Waldbaum v Fairchild Publications, Inc., 627 F2d 1287 (DC Cir 1980)). 
However, a determination that a plaintiff was an involuntary limited 
public figure “must be exceedingly rare,” Gertz v Robert Welch, Inc., 
418 US 323, 94 SCt 2997 (1974); see White v Tarbell, supra. Thus, in 
White v Tarbell the court held that the mention of the plaintiff in a few 
magazine articles that merely reported on a lawsuit involving a private 
dispute was insufficient to make the plaintiff an involuntary limited 
public figure. On the other hand, in Daniel Goldreyer, Ltd. v Dow Jones 
& Co., Inc., supra, the court found that the plaintiff, a controversial art 
restorer known within his profession, was an involuntary limited public 
figure where the action concerned an article reporting on his supposed 
use of certain “questionable techniques” in restoring a painting for a 
Dutch museum. 


Where it is determined that plaintiff qualifies as a public figure, it 
does not matter that the plaintiff was not participating in the activities 
that prompted the designation as a public figure at the time the alleg- 
edly defamatory statements were made, Sands v News America Pub., 
Inc., 237 AD2d 177, 655 NYS2d 18 (1st Dept 1997). 


The Times rule has been applied to a candidate for state assembly, 
Millus v Newsday, Inc., 89 NY2d 840, 652 NYS2d 726, 675 NE2d 461 
(1996), a prominent businessman (by stipulation), Prozeralik v Capital 
Cities Communications, Inc., 82 NY2d 466, 605 NYS2d 218, 626 NE2d 
34 (1993); to a well known scientist and Nobel Prize winner, Pauling v 
National Review, Inc., 22 NY2d 818, 292 NYS2d 913, 239 NE2d 654 
(1968); to an attorney with a distinguished background in tax law and 
who worked for government and industry, Freeman v Johnston, 84 
NY2d 52, 614 NYS2d 377, 637 NE2d 268 (1994) (conceded to be a public 
figure); to a harness race driver, Dancer v Bergman, 246 AD2d 573, 668 
NYS2d 213 (2d Dept 1998); to a public school principal, Jimenez v 
United Federation of Teachers, 239 AD2d 265, 657 NYS2d 672 (ist 
Dept 1997); to an individual who had held positions of school board 
member, Democratic Committeeman and Director of the Public Develop- 
ment Corporation, who had also been a political fundraiser and active 
member of several civic associations, Sands v News America Pub., Inc., 
237 AD2d 177, 655 NYS2d 18 (1st Dept 1997); to auctioneers who had 
sought media attention, Curry v Roman, 217 AD2d 314, 685 NYS2d 391 
(4th Dept 1995); to a well known comedian, Roche v Mulvihill, 214 
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AD2d 376, 625 NYS2d 169 (1st Dept 1995); to a recently dismissed as- 
sistant district attorney, Collins v Troy Pub. Co. Inc., 2138 AD2d 879, 
623 NYS2d 663 (8d Dept 1995); to the Executive Director of the YM- 
YWHA who was well known for his efforts on behalf of community 
residents, Kaplansky v Rockaway Press, Inc., 203 AD2d 425, 610 NYS2d 
581 (2d Dept 1994); to the president of a marine contracting company 
who actively participated in a public debate regarding environmental is- 
sues, Samuels v Berger, 191 AD2d 627, 595 NYS2d 231 (2d Dept 1993); 
to the Polish American Immigration Relief Committee and its presi- 
dent, Polish American Immigration Relief Committee, Inc. v Relax, 189 
AD2d 370, 596 NYS2d 756 (1st Dept 1993); to a chairman and spokes- 
man of a Chinatown organization who voluntarily utilized the media, 
Liu v New York News Inc., 183 AD2d 443, 583 NYS2d 391 (1st Dept 
1992); to a physician who actively sought media attention, Park v 
Capital Cities Communications, Inc., 181 AD2d 192, 585 NYS2d 902 
(4th Dept 1992); to licensed chiropractors who voluntarily presented 
their views on a particular public controversy by appearing on a televi- 
sion broadcast, Cera v Gannett Co., Inc., 47 AD2d 797, 365 NYS2d 99 
(4th Dept 1975); to the successful applicant for a controversial 
governmental appointment, Di Bernardo v Tonawanda Pub. Corp., 117 
AD2d 1009, 499 NYS2d 553 (4th Dept 1986); to participants in events of 
historical and continuing public interest, Cohn v National Broadcasting 
Co., Inc., 67 AD2d 140, 414 NYS2d 906 (1st Dept 1979), affd, 50 NY2d 
885, 480 NYS2d 265, 408 NE2d 672 (1980); to the proprietor of a large 
bus company who made substantial political contributions, was the 
subject of press attention and who communicated with politicians and 
the press concerning bus matters, Arrigoni v Velella, 110 AD2d 601, 
488 NYS2d 184 (1st Dept 1985); to a private investigator specializing in 
the “deprogramming” of religious cultists, Kelly v State, 131 AD2d 176, 
520 NYS2d 959 (3d Dept 1987); to an owner and publisher of a high 
school basketball scouting report, Garfinkel v Twenty-First Century 
Pub. Co., 30 AD2d 787, 291 NYS2d 735 (1st Dept 1968), and to members 
of a locally prominent family involved in town politics, Pace v Rebore, 
107 AD2d 30, 485 NYS2d 291 (2d Dept 1985). 


A private attorney does not become a public figure by mere repre- 
sentation of a client, Gertz v Robert Welch, Inc., 418 US 3238, 352, 94 
SCt 2997 (1974) (prominent attorney who brought a civil suit against a 
police officer for wrongful death not a public figure because he had not 
“thrust himself into the vortex of [a] public issue, nor did he engage the 
public’s attention in an attempt to influence its outcome”). Nor does a 
private attorney become a public figure by merely representing a public 
entity, such as a local school district, but may become a public figure 
with respect to particular controversies by doing more than strict legal 
representation, such as holding news conferences and becoming involved 
with the news media and the public, see O’Neil v Peekskill Faculty 
Ass’n, 120 AD2d 36, 507 NYS2d 173 (2d Dept 1986) (attorney represent- 
ing school district as chief negotiator in a labor dispute). Thus, a well- 
known criminal defense attorney who held a series of public appoint- 
ments and represented a variety of high profile individuals, who sought 
media attention to influence public opinion in connection with his repre- 
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sentation of an individual involved in a highly publicized prosecution 
which was the subject of a book containing allegedly libelous state- 
ments, was a limited public figure, Armstrong v Simon & Schuster, Inc., 
280 AD2d 430, 721 NYS2d 340 (1st Dept 2001). 


Furthermore, the Times rule has been applied to a corporation 
involved in a controversial public issue, Friends of Animals, Inc. v 
Associated Fur Mfrs., Inc., 46 NY2d 1065, 416 NYS2d 790, 390 NE2d 
298 (1979); Cole Fischer Rogow, Inc. v Carl Ally, Inc., 29 AD2d 423, 288 
NYS2d 556 (1st Dept 1968), affd, 25 NY2d 9438, 305 NYS2d 154, 252 
NE2d 633 (1969); and to the corporate owner and individual publisher 
of a local newspaper, Bee Publications, Inc. vy Cheektowaga Times, Inc., 
107 AD2d 382, 485 NYS2d 885 (4th Dept 1985). It has been held, in a 
product disparagement case, that a corporation distributing and selling 
consumer goods through media and direct mail advertising was a public 
figure, Abernathy & Closther v Buffalo Broadcasting Co., Inc., 176 AD2d 
300, 574 NYS2d 568 (2d Dept 1991). 


Participants in labor union elections generally are not public figures 
within the Times rule. However, to serve national labor policy, the rule 
is applied in such cases “by analogy, rather than under constitutional 
compulsion,” Linn v United Plant Guard Workers of America, Local 
114, 383 US 58, 65, 86 SCt 657 (1966). Hence, recovery in such cases is 
available only where constitutional malice is shown, Old Dominion 
Branch No. 496, Nat. Ass’n of Letter Carriers, AFL-CIO v Austin, 418 
US 264, 94 SCt 2770 (1974); Linn v United Plant Guard Workers of 
America, Local 114, supra; Montana v Smith, 92 AD2d 732, 461 NYS2d 
603 (4th Dept 1983); Thomas v Flavin, 58 AD2d 1031, 397 NYS2d 286 
(4th Dept 1977); see O’Neil v Peekskill Faculty Ass’n, 120 AD2d 36, 507 
NYS2d 173 (2d Dept 1986) (labor negotiations); Currier, Defamation in 
Labor Disputes: Preemption and the New Federal Common Law, 53 Va 
L Rev 1. 


Whether and to what extent a person is a public figure is a matter 
of law for the court to decide, see Rosenblatt v Baer, 383 US 75, 86 SCt 
669 (1966); Tavoulareas v Piro, 817 F2d 762 (DC Cir 1987); Krauss v 
Globe Intern., Inc., 251 AD2d 191, 674 NYS2d 662 (1st Dept 1998); 
Curry v Roman, 217 AD2d 314, 635 NYS2d 391 (4th Dept 1995); Liu v 
New York News Inc., 183 AD2d 4438, 583 NYS2d 391 (1st Dept 1992); 
New Testament Missionary Fellowship v E.P. Dutton & Co., Inc., 112 
AD2d 55, 491 NYS2d 626 (1st Dept 1985); Greenberg v CBS Inc., 69 
AD2d 693, 419 NYS2d 988 (2d Dept 1979), and on that question the 
defendant has the burden of proof, Krauss v Globe Intern., Inc., supra; 
Fairley v Peekskill Star Corp., 88 AD2d 294, 445 NYS2d 156 (2d Dept 
1981). 


Generally, as to public officials and public figures within the mean- 
ing of the Times rule, see Notes: 30 Albany L Rev 316; 33 Tenn L Rev 
554; Annot: 19 ALR3d 1361. 


Constitutional Malice 
Where the plaintiff is a public official or public figure, the plaintiff 
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must prove constitutional malice, Curtis Pub. Co. v Butts, 388 US 130, 
87 SCt 1975 (1967); New York Times Co. v Sullivan, 376 US 254, 84 
SCt 710 (1964); Mahoney v Adirondack Pub. Co., 71 NY2d 31, 523 
NYS2d 480, 517 NE2d 1365 (1987). Constitutional malice must be 
proved by clear and convincing evidence, Bose Corp. v Consumers Union 
of U.S., Inc., 466 US 485, 104 SCt 1949 (1984); New York Times Co. v 
Sullivan, supra; Sweeney v Prisoners’ Legal Services of New York, Inc., 
84 NY2d 786, 622 NYS2d 896, 647, 647 NE2d 101 (1995); Freeman v 
Johnston, 84 NY2d 52, 614 NYS2d 377, 637 NE2d 268 (1994); Prozera- 
lik v Capital Cities Communications, Inc., 82 NY2d 466, 605 NYS2d 
218, 626 NE2d 34 (1993); Mahoney v Adirondack Pub. Co., supra; Rinaldi 
v Holt, Rinehart & Winston, Inc., 42 NY2d 369, 397 NYS2d 943, 366 
NE2d 1299 (1977); see Martin v Daily News L.P., 121 AD3d 90, 990 
NYS2d 473 (1st Dept 2014) (“convincing clarity”). Constitutional malice, 
which the Times opinion called “actual malice” was defined as publica- 
tion of a statement “with knowledge that it was false or with reckless 
disregard of whether it was false or not,” New York Times Co. v Sul- 
livan, supra; see Air Wisconsin Airlines Corp. v Hoeper, 134 SCt 852 
(2014); Harte-Hanks Communications, Inc. v Connaughton, 491 US 
657, 109 SCt 2678 (1989); Bose Corp. v Consumers Union of U.S., Inc., 
supra; Herbert v Lando, 441 US 1538, 99 SCt 1635 (1979); Gertz v Robert 
Welch, Inc., 418 US 323, 94 SCt 2997 (1974); Mahoney v Adirondack 
Pub. Co., supra; Magowan v McDermott, 47 AD2d 657, 364 NYS2d 188 
(2d Dept 1975), aff'd, 38 NY2d 953, 384 NYS2d 151, 348 NE2d 608 
(1976); see Crime Victims Center, Inc. v Logue, 181 AD3d 556, 119 
NYS3d 550 (2d Dept 2020); Martin v Daily News L.P., supra. The anal- 
ysis is no different for statements made via an Internet communication, 
Farber v Jefferys, 103 AD3d 514, 959 NYS2d 486 (1st Dept 2013). 


A plaintiff has no obligation to show evidentiary facts to support 
his or her allegations of malice on a motion to dismiss pursuant to 
CPLR 3211 (a) (7), which merely tests the adequacy of the pleadings, 
Crime Victims Center, Inc. v Logue, 181 AD3d 556, 119 NYS3d 550 (2d 
Dept 2020); see Davis v Boeheim, 24 NY3d 262, 998 NYS2d 131, 22 
NE3d 999 (2014). Ultimately, plaintiff satisfies the burden of establish- 
ing constitutional malice by showing that defendant in fact entertained 
serious doubts as to the truth of the publication or acted with a high 
degree of awareness of the probability of its falsity, Masson v New 
Yorker Magazine, Inc., 501 US 496, 111 SCt 2419 (1991); Martin v 
Daily News L.P., 121 AD3d 90, 990 NYS2d 473 (1st Dept 2014); see 
Herbert v Lando, 441 US 153, 99 SCt 1635 (1979); Freeman v Johnston, 
84 NY2d 52, 614 NYS2d 377, 637 NE2d 268 (1994); Rinaldi v Viking 
Penguin, Inc., 52 NY2d 422, 488 NYS2d 496, 420 NE2d 377 (1981); 
Karaduman v Newsday, Inc., 51 NY2d 531, 485 NYS2d 556, 416 NE2d 
557 (1980). Mere negligence does not establish constitutional malice, St. 
Amant v Thompson, 390 US 727, 88 SCt 1323 (1968); Rosenblatt v 
Baer, 383 US 75, 86 SCt 669 (1966); Garrison v State of La., 379 US 64, 
74, 85 SCt 209 (1964); New York Times Co. v Sullivan, 376 US 254, 283 
n.23, 84 SCt 710 (1964). Thus, failure to investigate does not of itself es- 
tablish constitutional malice, Beckley Newspapers Corp. v Hanks, 389 
US 81, 88 SCt 197 (1967); Freeman v Johnston, 84 NY2d 52, 614 NYS2d 
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377, 637 NE2d 268 (1994); Curry v Roman, 217 AD2d 314, 635 NYS2d 
391 (4th Dept 1995); Suozzi v Parente, 202 AD2d 94, 616 NYS2d 355 
(1st Dept 1994); see Prozeralik v Capital Cities Communications, Inc., 
82 NY2d 466, 605 NYS2d 218, 626 NE2d 34 (1993) (distinguishing fail- 
ure to investigate from purposeful avoidance of truth); nor does a refusal 
to permit pre-publication review of an article by its subject, James v 
Gannett Co., Inc., 40 NY2d 415, 386 NYS2d 871, 353 NE2d 834 (1976), 
nor, standing alone, does negligence, ill will, bias, spite or prejudice, 
Harte-Hanks Communications, Inc. v Connaughton, 491 US 657, 109 
SCt 2678 (1989); Farber v Jefferys, 103 AD3d 514, 959 NYS2d 486 (1st 
Dept 2013); Goldwater v Ginzburg, 414 F2d 324 (2d Cir 1969); see also 
Hotchner v Castillo-Puche, 551 F2d 910 (2d Cir 1977); Buckley v Littell, 
539 F2d 882 (2d Cir 1976), though evidence of negligence, motive or 
intent is admissible on the issue of constitutional malice, Harte-Hanks 
Communications, Inc. v Connaughton, supra; see also Herbert v Lando, 
supra. While a defendant’s state of mind or motivation in publishing a 
statement may provide circumstantial support for a finding of constitu- 
tional malice, such factors should not be given undue weight, Harte- 
Hanks Communications v Connaughton, supra; Sweeney v Prisoners’ 
Legal Services of New York, Inc., 84 NY2d 786, 622 NYS2d 896, 647 
NE2d 101 (1995); but see Martin v Daily News L.P., supra 
(constitutional-actual malice standard is a subjective one, focusing on 
speaker’s state of mind); Hoesten v Best, 34 AD3d 148, 821 NYS2d 40 
(1st Dept 2006). 


Falsity and constitutional malice are distinct concepts and the fact 
that the defendant, an eyewitness, reported plaintiffs words falsely, 
does not support an inference that defendant deliberately or recklessly 
falsified the account, absent a showing that the circumstances were 
unambiguous, Mahoney v Adirondack Pub. Co., 71 NY2d 31, 523 NYS2d 
480, 517 NE2d 1365 (1987). Similarly, where defendant’s error was 
based on a misreading of a written report under circumstances suggest- 
ing that the falsity was more the product of misperception than fabrica- 
tion, summary judgment for the defendant is warranted, Khan v New 
York Times Co., Inc., 269 AD2d 74, 710 NYS2d 41 (1st Dept 2000). A 
determination of the defendant’s knowledge of the accuracy of the 
broadcast must be assessed by reviewing the information available at 
the time the publication was made, Abernathy & Closther v Buffalo 
Broadcasting Co., Inc., 176 AD2d 300, 574 NYS2d 568 (2d Dept 1991). 


An admission that “the factual material in the editorial did not 
‘meet with the standards of [the] profession in information gathering 
and dissemination’ ” as understood by the editor in that there was reli- 
ance on memory rather than search of material, or original research 
was enough, unaccompanied by explanation or justification, to require 
trial of the issue of malice, Kerwick v Orange County Publications 
Division of Ottaway Newspapers, Inc., 53 NY2d 625, 488 NYS2d 778, 
420 NE2d 970 (1981). However, in Khan v New York Times Co., Inc., 
269 AD2d 74, 710 NYS2d 41 (1st Dept 2000), the Court emphasized 
that actual malice must be distinguished from gross irresponsibility and 
that whereas the objective standards of journalism are relevant under 
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the gross irresponsibility standard, a failure to conform to journalistic 
standards does not establish actual malice. Prompt publication of a 
retraction may be evidence of a lack of malice, but is not conclusive, 
Kerwick v Orange County Publications Division of Ottaway Newspapers, 
Inc., supra. 


The republisher of a work may rely on the research of the original 
publisher, absent proof that the republisher had or should have had 
substantial reasons to question either the accuracy of the articles or the 
good faith of the reporter, Rinaldi v Viking Penguin, Inc., 52 NY2d 422, 
438 NYS2d 496, 420 NE2d 377 (1981); Karaduman v Newsday, Inc., 51 
NY2d 531, 435 NYS2d 556, 416 NE2d 557 (1980); Rinaldi v Holt, 
Rinehart & Winston, Inc., 42 NY2d 369, 397 NYS2d 943, 366 NE2d 
1299 (1977). 


To get to the jury, plaintiff must present evidence such as that 
defendant’s publication was based on a wholly unverified anonymous 
telephone call, or on information from an informant with whom 
defendant has had prior unsatisfactory experience, or of whose reli- 
ability the community assessment, is low, St. Amant v Thompson, 390 
US 727, 88 SCt 1323 (1968), or that the defendant’s editor informed 
plaintiff that corrections would be made in subsequent editions, but did 
not communicate the need for corrections to those charged with 
implementing that decision, Rinaldi v Viking Penguin, Inc., 52 NY2d 
422, 488 NYS2d 496, 420 NE2d 377 (1981), or otherwise demonstrate a 
“high degree of awareness of . . . probable falsity,” Garrison v State of 
La., 379 US 64, 85 SCt 209 (1964); Beckley Newspapers Corp. v Hanks, 
389 US 81, 88 SCt 197 (1967); Suozzi v Parente, 202 AD2d 94, 616 
NYS2d 355 (1st Dept 1994). Thus, in Schneph v New York Post Corp., 
16 NY2d 1011, 265 NYS2d 897, 213 NE2d 309 (1965), the complaint 
was dismissed when it was established that defendant based his state- 
ment concerning a public official on the New York Times, considered a 
reliable source. Similarly, the erroneous interpretation of matter 
contained in an ambiguous report of the United States Commission on 
Civil Rights was held, as a matter of law, not to rise to the level of 
constitutional malice, Time, Inc. v Pape, 401 US 279, 91 SCt 633 (1971); 
see also Suozzi v Parente, supra (actual malice cannot be founded on 
the misinterpretation of a source or the resolution of an ambiguity 
adverse to the plaintiff or in accordance with a particular political 
view). 


In Hoesten v Best, 34 AD3d 143, 821 NYS2d 40 (1st Dept 2006), 
the plaintiff did not satisfy his burden of showing by clear and convinc- 
ing evidence that the defendant made the alleged defamatory state- 
ments while highly aware they were probably false. The defendant had 
investigated the complaints made about the plaintiff, received many 
other similar complaints about the plaintiff's conduct, and the 
complaints were found credible by the director to whom the statements 
were made. In Curry v Roman, 217 AD2d 314, 635 NYS2d 391 (4th 
Dept 1995), the court concluded that plaintiffs, auctioneers accused of 
being thieves by an art gallery owner, failed to meet their “heavy” 
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burden of demonstrating constitutional malice because the testimony 
and evidence indicated that defendant believed the statement to be true 
and the events at the auction were not so clear that an eyewitness could 
not have perceived and understood anything but the truth. Further, in 
Dally v Orange County Publications, 117 AD2d 577, 497 NYS2d 947 (2d 
Dept 1986), which involved an advertisement in the “Personals” col- 
umn, the court held that reliance by an employee on an unreliable 
source and failure to use an established call-back procedure that would 
have disclosed the false and unauthorized nature of the advertisement 
were insufficient to create a triable issue of constitutional malice. Mere 
conjecture regarding defendant’s “spite” and a letter suggesting a 
dispute between the parties four years prior to the broadcast are insuf- 
ficient to show constitutional malice, Park v Capital Cities Communica- 
tions, Inc., 181 AD2d 192, 585 NYS2d 902 (4th Dept 1992). 


However, in Collins v Troy Pub. Co. Inc., 213 AD2d 879, 623 NYS2d 
663 (3d Dept 1995), a jury issue was presented where defendant 
published a false statement that plaintiff had been convicted of a crime, 
claimed that the only support for the statement were confidential 
sources that defendant declined to reveal, and failed to obtain objective 
verification of the conviction under circumstances suggesting a deliber- 
ate decision not to acquire knowledge of facts that might confirm the 
probable falsity of the published statement. As to what constitutes 
constitutional malice within the Times rule, see Annot: 20 ALR3d 988. 
As to the scope of disclosure permitted plaintiff in preparing for trial in 
a case to which the Times rule applies, see Herbert v Lando, 441 US 
153, 99 SCt 1635 (1979); see also Harte-Hanks Communications, Inc. v 
Connaughton, 491 US 657, 109 SCt 2678 (1989). | 


Comment on the private conduct of a public official or a public 
figure which is not relevant to his or her official conduct or field may 
not be within the protection of the Times rule, see New York Times Co. 
v Sullivan, 376 US 254, 84 SCt 710 (1964); Gilberg v Goffi, 21 AD2d 
517, 251 NYS2d 823 (2d Dept 1964), affd, 15 NY2d 1023, 260 NYS2d 
29, 207 NE2d 620 (1965); Cabin v Community Newspapers, Inc., 50 
Misc2d 574, 270 NYS2d 913 (Sup 1966), aff'd, 27 AD2d 543, 275 NYS2d 
396 (2d Dept 1966); cf. Time, Inc. v Hill, 385 US 374, 87 SCt 534 (1967). 
The relevance of the charge to a public official or public figure’s fitness 
for office is for the court to decide, Monitor Patriot Co. v Roy, 401 US 
265, 91 SCt 621 (1971). In making that determination, the court is in 
effect deciding whether the plaintiff will have to prove constitutional 
malice or not. A charge of criminal conduct, no matter how remote in 
time or place, is never irrelevant to an official’s or a candidate’s fitness 
for office, Monitor Patriot Co. v Roy, 401 US 265, 91 SCt 621 (1971) 
(bootlegging); Ocala Star-Banner Co. v Damron, 401 US 295, 91 SCt 
628 (1971) (perjury); see Dally v Orange County Publications, 117 AD2d 
577, 497 NYS2d 947 (2d Dept 1986) (imputation of homosexual conduct 
to deputy sheriff). 


Falsity 
In an action by a public official or public figure, falsity is an ele- 
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ment of plaintiffs prima facie case, Philadelphia Newspapers, Inc. v 
Hepps, 475 US 767, 106 SCt 1558 (1986); Gross v New York Times Co., 
82 NY2d 146, 603 NYS2d 8138, 623 NE2d 1163 (1993); Prozeralik v 
Capital Cities Communications, Inc., 82 NY2d 466, 605 NYS2d 218, 626 
NE2d 34 (1993); Rinaldi v Holt, Rinehart & Winston, Inc., 42 NY2d 
369, 397 NYS2d 9438, 366 NE2d 1299 (1977); Bee Publications, Inc. v 
Cheektowaga Times, Inc., 107 AD2d 382, 485 NYS2d 885 (4th Dept 
1985); Roche v Hearst Corp., 72 AD2d 245, 424 NYS2d 930 (3d Dept 
1980), aff'd, 53 NY2d 767, 489 NYS2d 352, 421 NE2d 844 (1981); Buckley 
v Littell, 5389 F2d 882 (2d Cir 1976); see Greenberg v Spitzer, 155 AD3d 
27, 62 NYS38d 372 (2d Dept 2017). The falsity must be material, Air 
Wisconsin Airlines Corp. v Hoeper, 134 SCt 852 (2014). A materially 
false statement is one that would have a different effect on the mind of 
the reader or listener from that which the truth would have produced, 
id. The inquiry in this connection is whether the falsehood affects the 
plaintiff's reputation, id. For a full discussion of this element of 
plaintiffs cause of action, see PJI 3:27, comment. 


Burden of Proof and Summary Judgment Motions 


In cases involving public officials and public figures, the plaintiff 
must prove constitutional malice by clear and convincing evidence, Bose 
Corp. v Consumers Union of U.S., Inc., 466 US 485, 104 SCt 1949 (1984); 
New York Times Co. v Sullivan, 376 US 254, 84 SCt 710 (1964); Rinaldi 
v Holt, Rinehart & Winston, Inc., 42 NY2d 369, 397 NYS2d 943, 366 
NE2d 1299 (1977). The reviewing court is required to make an indepen- 
dent examination of the entire record to assess whether the plaintiff 
has met its burden of establishing actual malice with convincing clarity, 
New York Times Co. v Sullivan, supra; Sweeney v Prisoners’ Legal 
Services of New York, Inc., 84 NY2d 786, 622 NYS2d 896, 647 NE2d 
101 (1995); Goldblatt v Seaman, 225 AD2d 585, 639 NYS2d 438 (2d 
Dept 1996); Abernathy & Closther v Buffalo Broadcasting Co., Inc., 176 
AD2d 300, 574 NYS2d 568 (2d Dept 1991). In New York Times Co. v 
Sullivan, supra, the Court made reference to proof by “convincing clar- 
ity,” see Martin v Daily News L.P., 121 AD3d 90, 990 NYS2d 473 (1st 
Dept 2014); Prozeralik v Capital Cities Communications, Inc., 222 AD2d 
1020, 6385 NYS2d 913 (4th Dept 1995). That term was defined in Anderson 
v Liberty Lobby, Inc., 477 US 242, 106 SCt 2505 (1986), to mean proof 
by “clear and convincing” evidence, see Freeman v Johnston, 84 NY2d 
52, 614 NYS2d 377, 637 NE2d 268 (1994). 


In Anderson v Liberty Lobby, Inc., 477 US 242, 106 SCt 2505 (1986), 
the Supreme Court held that the test on a motion for summary judg- 
ment or a motion for a directed verdict is “whether the evidence in the 
record could support a reasonable jury finding either that the plaintiff 
has shown actual [constitutional] malice by clear and convincing evi- 
dence or that plaintiff has not.” Thus, the standard of convincing clarity 
applies on a motion for summary judgment, Anderson v Liberty Lobby, 
Inc., supra; Freeman v Johnston, supra; Martin v Daily News L.P., 121 
AD3d 90, 990 NYS2d 473 (1st Dept 2014). Consistent with the Supreme 
Court cases cited supra, summary judgment is favored by New York 
courts in libel cases and therefore the usual summary judgment rules 


287 


PJI 3:23 PATTERN JURY INSTRUCTIONS 


do not apply in constitutional malice cases, Khan v New York Times 
Co., Inc., 269 AD2d 74, 710 NYS2d 41 (1st Dept 2000); see Immuno AG. 
v Moor-Jankowski, 77 NY2d 235, 566 NYS2d 906, 567 NE2d 1270 (1991). 


The Supreme Court has not decided whether falsity must be 
established by clear and convincing evidence in cases involving public 
officials and public figures, see Harte-Hanks Communications, Inc. v 
Connaughton, 491 US 657, 109 n.2, 109 SCt 2678 (1989). The pattern 
charge incorporates the clear and convincing evidence standard in reli- 
ance on Khan v New York Times Co., Inc., 269 AD2d 74, 710 NYS2d 41 
(1st Dept 2000), Haywood v University of Rochester, 209 AD2d 1021, 
619 NYS2d 443 (4th Dept 1994) and Kaplansky v Rockaway Press, Inc., 
203 AD2d 425, 610 NYS2d 581 (2d Dept 1994); but see Goldwater v 
Ginzburg, 414 F2d 324 (2d Cir 1969). 


The pattern charge incorporates the preponderance of the evidence 
standard for all elements other than constitutional malice and falsity. 


A special verdict form for use in conjunction with the pattern charge 
follows. When the special verdict form is prepared for use, signature 
lines should be included after each question, see Comment, PJI 1:95. 
The completed special verdict form should be marked as a court exhibit. 


Special Verdict Form PJI 3:23 SV 
Answer the following: 


1. Has the plaintiff proved by a fair preponderance of the 
credible evidence that the statement was defamatory? 


At least five jurors must agree on the answer to this 
question. 
Yes___ No___ 
If your answer to this question is No, proceed no further 
and report to the Court. 


2. Has the plaintiff proved by a fair preponderance of the 
credible evidence that the statement referred to the plaintiff? 


At least five jurors must agree on the answer to this 
question. 


Yes Noe 


[Insert signature lines] 
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If your answer to this question is No, proceed no further 
and report to the Court. 


3. Has the plaintiff proved by a fair preponderance of the 
credible evidence that defendant published or broadcast the state- 
ment? 


At least five jurors must agree on the answer to this 
question. 


Yesr No. 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


4. Has the plaintiff proved by clear and convincing evidence 
that the statement was false? 


At least five jurors must agree on the answer to this 
question. 


Veo 2 Nowe 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


5. Has the plaintiff proved by clear and convincing evidence 
that when defendant made the statement, defendant knew that it 
was false or acted in reckless disregard of the truth or falsity of the 
statement? 


At least five jurors must agree on the answer to this 
question. 


V4 es 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 
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[In cases involving libel by extrinsic fact (unless the 
extrinsic fact provides a defamatory import that fits within one 
of the categories of slander per se), plain slander or those 
involving the single instance rule, add the following sixth ques- 
tion] 


6. Has the plaintiff proved by a fair preponderance of the 
credible evidence that the statement was a substantial factor in 
causing the plaintiff to suffer financial loss? 


At least five jurors must agree on the answer to this 
question. 


Yes" Noe 


[Insert signature lines] 
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PJI 3:23A. Intentional Torts—Defamation—Elements of 
Case—Private Person and Matter of Public 
Concern 


This is an action to recover damages for libel. 
A libel is a writing or broadcast which tends to ex- 
pose the plaintiff to public hatred, contempt, 
ridicule or disgrace. [State facts alleged to constitute 
the defamation, such as:—(Plaintiff claims that the 
defendant published an article in its newspaper which 
falsely accused the plaintiff of embezzlement.)] Specifi- 
cally, plaintiff claims that the following statements 
were defamatory: [quote statement] 


To recover damages for libel, plaintiff has the 
burden of proving six elements. If the plaintiff has 
proved all six of these elements, you will decide in 
plaintiff's favor and go on to determine the amount 
of damages. However, if plaintiff has failed to 
prove any one of these six elements, plaintiff may 
not recover. 


First, plaintiff must prove that the statement 
was defamatory, meaning that the statement had a 
tendency to expose the plaintiff to public hatred, 
contempt, ridicule or disgrace. 


Second, plaintiff must prove that the statement 
referred to the plaintiff, meaning that the state- 
ment would be reasonably understood to be about 
the plaintiff. 


Third, plaintiff must prove that defendant 
published or broadcast the statement, meaning 
that the defendant communicated the statement to 
someone other than the plaintiff. 


Fourth, plaintiff must prove that the statement 
was false, meaning substantially untrue. 


Fifth, plaintiff must prove that defendant 
published the statement in a grossly irresponsible 
manner without consideration for the standards of 
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information gathering and dissemination followed 
by responsible parties. 


[In cases involving libel on its face or slander 
per se, and when constitutional malice is not an 
issue, use the following] 


Sixth, plaintiff must prove that the statement 
proximately caused actual harm to the plaintiff, 
meaning that the plaintiff suffered damages such 
as personal humiliation, mental anguish and suf- 
fering or damage to plaintiff's reputation or stand- 
ing in the community. 


[In cases involving libel by extrinsic fact (unless 
the extrinsic fact provides a defamatory import 
that fits within one of the categories of slander 
per se), plain slander or those involving the 
single instance rule, use the following] 


Sixth, plaintiff must prove that the statement 
was a substantial factor in causing the plaintiff to 
suffer financial loss. 


The plaintiff has the burden of proving these 
six elements by a “fair preponderance of the cred- 
ible evidence.” What does “a fair preponderance of 
the credible evidence” mean? The credible evi- 
dence means the testimony or exhibits that you 
find to be worthy of belief. A preponderance means 
the greater part of such evidence. That does not 
mean the greater number of witnesses or the 
greater length of time taken by either side. The 
phrase refers to the quality of the evidence, that 
is, its convincing quality, the weight and the effect 
that it has on your mind. The law requires that, in 
order for the plaintiff to sustain (his, her) burden 
of proof as to each element, the evidence that sup- 
ports (his, her) claim must appeal to you as more 
nearly representing what took place than that op- 
posed to (his, her) claim. If it does not, or if it 
weighs so evenly that you are unable to say that 
there is a preponderance on either side, then you 
must decide the question in favor of the defendant. 
If the evidence favoring the plaintiff's claim as to 
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any element outweighs the evidence opposed to it, 
then you must decide in favor of the plaintiff. 


I am going to provide you with a written 
verdict form. You will decide this case by answer- 
ing the following questions: /see PJI 3:23A SV] 


Comment 
[See also Introductory Statement preceding PJI 3:23.] 


Based on Gertz v Robert Welch, Inc., 418 US 323, 94 SCt 2997 
(1974); Philadelphia Newspapers, Inc. v Hepps, 475 US 767, 106 SCt 
1558 (1986); Chapadeau v Utica Observer-Dispatch, 38 NY2d 196, 379 
NYS2d 61, 341 NE2d 569 (1975); Gaeta v New York News, Inc., 62 
NY2d 340, 477 NYS2d 82, 465 NE2d 802 (1984); Karaduman v 
Newsday, Inc., 51 NY2d 531, 485 NYS2d 556, 416 NE2d 557 (1980); 
Rinaldi v Holt, Rinehart & Winston, Inc., 42 NY2d 369, 397 NYS2d 943, 
366 NE2d 1299 (1977). 


The pattern charge sets forth the elements of the cause of action 
and the applicable burden of proof when the plaintiff is a private figure 
and the speech raises a matter of public concern. It should be 
supplemented, where necessary, with the more specific charges that fol- 
low which separately address each of the elements of plaintiffs cause of 
action, see PJI 3:24-3:29. This charge should also be supplemented, 
where appropriate, with instructions regarding libel by extrinsic fact, 
see PJI 3:24.1, the single instance rule, see PJI 3:24.2, slander per se, 
see PJI 3:24.3, plain slander, see PJI 3:24.4, and with instructions 
regarding available defenses, see PJI 3:31-3:38. 


As noted in the Introductory Statement, Gertz v Robert Welch, Inc., 
418 US 323, 94 SCt 2997 (1974), held that the First Amendment places 
limits on the states’ ability to impose liability for defamation. According 
to Gertz, when the plaintiff is a private individual, the speech involves 
a matter of public concern, and the defendant is a media publisher, 
plaintiff must prove some degree of fault, to be determined by state law. 
In Chapadeau v Utica Observer-Dispatch, 38 NY2d 196, 379 NYS2d 61, 
341 NE2d 569 (1975), the Court of Appeals, following the Gertz case, 
held that, subject to constitutional limitations, if the content of the 
article or broadcast is arguably within the sphere of legitimate public 
concern and reasonably related to matters warranting public exposition, 
the defamed private person may recover only if he or she establishes 
“by a preponderance of the evidence, that the publisher acted in a 
erossly irresponsible manner without due consideration for the stan- 
dards of information gathering and dissemination ordinarily followed by 
responsible parties,” see Gaeta v New York News, Inc., 62 NY2d 340, 
477 NYS2d 82, 465 NE2d 802 (1984); Karaduman v Newsday, Inc., 51 
NY2d 531, 485 NYS2d 556, 416 NE2d 557 (1980); Rainbow v WPIX, 
Inc., 179 AD3d 561, 117 NYS3d 51 (1st Dept 2020); Udell v NYP 
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Holdings, Inc., 169 AD3d 954, 94 NYS3d 314 (2d Dept 2019); Grobe v 
Three Village Herald, 69 AD2d 175, 420 NYS2d 3 (2d Dept 1979), affd, 
49 NY2d 932, 428 NYS2d 676, 406 NE2d 491 (1980); Hogan v Herald 
Co., 84 AD2d 470, 446 NYS2d 836 (4th Dept 1982), affd for reasons in 
AD opinion, 58 NY2d 630, 458 NYS2d 538, 444 NE2d 1002 (1982); Pollnow 
v Poughkeepsie Newspapers, Inc., 107 AD2d 10, 486 NYS2d 11 (2d 
Dept 1985), affd, 67 NY2d 778, 501 NYS2d 17, 492 NE2d 125 (1986); 
Stone v Bloomberg L.P., 163 AD8d 1028, 83 NYS38d 78 (2d Dept 2018); 
Porcari v Gannett Satellite Information Network, Inc., 50 AD3d 993, 
856 NYS2d 217 (2d Dept 2008). The “gross irresponsibility” standard 
should not be applied where the defendant is not a media publication, 
broadcaster, or journalist, Gottwald v Sebert, 193 AD3d 573, 148 NYS3d 
37 (1st Dept 2021). 


Gross Irresponsibility 


A book publisher can rely upon the reporting skills of the author 
and will not be found to be grossly irresponsible unless the publisher 
“had or should have had, substantial reasons to question the accuracy 
of the [allegedly defamatory material] . . . or the bona fides of its 
[author],” Rinaldi v Holt, Rinehart & Winston, Inc., 42 NY2d 369, 397 
NYS2d 943, 366 NE2d 1299 (1977); Weiner v Doubleday & Co., Inc., 74 
NY2d 586, 550 NYS2d 251, 549 NE2d 453 (1989). Gross irresponsibility 
demands no more than that a newspaper utilize methods of verification 
that are reasonably calculated to produce accurate copy, Hayt v 
Newsday, LLC, 176 AD3d 787, 108 NYS3d 204 (2d Dept 2019). An edi- 
tor cannot be held liable upon a “simple showing that his reporters had 
been ‘grossly irresponsible’ on a single occasion,” Karaduman v 
Newsday, Inc., 51 NY2d 531, 548, 435 NYS2d 556, 416 NE2d 557 (1980). 
“Where the reporters have acted irresponsibly, an editor or managerial 
employee might be held personally liable . . . . upon a showing by 
concrete proof that he knew or had reason to know that his reporter or 
his reporter’s sources were unreliable or subject to question. Similarly, 
proof that the procedures used by the newspaper in checking its stories 
were generally slipshod or careless could perhaps support an inference 
that the particular editor or manager personally ‘acted in a grossly ir- 
responsible manner’ in allowing a statement to be published without 
making further inquiries about its accuracy.” Id. Thus, summary judg- 
ment was denied to a newspaper where plaintiffs averred that they 
were readily available to the reporter for an inquiry which would have 
disclosed substantial errors in the report, Ocean State Seafood, Inc. v 
Capital Newspaper, Div. of Hearst Corp., 112 AD2d 662, 492 NYS2d 
175 (3d Dept 1985). 


A defendant is entitled to dismissal where its reporter relies on the 
sworn reports of law enforcement officers unless the reporter is aware of 
the probable falsity of the reports or has some reason to doubt their ac- 
curacy, Mitchell v Herald Co., 1837 AD2d 213, 529 NYS2d 602 (4th Dept 
1988); see Hayt v Newsday, LLC, 176 AD3d 787, 108 NYS3d 204 (2d 
Dept 2019) (complaint dismissed where plaintiffs allegations of general 
dishonesty did not give reporter reason to doubt accuracy of specific in- 
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formation in article). When a reporter relies on an unsworn report of a 
law enforcement officer and has no reason to doubt the accuracy of the 
information supplied, summary judgment dismissing the complaint is 
warranted, Robart v Post-Standard, 52 NY2d 843, 487 NYS2d 71, 418 
NE2d 664 (1981). 


The plaintiff is not entitled to summary judgment when there are 
factual issues to resolve, including an exploration of the standard 
against which defendant’s procedure must be measured, Goldman v 
New York Post Corp., 58 AD2d 769, 396 NYS2d 399 (1st Dept 1977); 
see Hogan v Herald Co., 84 AD2d 470, 446 NYS2d 836 (4th Dept 1982), 
aff'd for reasons in AD opinion, 58 NY2d 630, 458 NYS2d 538, 444 
NE2d 1002 (1982). Whether defendant’s conduct amounted to gross ir- 
responsibility is a question of fact, Thomas v Journal Register Co., 24 
AD3d 988, 807 NYS2d 157 (8d Dept 2005); Zucker v Rockland, 111 
AD2d 325, 489 NYS2d 308 (2d Dept 1985); see Death v Salem, 143 
AD2d 2538, 532 NYS2d 285 (2d Dept 1988); Simonsen v Malone Evening 
Telegram, 87 AD2d 710, 448 NYS2d 894 (3d Dept 1982). 


A failure to investigate the truth of the statements made in a 
published letter to the editor does not, by itself, establish gross irre- 
sponsibility on the part of the publisher, Pollnow v Poughkeepsie 
Newspapers, Inc., 107 AD2d 10, 486 NYS2d 11 (2d Dept 1985), affd, 67 
NY2d 778, 501 NYS2d 17, 492 NE2d 125 (1986). Wire service reports 
and local newspaper stories may be relied upon by radio news editors, 
in the absence of substantial reason to question the accuracy of the in- 
formation, and knowledge possessed by persons on the broadcaster’s 
advertising staff of inaccuracies is not imputable to the editorial depart- 
ment, Rust Communications Group, Inc. v 70 State Street Travel 
Service, Ltd., 122 AD2d 584, 504 NYS2d 927 (4th Dept 1986). 


However, an issue of fact may exist as to “gross irresponsibility” 
where an article was written by a reporter who made no effort to verify 
information provided by merely one source, see O’Brien v Troy Pub. Co., 
Inc., 121 AD2d 794, 504 NYS2d 243 (8d Dept 1986). Similarly, an issue 
of fact as to gross irresponsibility existed where reporters relied on in- 
formation supplied by two editors who were merely repeating unverified 
rumors, Lewis v Newsday, Inc., 246 AD2d 434, 668 NYS2d 377 (1st 
Dept 1998). Thus, a defendant’s motion to dismiss under CPLR 3211 (a) 
(7) was denied because the plaintiff, at pre-discovery stage of case, 
adequately alleged the element of gross irresponsibility, Stone v 
Bloomberg L.P., 163 AD3d 1028, 83 NYS3d 78 (2d Dept 2018). Sum- 
mary judgment will be denied where the reporter’s own carelessness 
caused the inaccuracy, Fraser v Park Newspapers of St. Lawrence Inc., 
246 AD2d 894, 668 NYS2d 284 (3d Dept 1998); Scacchetti v Gannett 
Co., Inc., 123 AD2d 497, 507 NYS2d 337 (4th Dept 1986); Hawks v 
Record Printing and Pub. Co., Inc., 109 AD2d 972, 486 NYS2d 463 (3d 
Dept 1985). Likewise, the reporter’s claim that he had no knowledge of 
the true facts, does not, by itself, entitle the defendant to summary 
judgment, Buthy v Algonquin Broadcasting Corp., 115 AD2d 983, 497 
NYS2d 547 (4th Dept 1985). An issue of fact is presented where the edi- 
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tor, through personal knowledge, had a good opinion of the plaintiff and 
was skeptical of the author’s “background and bizarre theories,” New 
Testament Missionary Fellowship v E.P. Dutton & Co., Inc., 112 AD2d 
55, 491 NYS2d 626 (1st Dept 1985). A question of fact existed as to 
gross irresponsibility in connection with the mis-identification of a 
physician who committed malpractice where the journalist and editors 
disregarded accurate information and, in order to meet a deadline, 
relied instead on a telephone directory listing, D’Agrosa v Newsday, 
Inc., 158 AD2d 229, 558 NYS2d 961 (2d Dept 1990). Similarly, a ques- 
tion of fact existed as to gross irresponsibility where the reporter drew 
erroneous conclusions from observations at a police DWI roadblock and 
did not attempt to verify from any official source the identity of the 
person arrested, Fitzgerald v Herald Co., 119 AD2d 974, 500 NYS2d 
871 (4th Dept 1986). Further, summary judgment was inappropriate 
where a question of fact was raised as to whether defendant had reason 
to doubt the factual basis for the statement, which would have alerted 
the defendant of the need to make further inquiry, Mahoney v State, 
236 AD2d 37, 665 NYS2d 691 (3d Dept 1997). Where a magazine article 
was based upon a published biography of a rock musician, an issue of 
fact existed as to whether the article’s author was grossly irresponsible 
on untruthfully characterizing and distorting the terms of a contract 
which was recited at length in the biography, Chalpin v Amordian Press, 
Inc., 128 AD2d 81, 515 NYS2d 434 (1st Dept 1987). However, in Chalpin, 
summary judgment was granted to the magazine publisher who relied 
upon the integrity of a reputable author and had no reason to question 
the accuracy of the author’s information. Summary judgment was 
properly granted to a television station that broadcasted the incorrect 
name of an allegedly bullying teacher when its reporter relied on the 
complaining student’s mother for the teacher’s name, Rainbow v WPIX, 
Inc., 179 AD3d 561, 117 NYS3d 51 (1st Dept 2020) (trial court reason- 
ably surmised that reporter appropriately assumed concerned mother 
would know first and last names of teacher who acted in allegedly 
extreme way). 


Matters of Public Concern 


What constitutes a matter of public concern is generally a matter of 
law for the court. Gaeta v New York News, Inc., 62 NY2d 340, 477 
NYS2d 82, 465 NE2d 802 (1984), noting that there are no mechanical 
rules for identifying matters of public concern, held that matters involv- 
ing the business of government clearly constitute matters of public 
concern and that the determination of what is within the sphere of pub- 
lic concern rests primarily with the media, subject only to review for 
clear abuse. “The press, acting responsibly, and not the courts must 
make the ad hoc decisions as to what are matters of genuine public 
concern, and while subject to review, editorial judgments as to news 
content will not be second-guessed so long as they are sustainable,” 
Gaeta v New York News, Inc., 62 NY2d at 349. The test that the Court 
of Appeals has adopted for distinguishing speech of private concern 
from speech of public concern is highly deferential to professional 
journalistic judgments. Thus, in Huggins v Moore, 94 NY2d 296, 704 
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NYS2d 904, 726 NE2d 456 (1999), the Court held that: courts should not 
second guess editorial decisions as to what constitutes matters of genu- 
ine public concern. The standard is whether the published report can be 
fairly considered as relating to any matter of political, social or other 
concern of the community, id. A matter may be of public concern even 
though it is a human interest portrayal of events in the lives of private 
parties, so long as some theme of legitimate public concern can reason- 
ably be drawn from their experience, id. Applied to the facts in Huggins 
v Moore, supra, the Court concluded that even though the published 
report concerned an essentially private divorce, the story raised larger 
issues of economic spousal abuse and thus rose above the realm of mere 
gossip and prurient interest and into the sphere of legitimate public 
concern; but see Krauss v Globe Intern., Inc., 251 AD2d 191, 674 NYS2d 
662 (1st Dept 1998), impliedly reversed by Huggins. A commercial 
enterprise’s allocation of resources to specific matters and its editorial 
determination of what is newsworthy may be strong evidence of the 
hold those subjects have on the public’s attention, Lewis v Newsday, 
Inc., 246 AD2d 434, 668 NYS2d 377 (1st Dept 1998). 


A private person’s alleged criminal conduct and the operation of the 
criminal justice system with respect to the disposition of the charges 
against such a person have been held to be matters of legitimate public 
concern, Pollnow v Poughkeepsie Newspapers, Inc., 107 AD2d 10, 486 
NYS2d 11 (2d Dept 1985), affd, 67 NY2d 778, 501 NYS2d 17, 492 NE2d 
125 (1986); see Carlucci v Poughkeepsie Newspapers, Inc., 88 AD2d 
608, 450 NYS2d 54 (2d Dept 1982), affd, 57 NY2d 883, 456 NYS2d 44, 
442 NE2d 442 (1982); Robart v Post-Standard, 52 NY2d 843, 437 NYS2d 
71, 418 NE2d 664 (1981); Grobe v Three Village Herald, 69 AD2d 175, 
420 NYS2d 3 (2d Dept 1979), aff'd, 49 NY2d 932, 428 NYS2d 676, 406 
NE2d 491 (1980); Brown v Johnson Newspapers Corp., 84 AD2d 636, 
444 NYS2d 493 (3d Dept 1981). The emotional turmoil in the family of 
a well publicized murder victim has also been held to be a matter within 
the sphere of legitimate public concern, Weiner v Doubleday & Co., Inc., 
74 NY2d 586, 550 NYS2d 251, 549 NE2d 453 (1989). An article about a 
recently retired Daily News bureau chief alleged to be running a 
personal public relations business out of a closed Daily News office was 
within the sphere of legitimate public concern because of the financial 
and other difficulties facing the newspaper, Lewis v Newsday, Inc., 246 
AD2d 434, 668 NYS2d 377 (1st Dept 1998). The treatment of carriage 
horses in New York City has been held to be a matter of public concern, 
McGill v Parker, 179 AD2d 98, 582 NYS2d 91 (1st Dept 1992). The 
problem of unnecessary eye surgery is a matter of public concern, Park 
v Capital Cities Communications, Inc., 181 AD2d 192, 585 NYS2d 902 
(4th Dept 1992). 


Falsity 


Philadelphia Newspapers, Inc. v Hepps, 475 US 767, 106 SCt 1558 
(1986), held that where the action involves a media defendant and the 
defamatory material involves a matter of public concern, the private 
figure plaintiff must, as a constitutional requirement, prove that the 
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statement at issue was false. State laws requiring media defendants to 
bear the burden of proving the statement true are “antithetical” to the 
First Amendment where the statement involves a matter of public 
concern, Philadelphia Newspapers, Inc. v Hepps, supra. For a full 
discussion of this element of plaintiffs cause of action, see PJI 3:27, 
comment. 


Damages 


Gertz v Robert Welch, Inc., 418 US 323, 94 SCt 2997 (1974), held 
that in cases involving private plaintiffs, matters of public concern, and 
media defendants, neither presumed nor punitive damages could be 
awarded absent constitutional malice. Thus, unless the plaintiff can 
prove constitutional malice, a private plaintiff suing a media defendant 
who publishes a defamatory statement affecting a matter of public 
concern must establish actual damages. Actual damages are not the 
equivalent of special harm. Actual damages are not limited to pecuniary 
loss but include impairment of reputation and standing in the com- 
munity, personal humiliation and mental anguish and suffering, Gertz 
v Robert Welch, Inc., 418 US 323, 94 SCt 2997 (1974); Time, Inc. v 
Firestone, 424 US 448, 96 SCt 958 (1976); Hogan v Herald Co., 84 
AD2d 470, 446 NYS2d 836 (4th Dept 1982), aff'd for reasons in AD 
opinion, 58 NY2d 630, 458 NYS2d 538, 444 NE2d 1002 (1982); Mather- 
son v Marchello, 100 AD2d 233, 473 NYS2d 998 (2d Dept 1984), but see 
France v St. Clare’s Hospital and Health Center, 82 AD2d 1, 441 NYS2d 
79 (1st Dept 1981); Salomone v MacMillan Pub. Co., Inc., 77 AD2d 501, 
429 NYS2d 441 (1st Dept 1980). For a full discussion of this issue see 
PJI 3:29B. | 


Defendant’s Status 


There is some disagreement concerning the reach of Gertz v Robert 
Welch, Inc., 418 US 323, 94 SCt 2997 (1974). The defendant in Gertz 
was the publisher of a magazine, and the opinion speaks frequently of 
“communications media” and “news media” and states its rule in terms 
of a “publisher or broadcaster” of matter defaming a private person. 
Some commentators see Gertz as restricted to the scope of its precise 
holding, i.e., media defamation of private persons, see Note, 26 Hastings 
L Rev 777, 792-793; Gregory, Kalven & Epstein, Cases & Materials on 
Torts (3d Ed) 1118. Others, including Restatement, Second, Torts, while 
recognizing the possibility of the narrower interpretation, consider that 
the logic of the constitutional principle requires the application of Gertz 
equally to media and to non-media defendants who defame private 
persons, Restatement, Second, Torts, §§ 566(c), 580B(e), 569, 580b, 606— 
610, 621; 88 Harv L Rev 48, 148 n. 52; 25 UCLA L Rev 915. Significantly, 
in Dun & Bradstreet, Inc. v Greenmoss Builders, Inc., 472 US 749, 105 
SCt 2939 (1985), at least five Justices agreed that there is no distinction 
in the constitutional treatment of media and non-media defamation of 
private individuals, see concurring opinion of White, J. and dissenting 
opinion of Brennan, J. (in which three other Justices concurred). 
However, in Philadelphia Newspapers, Inc. v Hepps, 475 US 767, 106 
SCt 1558 (1986), the Court reserved the question whether non-media 
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defamation should be treated differently, although two concurring Jus- 
tices of the five member majority believed there is no distinction; see 
also Milkovich v Lorain Journal Co., 497 US 1, 110 SCt 2695 (1990). 


The New York Court of Appeals has not yet directly addressed the 
issue of whether Gertz is applicable to private defamations. Notwith- 
standing the fact that the holding in Chapadeau v Utica Observer- 
Dispatch, 38 NY2d 196, 379 NYS2d 61, 341 NE2d 569 (1975) is framed 
in terms of “the standard of information gathering and dissemination” 
which suggests that Chapadeau is limited to media defendants, post- 
Chapadeau cases have applied a fault standard to non-media defendants 
in matters of public concern, Pollnow v Poughkeepsie Newspapers, Inc., 
107 AD2d 10, 486 NYS2d 11 (2d Dept 1985), affd, 67 NY2d 778, 501 
NYS2d 17, 492 NE2d 125 (1986) (gross irresponsibility must be proved 
against nonmedia defendant who utilizes a public medium); Park v 
Capital Cities Communications, Inc., 181 AD2d 192, 585 NYS2d 902 
(4th Dept 1992); McGill v Parker, 179 AD2d 98, 582 NYS2d 91 (1st 
Dept 1992); see generally Rupert v Sellers, 65 AD2d 473, 411 NYS2d 75 
(4th Dept 1978), aff'd, 50 NY2d 881, 430 NYS2d 263, 408 NE2d 671 
(1980). 


A special verdict form for use in conjunction with the pattern charge 
follows. When the special verdict form is prepared for use, signature 
lines should be included after each question, see Comment, PJI 1:95. 
The completed special verdict form should be marked as a court exhibit. 


Special Verdict Form PJI 3:23A SV 
Answer the following: 
1. Was the statement defamatory? 
At least five jurors must agree on the answer to this 
question. 


Vege SNo.) = 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


2. Did the statement refer to the plaintiff? 


At least five jurors must agree on the answer to this 
question. 


eso NG 
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[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


3. Did defendant publish or broadcast the statement? 
At least five jurors must agree on the answer to this 
question. 


Yes_.:. No 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


4. Was the statement false? 
At least five jurors must agree on the answer to this 
question. 


Yes... Noo 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


5. Did the defendant publish the statement in a grossly ir- 
responsible manner without consideration for the standards of in- 
formation gathering and dissemination followed by responsible par- 
ties? 


At least five jurors must agree on the answer to this 
question. 


Yes_S 7 No 108 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 
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CAVEAT 


[In cases involving libel on its face or slander per se, and 
when constitutional malice is not an issue, add the following 
question] 


6. Was the statement a substantial factor in causing the 
plaintiff to suffer actual harm? 


At least five jurors must agree on the answer to this 
question. 
Yes___. No___ 
[Insert signature lines] 
CAVEAT 


[In cases involving libel by extrinsic fact (unless the 
extrinsic fact provides a defamatory import that fits within one 
of the categories of slander per se), plain slander or those 
involving the single instance rule, add the following question] 


6. Was the statement a substantial factor in causing the 
plaintiff to suffer financial loss? 


At least five jurors must agree on the answer to this 
question. 


Yessy No 


[Insert signature lines] 
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3. ELEMENTS OF CASE—PRIVATE PERSON AND SPEECH OF PRIVATE 
CONCERN 


PJI 3:23B. Intentional Torts—Defamation—Elements of 
Case—Private Person and Matter of Private 
Concern and Non-Media Defendant 


This is an action to recover damages for libel. 
A libel is a writing or broadcast which tends to ex- 
pose the plaintiff to public hatred, contempt, 
ridicule or disgrace. /State facts alleged to constitute 
the defamation, such as:—(Plaintiff claims that the 
defendant circulated a newsletter which falsely stated 
that the plaintiff was insolvent.)/ Specifically, plaintiff 
claims that the following statement was 
defamatory: /quote statement/ 


To recover damages for libel, plaintiff has the 
burden of proving three (four) elements. If the 
plaintiff has proved all three (four) of these ele- 
ments, you will decide in plaintiff's favor and go 
on to determine the amount of damages. However, 
if plaintiff failed to prove any one of these ele- 
ments, plaintiff may not recover. 


First, plaintiff must prove that the statement 
was defamatory, meaning that the statement had a 
tendency to expose the plaintiff to public hatred, 
contempt, ridicule or disgrace. 


Second, plaintiff must prove that the statement 
referred to the plaintiff, meaning that the state- 
ment would be reasonably understood to be about 
the plaintiff. 


Third, plaintiff must prove that defendant 
published or broadcast the statement, meaning 
that the defendant communicated the statement to 
someone other than the plaintiff. 


[In cases involving libel by extrinsic fact (unless 
the extrinsic fact provides a defamatory import 
that fits within one of the categories of slander 
per se), plain slander or those involving the 
single instance rule, add the following] 
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Fourth, plaintiff must prove that the statement 
was a substantial factor in causing plaintiff to suf- 
fer financial loss. 


The plaintiff has the burden of proving these 
three (four) elements by a “fair preponderance of 
the credible evidence.” What does “a fair prepon- 
derance of the credible evidence” mean? The cred- 
ible evidence means the testimony or exhibits that 
you find to be worthy of belief. A preponderance 
means the greater part of such evidence. That does 
not mean the greater number of witnesses or the 
greater length of time taken by either side. The 
phrase refers to the quality of the evidence, that 
is, its convincing quality, the weight and the effect 
that it has on your mind. The law requires that, in 
order for the plaintiff to sustain (his, her) burden 
of proof as to each element, the evidence that sup- 
ports (his, her) claim must appeal to you as more 
nearly representing what took place than that op- 
posed to (his, her) claim. If it does not, or if it 
weighs so evenly that you are unable to say that 
there is a preponderance on either side, then you 
must decide the question in favor of the defendant. 
If the evidence favoring the plaintiff's claim as to 
any element outweighs the evidence opposed to it, 
then you must decide in favor of the plaintiff. 


I am going to provide you with a written 
verdict form. You will decide this case by answer- 
ing the following questions: /see PJI 3:23B SV] 


Comment 
[See also Introductory Statement preceding PJI 3:23.] 


Based on Dun & Bradstreet, Inc. vy Greenmoss Builders, Inc., 472 
US 749, 105 SCt 2939 (1985); Gaeta v New York News, Inc., 62 NY2d 
340, 477 NYS2d 82, 465 NE2d 802 (1984). 


The pattern charge sets forth the elements of the cause of action 
and the applicable burden of proof when the plaintiff is a private figure 
and the speech raises a matter of private concern. It should be 
supplemented, where necessary, with the more specific charges that fol- 
low which separately address each of the elements of plaintiffs cause of 
action, see PJI 3:24-3:29. This charge should also be supplemented, 
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where appropriate, with instructions regarding libel by extrinsic fact, 
see PJI 3:24.1, the single instance rule, see PJI 3:24.2, slander per se, 
see PJI 3:24.38, plain slander, see PJI 3:24.4, and with instructions 
regarding available defenses, see PJI 3:31-3:33. 


Fault 


While Dun & Bradstreet, Inc. v Greenmoss Builders, Inc., 472 US 
749, 105 SCt 2939 (1985) specifically addressed only the issue of whether 
there are any constitutional limitations on the states’ ability to award 
presumed or punitive damages in cases involving private plaintiffs and 
speech of purely private concern, the decision raises the question 
whether the Gertz requirement that private plaintiffs prove some degree 
of fault remains viable in such cases. Although this issue has not yet 
been addressed by the New York Court of Appeals, the appellate divi- 
sion has applied a negligence standard in cases involving media 
defendants, Huggins v Moore, 253 AD2d 297, 689 NYS2d 21 (1st Dept 
1999), rev'd on other grounds, 94 NY2d 296, 704 NYS2d 904, 726 NE2d 
456 (1999); Krauss v Globe Intern., Inc., 251 AD2d 191, 674 NYS2d 662 
(1st Dept 1998). The pattern charge, for use in cases involving non- 
media defendants, does not incorporate fault. 


Falsity 


It is clear that public officials, public figures, and private plaintiffs 
involved in matters of public concern bear the burden of proving falsity, 
see Rinaldi v Holt, Rinehart & Winston, Inc., 42 NY2d 369, 397 NYS2d 
943, 366 NE2d 1299 (1977); Bee Publications, Inc. v Cheektowaga 
Times, Inc., 107 AD2d 382, 485 NYS2d 885 (4th Dept 1985); Fairley v 
Peekskill Star Corp., 83 AD2d 294, 445 NYS2d 156 (2d Dept 1981); see 
Philadelphia Newspapers, Inc. v Hepps, 475 US 767, 106 SCt 1558 
(1986). However, in actions by a private plaintiff where the speech af- 
fects a purely private concern, New York traditionally did not require a 
plaintiff even to plead falsity, Hunt v Bennett, 19 NY 173 (1859); see 
Tannerite Sports, LLC v NBCUniversal News Group, a division of 
NBCUniversal Media, LLC, 864 F3d 236 (2d Cir 2017) (discussing evo- 
lution of burden of proof in New York law on defamation); 244 Restate- 
ment (Second) of Torts § 581A cmt. b (Am Law Inst 2017). Under this 
traditional or common law approach, the majority position was that al- 
though the plaintiff was required to allege falsity in a complaint, the 
falsity of a defamatory communication was presumed and therefore 
truth was an affirmative defense that had to bet be raised by a 
defendant and on which the defendant had the burden of proof, Rinaldi 
v Holt, Rinehart & Winston, Inc., supra. The charge reflects the com- 
mon law requirements for defamation plaintiffs. This rule on the burden 
of proof has been eroded, however, by recent decisions holding that 
falsity is a necessary element of a defamation cause of action, Levy v 
Nissani, 179 AD3d 656, 115 NYS3d 418 (2d Dept 2020) and that to 
prove a claim for defamation a plaintiff must show that the statement 
was false, Stepanov v Dow Jones & Co., Inc., 120 AD3d 28, 987 NYS2d 
37 (1st Dept 2014). Moreover, courts have held that a plaintiffs com- 
plaint must establish the falseness of an alleged defamatory statement 
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in order to survive a motion to dismiss, Fleischer vy NYP Holdings, Inc., 
104 AD3d 536, 961 NYS2d 393 (1st Dept 2013) (falsity is sine qua non 
of libel); see Gutierrez v McGrath Management Services, Inc., 152 AD3d 
498, 59 NYS3d 52 (2d Dept 2017) (on motion to dismiss, falsity is ele- 
ment of plaintiffs claim; complaint dismissed after defendant estab- 
lished truth of alleged defamatory statements). The Restatement takes 
no position regarding the extent to which the burden of proof as to truth 
or falsity is now shifted to the plaintiff, 244 Restatement (Second) of 
Torts § 581A cmt. b (Am Law Inst 2017). Thus, care is advised when us- 
ing the current charge, which contains no requirement that the plaintiff 
establish that the alleged defamatory statement was false, see Tan- 
nerite Sports, LLC v NBCUniversal News Group, a division of 
NBCUniversal Media, LLC, supra (discussing New York law). 


Damages 


Dun & Bradstreet, Inc. v Greenmoss Builders, Inc., 472 US 749, 
105 SCt 2939 (1985), limited the applicability of Gertz by distinguishing 
defamatory speech that affects private concerns from defamatory speech 
that affects public concerns. Finding that speech regarding purely 
private matter is of less First Amendment concern, the Supreme Court 
held that a private plaintiff can recover presumed or punitive damages 
without proving constitutional malice if the defamatory statement does 
not involve matters of public concern. Thus, punitive damages may be 
recovered, even in the absence of constitutional malice, where the defa- 
mation did not involve a matter of public concern, as where a credit 
reporting agency issued an allegedly erroneous and defamatory credit 
report to a limited number of subscribers, Dun & Bradstreet, Inc. v 
Greenmoss Builders, Inc., supra. 


A special verdict form for use in conjunction with the pattern charge 
follows. When the special verdict form is prepared for use, signature 
lines should be included after each question, see Comment, PJI 1:95. 
The completed special verdict form should be marked as a court exhibit. 


Special Verdict Form PJI 3:23B SV 
Answer the following: 
) 1. Was the statement defamatory? 
At least five jurors must agree on the answer to this 
question. 


(Yer se NO. f 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 
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2. Did the statement refer to the plaintiff? 
At least five jurors must agree on the answer to this 


question. 


Yes Cl Ngl Oo 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


3. Did defendant publish or broadcast the statement? 
At least five jurors must agree on the answer to this 


question. 


Yes. No 2 = 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


CAVEAT 


[The Court should add the following fourth question in 
cases involving libel by extrinsic fact (unless the extrinsic fact 
provides a defamatory import that fits within one of the catego- 
ries of slander per se), plain slander or those involving the 
single instance rule.] 


4. Was the statement a substantial factor in causing the 
plaintiff to suffer financial loss? 


At least five jurors must agree on the answer to this 
question. 


‘Yes “oS NU 


[Insert signature lines] 
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4, ELEMENTS oF CASE—PRIVATE PERSON AND SPEECH OF PRIVATE 
CONCERN AND MepiA DEFENDANT 


PJI 3:23C. Intentional Torts—Defamation—Elements of 
Case—Private Person and Matter of Private 
Concern and Media Defendant 


The following charge should only be used when the 
published report does not raise an issue of public concern, 
as determined by the standard described in Huggins v 
Moore, 94 NY2d 296, 704 NYS2d 904, 726 NE2d 456 
(1999). 


This is an action to recover damages for libel. 
A libel is a writing or broadcast that tends to ex- 
pose the plaintiff to public hatred, contempt, 
ridicule or disgrace. /State facts alleged to constitute 
the defamation, such as:—(Plaintiff claims that the 
defendant published a newspaper article that falsely 
stated the plaintiff forged wife’s name on tax returns and 
that wife had obtained order of protection against 
plaintiff.)/ Specifically, plaintiff claims that the fol- 
lowing statement was defamatory: [quote statement] 


To recover damages for libel, plaintiff has the 
burden of proving four (five) elements. If the 
plaintiff has proved all four (five) of these ele- 
ments, you will decide in plaintiff's favor and go 
on to determine the amount of damages. However, 
if plaintiff failed to prove any one of these ele- 
ments, plaintiff may not recover. 


First, plaintiff must prove that the statement 
was defamatory, meaning that the statement had a 
tendency to expose the plaintiff to public hatred, 
contempt, ridicule or disgrace. 


Second, plaintiff must prove that the statement 
referred to the plaintiff, meaning that the state- 
ment would be reasonably understood to be about 
the plaintiff. 


Third, the plaintiff must prove that defendant 
published or broadcast the statement, meaning 
that the defendant communicated the statement to 
someone other than the plaintiff. 
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Fourth, plaintiff must prove that defendant 
published the statement negligently, meaning that 
defendant failed to exercise reasonable care to 
verify its accuracy. 


[In cases involving libel by extrinsic fact (unless the 
extrinsic fact provides a defamatory import that fits 
within one of the categories of slander per se), plain 
slander or those involving the single instance rule, add 
the following] 


Fifth, plaintiff must prove that the statement 
was a substantial factor in causing plaintiff to suf- 
fer financial loss. 


The plaintiff has the burden of proving these 
four (five) elements by a “fair preponderance of 
the credible evidence.” What does “a fair prepon- 
derance of the credible evidence” mean? The cred- 
ible evidence means the testimony or exhibits that 
you find to be worthy of belief. A preponderance 
means the greater part of such evidence. That does 
not mean the greater number of witnesses or the 
greater length of time taken by either side. The 
phrase refers to the quality of the evidence, that 
is, its convincing quality, the weight and effect 
that it has on your mind. The law requires that, in 
order for the plaintiff to sustain (his, her) burden 
of proof as to each element, the evidence that sup- 
ports (his, her) claim must appeal to you as more 
nearly representing what took place than that. op- 
posed to (his, her) claim. If it does not, or if it 
weighs so evenly that you are unable to say that 
there is a preponderance on either side, then you 
must decide the question in favor of the defendant. 
If the evidence favoring the plaintiff's claim as to 
any element outweighs the evidence opposed to it, 
then you must decide in favor of the plaintiff. 


I am going to provide you with a written 
verdict form. You will decide this case by answer- 
ing the following questions: /see PJI 3:23C SV] 


Torts OTHER THAN NEGLIGENCE PJI 3:23C 
Comment 
[See also Introductory Statement preceding PJI 3:23.] 


Based on Huggins v Moore, 253 AD2d 297, 689 NYS2d 21 (1st Dept 
1999), rev'd on other grounds, 94 NY2d 296, 704 NYS2d 904, 726 NE2d 
456 (1999); Krauss v Globe Intern., Inc., 251 AD2d 191, 674 NYS2d 662 
(1st Dept 1998). 


The pattern charge sets forth the elements of the cause of action 
and the applicable burden of proof when the plaintiff is a private figure, 
the speech raises a matter of private concern and the case involves a 
media defendant. It should be supplemented, where necessary, with the 
more specific charges that follow that separately address each of the 
elements of plaintiffs cause of action, see PJI 3:24-3:29. This charge 
should also be supplemented, where appropriate, with instructions 
regarding libel by extrinsic fact, see PJI 3:24.1, the single instance rule, 
see PJI 3:24.2, slander per se, see PJI 3:24.38, plain slander, see PJI 
3:24.4, and with instructions regarding available defenses, see PJI 
3:31-3:33. 


The only difference between this Charge that deals with private 
plaintiffs, speech of private concern and media defendants, and the 
previous Charge, PJI 3:23B, that deals with private plaintiffs, speech of 
private concern, and non-media defendants is fault. While Dun & 
Bradstreet, Inc. vy Greenmoss Builders, Inc., 472 US 749, 105 SCt 2939 
(1985), specifically addressed only the issue of whether there are any 
constitutional limitations on the states’ ability to award presumed or 
punitive damages in cases involving private plaintiffs and speech of 
purely private concern, the decision raises the question whether the 
requirement of Gertz v Robert Welch, Inc., 418 US 323, 94 SCt 2997 
(1974), that private plaintiffs prove some degree of fault remains viable 
in such cases. Although this issue has not yet been addressed by the 
New York Court of Appeals, the appellate division has applied a 
negligence standard in cases involving media defendants, Huggins v 
Moore, 253 AD2d 297, 689 NYS2d 21 (1st Dept 1999), rev’d on other 
grounds, 94 NY2d 296, 704 NYS2d 904, 726 NE2d 456 (1999); Krauss v 
Globe Intern., Inc., 251 AD2d 191, 674 NYS2d 662 (1st Dept 1998). The 
pattern charge thus incorporates a negligence standard. 


With regard to falsity, the pattern charge incorporates the common 
law rule, which places the burden on the defendant to establish truth as 
an affirmative defense, see PJI 3:23B. 


A special verdict form for use in conjunction with the pattern charge 
follows. When the special verdict form is prepared for use, signature 
lines should be included after each question, see Comment, PJI 1:95. 
The completed special verdict form should be marked as a court exhibit. 


Special Verdict Form PJI 3:23C SV 


Answer the following: 
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1. Was the statement defamatory? 
At least five jurors must agree on the answer to this 
question. 


Yesuic' Nox ty 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


2. Did the statement refer to the plaintiff? 
At least five jurors must agree on the answer to this 
question. 


NY GG NOS 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


3. Did defendant publish or broadcast the statement? 
At least five jurors must agree on the answer to this 
question. 


Vega ONG es 1 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


4. Was defendant’s conduct negligent? 
At least five jurors must agree on the answer to this 
question. 


Yes Vurv Noli.) 


[Insert signature lines] 
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If your answer to this question is No, proceed no further 
and report to the Court. 


CAVEAT 


[The court should add the following fifth question in cases 
involving libel by extrinsic fact (unless the extrinsic fact 
provides a defamatory import that fits within one of the catego- 
ries of slander per se), plain slander or those involving the 
single instance rule.] 


5. Was the statement a substantial factor in causing the 
plaintiff to suffer financial loss? 


At least five jurors must agree on the answer to this 
question. 


Yes____. No____ 


[Insert signature lines] 
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5. ELEMENTS OF CASE—PLAIN SLANDER—PUBLIC OFFICIAL/PUBLIC FIGURE 


PJI 3:23D. Intentional Torts—Defamation—Elements of 
Case—Plain Slander—Public Official/Public 
Figure 


This is an action to recover damages for 
slander. Spoken words are slanderous if they tend 
to expose the plaintiff to public hatred, contempt, 
ridicule or disgrace and if they have caused that 
person actual financial loss. The plaintiff claims 
that on /date/ at [place/ in the presence of AB, CD 
and EF, defendant said /set forth alleged slander, such 
as—“You are a child abuser”]. 


To recover damages for slander, plaintiff has 
the burden of proving five (six) elements. If the 
plaintiff has proved all five (six) of these elements, 
you will decide in plaintiff's favor and go on to 
determine the amount of damages. However, if 
plaintiff failed to prove any one of those five (six) 
elements, plaintiff may not recover. : 


First, plaintiff must prove by a fair preponder- 
ance of the credible evidence that the statement 
was defamatory, meaning that the statement had a 
tendency to expose the plaintiff to public hatred, 
contempt, ridicule or disgrace. 


Second, plaintiff must prove by a fair prepon- 
derance of the credible evidence that the state- 
ment referred to the plaintiff, meaning that the 
statement would be reasonably understood to be 
about the plaintiff. 


Third, plaintiff must prove by a fair preponder- 
ance of the credible evidence that defendant 
published or broadcast the statement, meaning 
that the defendant communicated the statement to 
someone other than the plaintiff. 


Fourth, plaintiff must prove by clear and 
convincing evidence that the statement was false, 
meaning substantially untrue. 


Fifth, plaintiff must prove by clear and con- 
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vincing evidence that when defendant made the 
statement, defendant knew that it was false or 
acted in reckless disregard of the truth or falsity 
of the statement. 


[In cases involving plain slander, add the fol- 
lowing sixth element] 


Sixth, plaintiff must prove by a fair preponder- 
ance of the credible evidence that the statement 
was a substantial factor in causing plaintiff to suf- 
fer financial loss. 


You will notice that I told you that the plaintiff 
must prove three (four) of these elements of (his, 
her) slander claim by a “fair preponderance of the 
credible evidence” and two elements by “clear and 
convincing evidence.” 


What does “a fair preponderance of the cred- 
ible evidence” mean? The credible evidence means 
the testimony or exhibits that you find to be 
worthy of belief. A preponderance means the 
greater part of such evidence. That does not mean 
the greater number of witnesses or the greater 
length of time taken by either side. The phrase 
refers to the quality of the evidence, that is, its 
convincing quality, the weight and the effect that 
it has on your mind. The law requires that, in or- 
der for the plaintiff to sustain (his, her) burden of 
proof as to each element, the evidence that sup- 
ports (his, her) claim must appeal to you as more 
nearly representing what took place than that op- 
posed to (his, her) claim. If it does not, or if it 
weighs so evenly that you are unable to say that 
there is a preponderance on either side, then you 
must decide the question in favor of the defendant. 
If the evidence favoring the plaintiff's claim as to 
any element outweighs the evidence opposed to it, 
then you must decide in favor of the plaintiff. 


As I told you, plaintiff has the burden of prov- 
ing, by clear and convincing evidence, that the 
statement was false and that when defendant made 
the statement, defendant knew that it was false or 
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acted with reckless disregard of whether it was 
true or false. “Clear and convincing evidence” is a 
more demanding standard of proof than a fair 
preponderance of the credible evidence. Clear and 
convincing evidence is evidence that satisfies you 
that there is a high degree of probability that the 
statement was substantially untrue and that when 
defendant made the statement, defendant knew 
that it was false or acted with reckless disregard 
of whether it was true or false. 


I am going to provide you with a written 
verdict form. You will decide this case by answer- 
ing the following question: /see PJI 3:23D SV] 


Comment 


See introductory statement preceding PJI 3:23 supra and Comment 
to PJI 3:23, PJI 3:23E and PJI 3:24.38. A special verdict form for use in 
conjunction with the pattern charge follows. When the special verdict 
form is prepared for use, signature lines should be included after each 
question, see Comment, PJI 1:95. The completed special verdict form 
should be marked as a court exhibit. 


Special Verdict Form PJI 3:23D SV 
Answer the following: 


1. Has the plaintiff proved by a fair preponderance of the 
credible evidence that the statement was defamatory? 


At least five jurors must agree on the answer to this 
question. 


YOR oN Ge 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


2. Has the plaintiff proved by a fair preponderance of the 
credible evidence that the statement referred to the plaintiff? 


At least five jurors must agree on the answer to this 
question. 
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Nea ees Nol 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


3. Has the plaintiff by a fair preponderance of the credible ev- 
idence defendant published or broadcast the statement? 


At least five jurors must agree on the answer to this 
question. 


Nees = Nou: 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


4. Has the plaintiff proved by clear and convincing evidence 
that the statement was false? 


At least five jurors must agree on the answer to this 
question. 


Y egwamese No Sic. 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


5. Has the plaintiff proved by clear and convincing evidence 
that when defendant made the statement, defendant knew that it 
was false or acted in reckless disregard of the truth or falsity of the 
statement? 


At least five jurors must agree on the answer to this 
question. 


Yes Yen oe! 
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If your answer to this question is No, proceed no further 
and report to the Court. 


CAVEAT 


[The Court should add the following sixth question in cases 
involving plain slander.] 


6. Has the plaintiff proved by a fair preponderance of the 
credible evidence that the statement was a substantial factor in 
causing the plaintiff to suffer financial loss? 


At least five jurors must agree on the answer to this 
question. 


mY OS a WING 2 hg 


[Insert signature lines] 
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6. ELEMENTS OF CaSE—PLAIN SLANDER—PRIVATE PERSON AND SPEECH OF 
Pusiic CONCERN 


PJI 3:23E. Intentional Torts—Defamation—Elements of 
Case—Plain Slander—Private Person and 
Speech of Public Concern 


This is an action to recover damages for 
slander. Spoken words are slanderous if they tend 
to expose the plaintiff to public hatred, contempt, 
ridicule or disgrace and if they have caused that 
person actual financial loss. The plaintiff claims 
that on /date/ at [place/ in the presence of AB, CD 
and EF, defendant said /set forth alleged slander, such 
as—“Plaintiff is a member of the mafia”). 


To recover damages for slander, plaintiff has 
the burden of proving four elements. If the plaintiff 
has proved all four of these elements, you will 
decide in plaintiff's favor and go on to determine 
the amount of damages. However, if plaintiff failed 
to prove any one of those four elements, plaintiff 
may not recover. 


First, plaintiff must prove that the statement 
was defamatory, meaning that the statement had a 
tendency to expose the plaintiff to public hatred, 
contempt, ridicule or disgrace. 


Second, plaintiff must prove that the statement 
referred to the plaintiff, meaning that the state- 
ment would be reasonably understood to be about 
the plaintiff. 


Third, plaintiff must prove that defendant 
published or broadcast the statement, meaning 
that the defendant communicated the statement to 
someone other than the plaintiff. 


Fourth, plaintiff must prove that the statement 
was a substantial factor in causing plaintiff to suf- 
fer financial loss. 


The plaintiff has the burden of proving these 
four elements by a “fair preponderance of the cred- 
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ible evidence.” What does “a fair preponderance of 
the credible evidence” mean? The credible evi- 
dence means the testimony or exhibits that you 
find to be worthy of belief. A preponderance means 
the greater part of such evidence. That does not 
mean the greater number of witnesses or the 
greater length of time taken by either side. The 
phrase refers to the quality of the evidence, that 
is, its convincing quality, the weight and the effect 
that it has on your mind. The law requires that, in 
order for the plaintiff to sustain his, her burden of 
proof as to each element, the evidence that sup- 
ports (his, her) claim must appeal to you as more 
nearly representing what took place than that op- 
posed to (his, her) claim. If it does not, or if it 
weighs so evenly that you are unable to say that 
there is a preponderance on either side, then you 
must decide the question in favor of the defendant. 
If the evidence favoring the plaintiff's claim as to 
any element outweighs the evidence opposed to it, 
then you must decide in favor of the plaintiff. 


I am going to provide you with a written 
verdict form. You will decide this case by answer- 
ing the following questions: /see PJI 3:23E SV] 


Comment 


Based upon Gurtler v Union Parts Mfg. Co., 1 NY2d 5, 8, 150 
NYS2d 4, 182 NE2d 889 (1956); Brooks v Harison, 91 NY 83, 90 (1883); 
Bassell v Elmore, 48 NY 561, 565 (1872); Terwilliger v Wands, 17 NY 
54, 59 (1858); Murphy v Klein, 12 AD2d 683, 207 NYS2d 794 (8d Dept 
1960); Privitera v Phelps, 79 AD2d 1, 485 NYS2d 402 (4th Dept 1981); 
Rosner v Globe Valve Corp., 275 App Div 703, 87 NYS2d 524 (1st Dept 
1949); Shakun v Sadinoff, 272 App Div 721, 74 NYS2d 556 (1st Dept 
1947); Frawley Chemical Corp. v A.P. Larson Co., 274 App Div 643, 86 
NYS2d 710 (1st Dept 1949); Locke v Gibbons, 164 Misc 877, 881, 299 
NYS 188 (Sup 1937), aff'd, 253 App Div 887, 2 NYS2d 1015 (1st Dept 
1938); and see Prosser & Keeton, Torts (5th Ed) 793 § 112; 2 Seelman, 
The Law of Libel and Slander (Rev Ed) 909, Chap IV; Restatement, 
Second, Torts § 575. 


The special harm must be pleaded and proved and must be of a 
financial character, Meehan v Newsday, Inc., 54 AD2d 560, 387 NYS2d 
13 (2d Dept 1976); Wehringer v Allen-Stevenson School, 46 AD2d 641, 
360 NYS2d 429 (1st Dept 1974), affd, 37 NY2d 864, 378 NYS2d 46, 340 
NE2d 478 (1975); Langdon v Shearer, 43 App Div 607, 608, 60 NYS 193 
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(2d Dept 1899); Restatement, Second, Torts § 575, Comments b and c¢; 
see Misek-Falkoff v Keller, 153 AD2d 841, 545 NYS2d 360 (2d Dept 
1989); Kelly v CBS Inc., 59 AD2d 686, 398 NYS2d 673 (1st Dept 1977). 
General loss of business, damage to credit or reputation or loss of 
customers without specifying the persons who ceased to be customers is 
not sufficient, Drug Research Corp. v Curtis Pub. Co., 7 NY2d 435, 441, 
199 NYS2d 33, 166 NE2d 319 (1960); Garland v Vermilyea, 88 AD2d 
1044, 452 NYS2d 265 (8d Dept 1982); Murphy v Klein, 12 AD2d 683, 
207 NYS2d 794 (8d Dept 1960), nor is a claim of damages in round 
numbers, with no attempt at itemization, Drug Research Corp. v Curtis 
Pub. Co., supra; Continental Air Ticketing Agency, Inc. v Empire Intern. 
Travel, Inc., 51 AD2d 104, 380 NYS2d 369 (4th Dept 1976); Berman v 
Medical Soc. of State of N.Y., 23 AD2d 98, 258 NYS2d 497 (1st Dept 
1965). Mental distress or physical prostration is not sufficient, Garrison 
v Sun Printing & Publishing Ass’n, 207 NY 1, 4, 100 NE 430 (1912); 
Terwilliger v Wands, 17 NY 54, 60 (1858), nor does loss of social posi- 
tion constitute special harm unless it results in financial loss, such as 
the loss of a marriage, Moody v Baker, 5 Cow 351 (NY Sup 1826), see 
Terwilliger v Wands, supra, or of the hospitality or other pecuniary ben- 
efit that would otherwise have been conferred, although gratuitously, 
Bassell v Elmore, 48 NY 561 (1872); Pettibone v Simpson, 66 Barb 492 
(NY Gen Term 1867); see Terwilliger v Wands, supra. Generally, as to 
special harm, see Prosser & Keeton, Torts (5th Ed) 793 § 112; 2 
Seelman, The Law of Libel and Slander (Rev Ed) 1002, 9J 72, 73. 


The words spoken must be a substantial factor in bringing about 
the special harm, Anonymous, 60 NY 262 (1875); Terwilliger v Wands, 
17 NY 54 (1858); Murphy v Klein, 12 AD2d 683, 207 NYS2d 794 (3d 
Dept 1960); Langdon v Shearer, 43 App Div 607, 60 NYS 193 (2d Dept 
1899); Restatement, Second, Torts §§ 575, Comment d, 622A; and see 
PJI 2:70; and see Aronson v Wiersma, 65 NY2d 592, 493 NYS2d 1006, 
483 NE2d 1138 (1985). It is not enough that a contract debtor refuses to 
pay what he owes for that results not from the defamation but from the 
debtor’s intervening wrongful act, Reporters’ Ass’n of America v Sun 
Printing & Publishing Ass’n, 186 NY 437, 79 NE 710 (1906). 


Generally, the repetition of defamatory language by a person other 
than its originator is not considered a natural consequence of the first 
publication, and therefore a pecuniary loss resulting from the repetition 
does not constitute special harm attributable to the originator. But 
where the repetition is justifiable or innocent, as for example, where it 
is privileged, then the pecuniary loss caused by such repetition is special 
harm attributable to the originator, Bassell v Elmore, 48 NY 561 (1872); 
Fowles v Bowen, 30 NY 20 (1864); Pettibone v Simpson, 66 Barb 492 
(NY Gen Term. 1867); see Terwilliger v Wands, 17 NY 54, 58 (1858); 2 
Seelman, the Law of Libel and Slander (Rev Ed) 1005, J 73. The origina- 
tor is also responsible if the repetition was authorized or intended by 
the originator or made under such circumstances that repetition might 
reasonably have been anticipated by the originator, as when the state- 
ment is made to a reporter knowing it will be published, see Schoepflin 
v Coffey, 162 NY 12, 56 NE 502 (1900); Campo v Paar, 18 AD2d 364, 
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239 NYS2d 494 (1st Dept 1963); Valentine v Gonzalez, 190 App Div 
490, 179 NYS 711 (1st Dept 1920); Weston v Weston, 83 App Div 520, 
82 NYS 351 (4th Dept 1903); Prosser & Keeton, Torts (5th Ed) 799-801 
§ 113; Restatement, Second, Torts § 576; Annot: 96 ALR2d 378. This 
principle applies to the alleged source of defamatory information in a 
publication even if the source did not participate in the drafting of the 
publication, Accadia Site Contracting, Inc. v Skurka, 129 AD3d 1453, 10 
NYS3d 772 (4th Dept 2015). In a case involving special harm caused by 
a repetition for which the originator may be liable and in which there 
are issues of fact, the pattern charge must be modified. 


Words that are not defamatory are not actionable though special 
harm results, see Connelly v McKay, 176 Misc 685, 28 NYS2d 327 (Sup 
1941), where the court held that plaintiff had failed to state a cause of 
action for slander despite the fact that specific trucking customers had 
been lost as a result of the statement that plaintiff was informing the 
Interstate Commerce Commission of violations by truckers of ICC 
regulations, see Restatement, Second, Torts § 559, Comment e. (Such 
words, however, may be the subject of an action for injurious falsehood, 
see PJI 3:55, or prima facie tort, see PJI 3:7.) 


A special verdict form for use in conjunction with the pattern charge 
follows. When the special verdict form is prepared for use, signature 
lines should be included after each question, see Comment, PJI 1:95. 
The completed special verdict form should be marked as a court exhibit. 


Special Verdict Form PJI 3:23E SV 
Answer the following: 
1. Was the statement defamatory? 
At least five jurors must agree on the answer to this 
question. 


Ves iow Notas 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


2. Did the statement refer to the plaintiff? 


At least five jurors must agree on the answer to this 
question. 


Ves INO 
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[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


3. Did defendant publish or broadcast the statement? 
At least five jurors must agree on the answer to this 
question. 


Yes__« No: = 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


4. Was the statement a substantial factor in causing the 
plaintiff to suffer financial loss? 


At least five jurors must agree on the answer to this 
question. 


W@6=. <2. NOxkb 


[Insert signature lines] 
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7. ELEMENTS OF CASE—PLAIN SLANDER—PRIVATE PERSON AND SPEECH OF 
PRIVATE CONCERN 


PJI 3:23F. Intentional Torts—Defamation—Elements of 
Case—Plain Slander—Private Person and 
Speech of Private Concern 


This is an action to recover damages for 
slander. Spoken words are slanderous if they tend 
to expose the plaintiff to public hatred, contempt, 
ridicule or disgrace and if they have caused that 
person actual financial loss. The plaintiff claims 
that on /date/ at [place/ in the presence of AB, CD 
and EF, defendant said /set forth alleged slander, such 
as—“Plaintiff is a member of the mafia”). 


To recover damages for slander, plaintiff has 
the burden of proving three (four) elements. If the 
plaintiff has proved all three (four) of these ele- 
ments, you will decide in plaintiffs favor and go 
on to determine the amount of damages. However, 
if plaintiff failed to prove any one of those three 
(four) elements, plaintiff may not recover. 


First, plaintiff must prove that the statement 
was defamatory, meaning that the statement had a 
tendency to expose the plaintiff to public hatred, 
contempt, ridicule or disgrace. 


Second, plaintiff must prove that the statement 
referred to the plaintiff, meaning that the state- 
ment would be reasonably understood to be about 
the plaintiff. 


Third, plaintiff must prove that defendant 
published or broadcast the statement, meaning 
that the defendant communicated the statement to 
someone other than the plaintiff. 


[In cases involving plain slander, add the fol- 
lowing] 2 


Fourth, plaintiff must prove that the statement 
was a substantial factor in causing plaintiff to suf- 
fer financial loss. 
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The plaintiff has the burden of proving these 
three (four) elements by a “fair preponderance of 
the credible evidence.” What does “a fair prepon- 
derance of the credible evidence” mean? The cred- 
ible evidence means the testimony or exhibits that 
you find to be worthy of belief. A preponderance 
means the greater part of such evidence. That does 
not mean the greater number of witnesses or the 
greater length of time taken by either side. The 
phrase refers to the quality of the evidence, that 
is, its convincing quality, the weight and the effect 
that it has on your mind. The law requires that, in 
order for the plaintiff to sustain his, her burden of 
proof as to each element, the evidence that sup- 
ports (his, her) claim must appeal to you as more 
nearly representing what took place than that op- 
posed to (his, her) claim. If it does not, or if it 
weighs so evenly that you are unable to say that 
there is a preponderance on either side, then you 
must decide the question in favor of the defendant. 
If the evidence favoring the plaintiff's claim as to 
any element outweighs the evidence opposed to it, 
then you must decide in favor of the plaintiff. 


I am going to provide you with a written 
verdict form. You will decide this case by answer- 
ing the following questions: /see PJ] 3:23F SV] 


Comment 


See introductory statement preceding PJI 3:23 supra and Comment 
to PJI 3:23B, PJI 3:23D and PJI 3:24.3. A special verdict form for use in 
conjunction with the pattern charge follows. When the special verdict 
form is prepared for use, signature lines should be included after each 
question, see Comment, PJI 1:95. The completed special verdict form 
should be marked as a court exhibit. 


Special Verdict Form PJI 3:23F SV 
Answer the following: 
1. Was the statement defamatory? 


At least five jurors must agree on the answer to this 
question. 
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Yes__.__. No____ 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


2. Did the statement refer to the plaintiff? 
At least five jurors must agree on the answer to this 
question. 


Yes___. No____ 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


3. Did defendant publish or broadcast the statement? 
At least five jurors must agree on the answer to this 
question. 7 


Yes___. No____ 


[Insert signature lines] 


CAVEAT 


[The Court should add the following fourth question in 
cases involving plain slander.] 


4. Was the statement a substantial factor in causing the 
plaintiff to suffer financial loss? 


At least five jurors must agree on the answer to this 
question. 


‘Wests Noes 


[Insert signature lines] 
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B. Deramatory MEANING 


PJI 3:24. Intentional Torts—Defamation—Defamatory 
Meaning 


The first question for you to decide is whether 
defendant’s statement was defamatory. A state- 
ment is defamatory if it tends to expose the plain- 
tiff to public hatred, contempt, ridicule or dis- 
grace—that is, if it would tend to lead the average 
person in the community to form an evil or bad 
opinion of the plaintiff. A statement is also defam- 
atory if it tends to discredit the plaintiff in the 
conduct of (his, her, its) occupation, profession, 
trade or office. 


Not every unpleasant or uncomplimentary 
statement is defamatory. A statement that is 
merely unpleasant, offensive or embarrassing, or 
that hurts the plaintiffs feelings, is not necessarily 
defamatory. Because language often has different 
meanings, the law imposes upon the plaintiff the 
burden of proving that the statement about which 
plaintiff complains would in fact be understood by 
the average person as defamatory. 


[State facts alleged to constitute the defamation, such 
as:—(Plaintiff claims that the defendant published 
an article in its newspaper which called him a 
womanizer.) | 


If you find that the statement did not tend to 
expose the plaintiff to public hatred, contempt, 
ridicule or disgrace or to discredit the plaintiff in 
the conduct of (his, her, its) occupation, profes- 
sion, trade or office, then you need go no further 
and report to the Court. If you find from the evi- 
dence that the plaintiff has proved that the state- 
ment in the article tended to expose the plaintiff 
to public hatred, contempt, ridicule or disgrace or 
to discredit the plaintiff in the conduct of (his, her, 
its) occupation, profession, trade or office, then 
you must find the statement defamatory and pro- 
ceed to consider the remaining elements. 
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Comment 
[See Introductory Statement preceding PJI 3:23.] 


Caveat: In cases of specialized audiences, the pattern charge must 
be modified to indicate that the statement’s defamatory meaning is to 
be judged by the average and ordinary reader of the particular publica- 
tion, see discussion infra. 


Based on Rinaldi v Holt, Rinehart & Winston, Inc., 42 NY2d 369, 
397 NYS2d 943, 366 NE2d 1299 (1977); Nichols v Item Publishers, 309 
NY 596, 132 NE2d 860 (1956); see also Held v Pokorny, 583 F Supp 
1038 (SDNY 1984). 


A statement is defamatory if it tends to expose a person to hatred, 
contempt or aversion, or to induce an evil or unsavory opinion of the 
plaintiff in the minds of a substantial number of the community, Golub 
v Enquirer/Star Group, Inc., 89 NY2d 1074, 659 NYS2d 836, 681 NE2d 
1282 (1997); Mencher v Chesley, 297 NY 94, 75 NE2d 257 (1947); see 
Davis v Boeheim, 24 NY38d 262, 998 NYS2d 131, 22 NE3d 999 (2014); 
Thomas H. v Paul B., 18 NY3d 580, 942 NYS2d 437, 965 NE2d 939 
(2012); Carniol v Carniol, 288 AD2d 421, 733 NYS2d 485 (2d Dept 2001); 
Restatement, Second, Torts § 559; see Levy v Nissani, 179 AD3d 656, 
115 NYS3d 418 (2d Dept 2020); Greenberg v Spitzer, 155 AD3d 27, 62 
NYS3d 372 (2d Dept 2017). Where plaintiff is a corporation, a cause of 
action for libel on its face requires plaintiff to establish that the publica- 
tion had a tendency to injure its business reputation or credit standing, 
Sandals Resorts Intern. Ltd. v Google, Inc., 86 AD3d 32, 925 NYS2d 
407 (1st Dept 2011). 


A cause of action for defamation may be based on the theory that 
the defamation is express or that it is by implication, see Partridge v 
State, 173 AD3d 86, 100 NYS3d 730 (3d Dept 2019); Stepanov v Dow 
Jones & Co., Inc., 120 AD3d 28, 987 NYS2d 37 (1st Dept 2014). Defa- 
mation by implication is premised not on direct statements but on false 
suggestions, impressions and implications arising from otherwise truth- 
ful statements, Armstrong v Simon & Schuster, Inc., 85 NY2d 373, 625 
NYS2d 477, 649 NE2d 825 (1995); Bisimwa v St. John Fisher College, 
194 AD3d 1467, 149 NYS3d 428 (4th Dept 2021); Partridge v State, 
supra; Stepanov v Dow Jones & Co., Inc., supra; see Martin v Daily 
News L.P., 121 AD3d 90, 990 NYS2d 473 (1st Dept 2014). To survive a 
motion to dismiss a cause of action for defamation based on the theory 
that the defamation was by implication and the underlying factual 
statements are substantially true, plaintiff must make a “rigorous show- 
ing” that the language of the communication as a whole can be reason- 
ably read both to impart a defamatory inference and to affirmatively 
suggest that the author intended or endorsed that inference, Bisimwa v 
St. John Fisher College, supra; Udell v NYP Holdings, Inc., 169 AD3d 
954, 94 NYS3d 314 (2d Dept 2019); Stepanov v Dow Jones & Co., Inc., 
supra; see Hammond v Equinox Holdings LLC, 193 AD3d 586, 148 
NYS3d 34 (1st Dept 2021); Partridge v State, supra (law enforcement 
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broadcast of mug shots referred to as “wall of shame” falsely suggested 
defamatory inference and plaintiff established that the communication 
contained in broadcasts was intended by defendant-law enforcement). 


What is defamatory “depends, among other facts, upon the temper 
of the times, the current of contemporary, public opinion, with the 
result that words, harmless in one age, in one community, may be highly 
damaging to reputation at another time or in a different place,” Mencher 
v Chesley, 297 NY 94, 100, 75 NE2d 257 (1947); see Pritchard v Herald 
Co., 120 AD2d 956, 503 NYS2d 460 (4th Dept 1986); Schermerhorn v 
Rosenberg, 73 AD2d 276, 426 NYS2d 274 (2d Dept 1980). Statements 
that do not directly impugn the plaintiff's reputation but that are 
ascribed to the plaintiff may be defamatory, see Lunney v Prodigy 
Services Co., 94 NY2d 242, 701 NYS2d 684, 723 NE2d 539 (1999); 
Ben-Oliel v Press Pub. Co., 251 NY 250, 167 NE 432 (1929). Thus, 
transmitting a threatening statement under plaintiffs name that was 
“vulgar in the extreme” may have defamed plaintiff by portraying him 
as the author of the statement, Lunney v Prodigy Services Co., supra. 
Similarly, a literary impersonation that imputes facts to the person 
impersonated that damage plaintiff in his or her trade or profession is 
actionable, Rall v Hellman, 284 AD2d 113, 726 NYS2d 629 (1st Dept 
2001) (fabricated e-mail in plaintiffs name making plaintiff appear to 
be a rude, petty, self-absorbed cartoonist who sought to insult and at- 
tack the established cartoon industry). A photographic depiction may be 
subject to a defamatory interpretation, Morsette v “The Final Call”, 309 
AD2d 249, 764 NYS2d 416 (1st Dept 2003) (photograph of plaintiff mod- 
ified to make it appear she is wearing prison garb); see Nacinovich v 
Tullet & Tokyo Forex, Inc., 257 AD2d 523, 685 NYS2d 17 (1st Dept 
1999) (cartoon). 


Defamation may even include a statement that would normally 
invoke sympathy, such as that plaintiff is mentally ill or a pauper, see 
Katapodis v Brooklyn Spectator, 287 NY 17, 38 NE2d 112 (1941), where 
a newspaper published a false statement that plaintiffs’ child, who had 
been killed in an automobile accident, would be buried in a pauper’s 
grave unless financial aid was forthcoming. This may be defamatory 
because it could cause others to shun or avoid plaintiffs, or to expose 
them to ridicule. However, in Sarwer v Conde Nast Publications, Inc., 
237 AD2d 191, 654 NYS2d 768 (1st Dept 1997), statements that plaintiff 
was a victim of child abuse were held not to be defamatory because the 
effect of the words would be to generate only sympathy for the plaintiff. 
Since ridicule discredits and is thus defamatory, lability has been 
imposed for an advertising photograph which, by means of optical illu- 
sion, made the plaintiffs body appear grotesque and obscene, Burton v 
Crowell Pub. Co., 82 F2d 154 (2d Cir 1936) and for a photograph 
comparing plaintiff, a professional wrestler, to a gorilla, Zbyszko v New 
York Am., 228 App Div 277, 239 NYS 411 (1st Dept 1930). Note however 
that these cases have questionable vitality today both because of the 
lack of “falsity” of the depiction, see PJI 3:27, comment, and because a 
patently unreal caricature could not reasonably be taken as fact; see 
Hustler Magazine, Inc. v Falwell, 485 US 46, 108 SCt 876 (1988). 
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By way of further examples, it has been held to be defamatory to 
say falsely that a husband has abandoned his wife and refuses to sup- 
port her, Brown v Du Frey, 1 NY2d 190, 151 NYS2d 649, 134 NE2d 469 
(1956), or that the plaintiff made several threats toward the defendant 
and her residence, Zetes v Stephens, 108 AD3d 1014, 969 NYS2d 298 
(4th Dept 2013), or that the plaintiff is homosexual, Nacinovich v Tullet 
& Tokyo Forex, Inc., 257 AD2d 523, 685 NYS2d 17 (1st Dept 1999), or 
that the plaintiff sexually abused women, Sovik v Healing Network, 244 
AD2d 985, 665 NYS2d 997 (4th Dept 1997), or that the plaintiff engaged 
in an adulterous relationship, Donati v Queens Ledger Newspaper 
Group, 240 AD2d 696, 659 NYS2d 306 (2d Dept 1997), or that the 
plaintiff forged a proxy document, Colman v Migdol, 207 AD2d 856, 616 
NYS2d 757 (2d Dept 1994), or that the President of the Police Benevo- 
lent Association lied, stole, defrauded, and misrepresented the PBA, 
Stuart v Porcello, 193 AD2d 311, 603 NYS2d 597 (3d Dept 1993), or 
that an individual is a liar, Divet v Reinisch, 169 AD2d 416, 564 NYS2d 
142 (1st Dept 1991), or that a person is a communist, Grant v Reader’s 
Digest Ass’n, Inc., 151 F2d 733 (2d Cir 1945), or to publish in the name 
of a well known author a work of such low quality that he is discredited 
by having its authorship attributed to him, Clevenger v Baker Voorhis 
& Co., 8 NY2d 187, 203 NYS2d 812, 168 NE2d 643 (1960), or to posting 
a sign in a store consisting of plaintiffs name, the word “reward” and 
the monetary sum of $1000, Gallo v Montauk Video, Inc., 178 Misc2d 
1069, 684 NYS2d 817 (AppT 1998). 


A statement that falsely insinuates that an individual’s dismissal 
from his or her office or position was for some misconduct may be de- 
famatory, Nichols v Item Publishers, 309 NY 596, 132 NE2d 860 (1956); 
Greenberg v Spitzer, 155 AD3d 27, 62 NYS3d 372 (2d Dept 2017). Thus, 
plaintiffs’ allegations that defendants had falsely stated that plaintiffs 
had been terminated for “stealing” and “embezzling” were sufficient to 
state a cognizable cause of action for slander, Schenkman v New York 
College of Health Professionals, 29 AD3d 671, 815 NYS2d 159 (2d Dept 
2006). A statement that disparages a person in his or her profession is 
defamatory, Keeling v Salvo, supra (defendants’ statements insinuating 
that plaintiff was dismissed from condo board because of misconduct 
tended to injure plaintiff who worked in the trade of property manage- 
ment); Sallustio v R. Kessler and Associates, Inc., 155 AD3d 1510, 64 
NYS3d 415 (4th Dept 2017) (statement on sign on consumers’ property 
that stated that defendant contractor “screwed” consumers and to 
beware of contractor); Greenberg v Spitzer, supra (numerous state- 
ments made by former state attorney general regarding former 
corporate executive regarding allegedly fraudulent conduct of executive 
and his former company); Geraci v Probst, 15 NY3d 336, 912 NYS2d 
484, 938 NE2d 917 (2010) (local fire department commissioner accused 
of profiting from private contract with fire department in violation of 
General Municipal Law §§ 801, 805); Frechtman v Gutterman, 115 
AD3d 102, 979 NYS2d 58 (1st Dept 2014) (statement is defamatory on 
its face when it suggests improper performance of one’s professional 
duties or unprofessional conduct); Scott v Cooper, 215 AD2d 368, 625 
NYS2d 661 (2d Dept 1995) (chief of police accused of misconduct in his 


328 


Torts OTHER THAN NEGLIGENCE PJI 3:24 


official duties, racial discrimination, coverups of criminal activities, and 
corruption in managing the police department), as is impugning a 
person’s integrity as a government official, Krusen v Moss, 174 AD3d 
1180 (8d Dept 2019) (statement that deputy county executive had 
“pilfered free gas from taxpayers”); Melendez v New York City Housing 
Authority, 280 AD2d 388, 720 NYS2d 491 (1st Dept 2001). 


On the other hand, it is not defamatory to state that plaintiff has 
cancer, because such statement does not impugn or even relate to 
plaintiffs ability to perform her profession as a publicist, nor does can- 
cer fall into the category of loathsome disease since it is neither 
contagious nor attributed in any way to socially repugnant conduct, 
Golub v Enquirer/Star Group, Inc., 89 NY2d 1074, 659 NYS2d 836, 681 
NE2d 1282 (1997). Further, it is not defamatory to accuse an individual 
of using political influence and manipulation to gain governmental 
benefits, T.S. Haulers, Inc. v Kaplan, 295 AD2d 595, 744 NYS2d 193 
(2d Dept 2002); Miness v Alter, 262 AD2d 374, 691 NYS2d 171 (2d Dept 
1999); Suozzi v Parente, 202 AD2d 94, 616 NYS2d 355 (1st Dept 1994); 
Di Bernardo v Tonawanda Pub. Corp., 117 AD2d 1009, 1010, 499 NYS2d 
553 (4th Dept 1986); Arrigoni v Velella, 110 AD2d 601, 488 NYS2d 184 
(1st Dept 1985); Pace v Rebore, 107 AD2d 30, 485 NYS2d 291 (2d Dept 
1985), or to charge an attorney with being uncooperative, abrasive and 
dilatory in fulfilling his responsibilities, Goldberg v Coldwell Banker, 
Inc., 159 AD2d 684, 553 NYS2d 432 (2d Dept 1990), or to state that 
plaintiff verbally interfered with the police by telling the police they did 
not know what they were doing, Aponte v Cosmopolitan Employment 
Agency, 226 AD2d 299, 642 NYS2d 862 (1st Dept 1996), or to refer to 
plaintiff as a “clown” which is considered no more than a general insult 
and not injurious to reputation, DePuy v St. John Fisher College, 129 
AD2d 972, 514 NYS2d 286 (4th Dept 1987), or to state that plaintiff had 
not met his employer’s expectations, Howard v Alford, 229 AD2d 996, 
645 NYS2d 208 (4th Dept 1996), or to falsely state that the plaintiff has 
been discharged from employment, Chang v Fa-Yun, 265 AD2d 265, 697 
NYS2d 31 (1st Dept 1999), or to falsely imply that plaintiff, an at- 
torney, was intoxicated at a golf outing, Cook v Relin, 280 AD2d 897, 
721 NYS2d 885 (4th Dept 2001), or to assert that a spouse was resisting 
paying court-ordered support, Carniol v Carniol, 288 AD2d 421, 733 
NYS2d 485 (2d Dept 2001), or to state that the defendant was harassed 
and threatened by the plaintiff because none of the statements 
amounted to an attack on or impugned his professional ability or perfor- 
mance as a funeral director, Kowalczyk v McCullough, 55 AD3d 1208, 
868 NYS2d 773 (38d Dept 2008). It is not defamatory to state that a 
person engaged in espionage on behalf of her government or that a 
woman engaged in unchaste behavior for the good of her country, Bement 
v N.Y.P. Holdings, Inc., 307 AD2d 86, 760 NYS2d 1383 (1st Dept 2003). 
A statement attributed to the plaintiff that her husband infected her as 
the result of patronizing prostitutes could be defamatory as to him, not 
her, Cruz v Latin News Impacto Newspaper, 216 AD2d 50, 627 NYS2d 
388 (1st Dept 1995). 


A defamatory meaning must be conveyed by the defendant’s state- 
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ment in order to be actionable. If the words used in their usual sense 
are not reasonably susceptible of a defamatory meaning, they are not 
actionable and cannot be made so by strained or artificial construction, 
Aronson v Wiersma, 65 NY2d 592, 493 NYS2d 1006, 483 NE2d 1138 
(1985); Tracy v Newsday, Inc., 5 NY2d 134, 182 NYS2d 1, 155 NE2d 
853 (1959); Hays v American Defense Soc., 252 NY 266, 169 NE 380 
(1929); Meadows v Taft Broadcasting Co., Inc., 98 AD2d 959, 470 NYS2d 
205 (4th Dept 1983); Brown v Johnson Newspapers Corp., 84 AD2d 636, 
444 NYS2d 493 (3d Dept 1981); Schermerhorn v Rosenberg, 73 AD2d 
276, 426 NYS2d 274 (2d Dept 1980); see Dillon v New York, 261 AD2d 
34, 704 NYS2d 1 (1st Dept 1999). 


It.is for the court to determine, initially, whether the words ascribed 
to the defendant are reasonably capable of conveying a defamatory 
import, Lenz Hardware, Inc. v Wilson, 94 NY2d 913, 707 NYS2d 619, 
729 NE2d 338 (2000); Golub v Enquirer/Star Group, Inc., 89 NY2d 
1074, 659 NYS2d 836, 681 NE2d 1282 (1997); Armstrong v Simon & 
Schuster, Inc., 85 NY2d 373, 625 NYS2d 477, 649 NE2d 825 (1995); 
Weiner v Doubleday & Co., Inc., 74 NY2d 586, 550 NYS2d 251, 549 
NE2d 453 (1989); Aronson v Wiersma, 65 NY2d 592, 493 NYS2d 1006, 
483 NE2d 1138 (1985); Silsdorf v Levine, 59 NY2d 8, 462 NYS2d 822, 
449 NE2d 716 (1983); Tracy v Newsday, Inc., 5 NY2d 134, 182 NYS2d 
1, 155 NE2d 853 (1959); Sprecher v Dow Jones and Co., Inc., 88 AD2d 
550, 450 NYS2d 330 (1st Dept 1982), aff'd, 58 NY2d 862, 460 NYS2d 
527, 447 NE2d 75 (1983); Kamalian v Reader’s Digest Ass’n, Inc., 29 
AD3d 527, 814 NYS2d 261 (2d Dept 2006) (statements in article discuss- 
ing “dangerous doctors,” criticizing medical boards for not “doing enough 
to protect the public,” and describing one doctor’s professional history 
not susceptible of defamatory meaning). In other words, it is for the 
court to decide whether the statements of are reasonably susceptible of 
a defamatory connotation, thus warranting submission of the issue to 
the trier of fact, Reus v ETC Housing Corporation, 203 AD3d 1281, 164 
NYS8d 692 (3d Dept 2022). This determination is made by looking at 
the context and circumstances surrounding the entire communication, 
Hope v Hadley-Luzerne Public Library, 169 AD8d 1276, 94 NYS3d 723 
(3d Dept 2019). 


Additional cases discussing the proposition that it is for the court to 
determine, initially, whether the words ascribed to the defendant are 
reasonably capable of conveying a meaning of defamatory import 
include: Serratore v American Port Services, Inc., 293 AD2d 464, 739 
NYS2d 452 (2d Dept 2002) (statement that plaintiff no longer permitted 
on company property after discharge not defamatory); Lewis v Newsday, 
Inc., 246 AD2d 434, 668 NYS2d 377 (1st Dept 1998) (plaintiff quoted as 
saying “&@§§ &!!!!” would lead typical reader to believe that plaintiff 
unleashed a barrage of unprintable expletives at reporter); Streips v 
LTV Corp., 216 AD2d 923, 629 NYS2d 132 (4th Dept 1995) (memoran- 
dum to employees stating that plaintiff had been suspended pending a 
federal investigation but that no judgment had yet been made concern- 
ing plaintiffs involvement in the matters under investigation was not 
defamatory); Jessel Rothman, P. C. v Sternberg, 207 AD2d 438, 615 
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NYS2d 748 (2d Dept 1994) (letter criticizing business practices of law 
firm not defamatory); Rejent v Liberation Publications, Inc., 197 AD2d 
240, 611 NYS2d 866 (1st Dept 1994) (publication in gay and lesbian 
magazine of photograph of plaintiff, a professional male model, ac- 
companied by text suggesting he is sexually lustful and promiscuous 
and subscribes to the sexual attitudes of the magazine is reasonably 
susceptible of a defamatory connotation); Levittown Norse Associates v 
Joseph P. Day Realty Corp., 150 AD2d 263, 541 NYS2d 421 (1st Dept 
1989) (statement that plaintiffs partners were being sued is not facially 
defamatory nor defamatory by innuendo); see also Carney v Memorial 
Hosp. and Nursing Home of Greene County, 64 NY2d 770, 485 NYS2d 
984, 475 NE2d 451 (1985) (citing PJI). If the words are unambiguous 
and admit of but one sense, the question of libel or no libel is one for the 
court, Moore v Francis, 121 NY 199, 203, 23 NE 1127 (1890); Curry v 
Roman, 217 AD2d 314, 685 NYS2d 391 (4th Dept 1995) (citing PJ1); see 
Julian v American Business Consultants, Inc., 2 NY2d 1, 155 NYS2d 1, 
137 NE2d 1 (1956); Grandin v Guinta, 25 AD2d 612, 267 NYS2d 551 
(4th Dept 1966), and the “court shirks its duty if it creates an issue, 
when none exists, solely to foist decision upon a jury,” Crane v New 
York World Telegram Corporation, 308 NY 470, 126 NE2d 753 (1955). 


The words are to be construed in the context of the article as a 
whole, and “in the same way that the reading public, acquainted with 
the parties and the subject matter would take” them, Sydney v MacFad- 
den Newspaper Pub. Corporation, 242 NY 208, 214, 151 NE 209 (1926); 
accord Armstrong v Simon & Schuster, Inc., 85 NY2d 373, 625 NYS2d 
477, 649 NE2d 825 (1995); Mahoney v Adirondack Pub. Co., 71 NY2d 
31, 523 NYS2d 480, 517 NE2d 1365 (1987); WDM Planning, Inc. v 
United Credit Corp., 47 NY2d 50, 416 NYS2d 579, 389 NE2d 1099 
(1979); James v Gannett Co., Inc., 40 NY2d 415, 386 NYS2d 871, 353 
NE2d 834 (1976); November v Time Inc., 138 NY2d 175, 244 NYS2d 309, 
194 NE2d 126 (1963); Ava v NYP Holdings, Inc., 64 AD3d 407, 885 
NYS2d 247 (1st Dept 2009); Samuels v Berger, 191 AD2d 627, 595 
NYS2d 231 (2d Dept 1993); Park v Capital Cities Communications, Inc., 
181 AD2d 192, 585 NYS2d 902 (4th Dept 1992); see Greenberg v Spitzer, 
155 AD3d 27, 62 NYS3d 372 (2d Dept 2017); Fraser v Park Newspapers 
of St. Lawrence Inc., 246 AD2d 894, 668 NYS2d 284 (3d Dept 1998) 
(report that plaintiff pled guilty to a crime affects reputation more neg- 
atively than a report that plaintiff was accused of a crime); Landsman v 
Tonawanda Pub. Corp., 186 AD2d 1028, 588 NYS2d 480 (4th Dept 1992) 
(average reader would recognize error in mistaken substitution of suffix 
“Jr.” instead of “Sr.”). Where the allegedly defamatory material appears 
in a news item, the court must consider the news together with the 
headline or heading that introduces it, Cole Fischer Rogow, Inc. v Carl 
Ally, Inc., 29 AD2d 423, 288 NYS2d 556 (1st Dept 1968), aff'd, 25 NY2d 
943, 305 NYS2d 154, 252 NE2d 633 (1969); Martin v Daily News L.P., 
121 AD3d 90, 990 NYS2d 473 (1st Dept 2014); Ava v NYP Holdings, 
Inc., 64 AD3d 407, 885 NYS2d 247 (1st Dept 2009). 


This standard applies to cases involving specialized audiences, 
Gjonlekaj v Sot, 308 AD2d 471, 764 NYS2d 278 (2d Dept 2003) (target 


331 


PJI 3:24 Parrern Jury INSTRUCTIONS 


audience of Albanian newspaper likely to understand allegedly defama- 
tory import of accusing plaintiff of representing the same Marxist ideol- 
ogy that destroyed the Albanian spirit). If the publication is not 
susceptible of a defamatory meaning, a strained or artificial construc- 
tion cannot make it so, Golub v Enquirer/Star Group, Inc., 89 NY2d 
1074, 659 NYS2d 836, 681 NE2d 1282 (1997); Aronson v Wiersma, 65 
NY2d 592, 493 NYS2d 1006, 483 NE2d 1138 (1985); James v Gannett 
Co., Inc., 40 NY2d 415, 386 NYS2d 871, 353 NE2d 834 (1976); Tracy v 
Newsday, Inc., 5 NY2d 134, 182 NYS2d 1, 155 NE2d 853 (1959); see 
Alvarado v K-III Magazine Corp., 203 AD2d 135, 610 NYS2d 241 (1st 
Dept 1994) (imputation of drunkenness, without some aggravating fac- 
tor, not libelous). The words used will be taken in their natural and 
ordinary meaning and the courts will not strain to interpret them in the 
most inoffensive sense, November v Time Inc., 138 NY2d 175, 244 NYS2d 
309, 194 NE2d 126 (1963); Crane v New York World Telegram Corpora- 
tion, 308 NY 470, 126 NE2d 753 (1955); Mencher v Chesley, 297 NY 94, 
75 NE2d 257 (1947); Arrigoni v Velella, 110 AD2d 601, 488 NYS2d 184 
(1st Dept 1985); see Cappellino v Rite-Aid of New York, Inc., 152 AD2d 
934, 544 NYS2d 104 (4th Dept 1989). 


A question for the jury is presented, however, if the words are 
susceptible of several meanings, one of which disgraces or discredits 
plaintiff, James v Gannett Co., Inc., 40 NY2d 415, 386 NYS2d 871, 353 
NE2d 834 (1976); Clevenger v Baker Voorhis & Co., 8 NY2d 187, 203 
NYS2d 812, 168 NE2d 643 (1960); Orr v Lynch, 60 AD2d 949, 401 
NYS2d 897 (3d Dept 1978), affd, 45 NY2d 903, 411 NYS2d 10, 383 
NE2d 562 (1978); Grimaldi v Schillaci, 106 AD2d 728, 484 NYS2d 159 
(8d Dept 1984); Schermerhorn v Rosenberg, 73 AD2d 276, 426 NYS2d 
274 (2d Dept 1980). In such a case it is for the jury to say in which 
sense the words were used, November v Time Inc., 13 NY2d 175, 244 
NYS2d 309, 194 NE2d 126 (1963); Rozanski v Fitch, 134 AD2d 944, 521 
NYS2d 950 (4th Dept 1987); whether the words would reasonably be 
understood to have the defamatory meaning ascribed to them by the 
plaintiff, Mencher v Chesley, 297 NY 94, 75 NE2d 257 (1947); Cooper v 
Rochester Ice Cream Co., 212 NY 341, 106 NE 117 (1914); 600 West 
115th Street Corp. v Von Gutfeld, 169 AD2d 56, 572 NYS2d 655 (1st 
Dept 1991), rev'd, 80 NY2d 130, 589 NYS2d 825, 603 NE2d 930 (1992); 
Bardey v Brooke-Hitching, 167 AD2d 141, 561 NYS2d 455 (1st Dept 
1990); Cappellino v Rite-Aid of New York, Inc., 152 AD2d 934, 544 
NYS2d 104 (4th Dept 1989); Bee Publications, Inc. v Cheektowaga 
Times, Inc., 107 AD2d 382, 485 NYS2d 885 (4th Dept 1985); and 
whether the persons who read or heard the publication so understood it, 
Linehan v Nelson, 197 NY 482, 90 NE 1114 (1910); see Rovira v Boget, 
240 NY 314, 148 NE 534 (1925); Satler v Larsen, 1381 AD2d 125, 520 
NYS2d 378 (1st Dept 1987); Prosser & Keeton, Torts (5th Ed) 781 § 111. 
The test is what the tenor of the article and the language used naturally 
import to the mind of the ordinary intelligent reader, Macy v New York 
World-Telegram Corp., 2 NY2d 416, 420, 161 NYS2d 55, 141 NE2d 566 
(1957); More v Bennett, 48 NY 472 (1872); O’Brien v Lerman, 117 AD2d 
658, 498 NYS2d 395 (2d Dept 1986); Grimaldi v Schillaci, 106 AD2d 
728, 484 NYS2d 159 (3d Dept 1984); see Prosser & Keeton, Torts (5th 
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Ed) 781—782 § 111. Once the court determines that a reasonable basis 
exists for a defamatory interpretation, it is up to the jury to decide 
whether that was the sense in which the words “were likely to be 
understood by the ordinary and average reader,” Mencher v Chesley, 
297 NY 94, 75 NE2d 257 (1947); see Aronson v Wiersma, 65 NY2d 592, 
594, 493 NYS2d 1006, 483 NE2d 1138 (1985) (words must be tested 
against the understanding of the average reader); Carney v Memorial 
Hosp. and Nursing Home of Greene County, 64 NY2d 770, 485 NYS2d 
984, 475 NE2d 451 (1985); Silsdorf v Levine, 59 NY2d 8, 462 NYS2d 
822, 449 NE2d 716 (1983); Rinaldi v Holt, Rinehart & Winston, Inc., 42 
NY2d 369, 397 NYS2d 943, 366 NE2d 1299 (1977); James v Gannett 
Co., Inc., 40 NY2d 415, 386 NYS2d 871, 353 NE2d 834 (1976); November 
v Time Inc., 13 NY2d 175, 178, 244 NYS2d 309, 194 NE2d 126 (1963) 
(“The words are to be construed not with the close precision expected 
from lawyers and judges but as they would be read and understood by 
the public to which they are addressed.”); People ex rel. Spitzer v Grasso, 
21 AD3d 851, 801 NYS2d 584 (1st Dept 2005); Smith v Long Island 
Youth Guidance, Inc., 181 AD2d 820, 581 NYS2d 401 (2d Dept 1992); 
Davis v Costa-Gavras, 619 F Supp 1372 (SDNY 1985). 


Note that in cases of specialized audiences, the charge may have to 
be modified to indicate that the statement’s defamatory meaning is to 
be judged by the average and ordinary reader of the particular publica- 
tion, Gjonlekaj v Sot, 308 AD2d 471, 764 NYS2d 278 (2d Dept 2003); 
see November v Time Inc., 13 NY2d 175, 244 NYS2d 309, 194 NE2d 
126 (1963); Sydney v MacFadden Newspaper Pub. Corporation, 242 NY 
208, 214, 151 NE 209 (1926); see also Kraus v Brandstetter, 167 AD2d 
445, 562 NYS2d 127 (2d Dept 1990) (statement is to be construed as it 
would be understood by those to whom it was addressed). 


It is how the words used can reasonably be understood, not how 
defendant intended them, that determines whether they are defama- 
tory, Cheatum v Wehle, 5 NY2d 585, 594-595, 186 NYS2d 606, 159 
NE2d 166 (1959). That defamatory matter was intended to be humor- 
ous does not absolve the defendant of responsibility, see Nacinovich v 
Tullet & Tokyo Forex, Inc., 257 AD2d 523, 685 NYS2d 17 (1st Dept 
1999), but where statements are patently devoid of serious meaning or 
intent and so nonsensical that no reasonable person could take them 
seriously, the statements may not be regarded as defamatory, Frank v 
National Broadcasting Co., Inc., 119 AD2d 252, 506 NYS2d 869 (2d 
Dept 1986). For a discussion of this issue see Hustler Magazine, Inc. v 
Falwell, 485 US 46, 108 SCt 876 (1988) (cartoon depicting plaintiff in 
an outhouse in an incestuous relationship with his mother is not action- 
able because parodies are not reasonably regarded as fact). 


A significant issue that has produced considerable litigation is 
whether the defamatory statement constitutes fact or opinion. Since 
falsity is a necessary element of a defamation cause of action and only 
facts are capable of being proven false, only statements alleging facts 


can properly be the subject of a defamation action, Gross v New York 
Times Co., 82 NY2d 146, 603 NYS2d 813, 623 NE2d 1163 (1993); 600 
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West 115th Street Corp. v Von Gutfeld, 80 NY2d 130, 589 NYS2d 825, 
603 NE2d 930 (1992). The Supreme Court has placed constitutional 
limits on the type of speech that may be actionable under state defama- 
tion law. Speech that may be characterized as rhetorical hyperbole or 
imaginative expression is not actionable and statements that cannot 
reasonably be interpreted as stating actual facts about the plaintiff are 
protected, see Milkovich v Lorain Journal Co., 497 US 1, 110 SCt 2695 
(1990); Old Dominion Branch No. 496, Nat. Ass’n of Letter Carriers, 
AFL-CIO v Austin, 418 US 264, 94 SCt 2770 (1974); Greenbelt Co-op. 
Pub. Ass’n v Bresler, 398 US 6, 90 SCt 1537 (1970); Bacon v Nygard, 
189 AD3d 530, 136 NYS3d 297 (1st Dept 2020); Epifani v Johnson, 65 
AD3d 224, 882 NYS2d 234 (2d Dept 2009); DRT Const. Co., Inc. v 
Lenkei, 176 AD2d 1229, 576 NYS2d 724 (4th Dept 1991). Pure opinion 
that does not assert or imply a provably false fact about the plaintiff is 
not actionable as defamation, Milkovich v Lorain Journal Co., supra; 
see Levy v Nissani, 179 AD3d 656, 115 NYS3d 418 (2d Dept 2020); 
Schmitt v Artforum International Magazine, Inc., 178 AD3d 578, 115 
NYS3d 291 (1st Dept 2019) (defendants’ characterizations of plaintiffs 
claims of retaliation under New York City Human Rights Law as 
“unjust” and an effort to “take down” company nonactionable state- 
ments of opinion and figure of speech); Levy v Nissani, supra (expres- 
sion of pure opinion not actionable, no matter how unreasonable or 
vituperative); Udell v NYP Holdings, Inc., 169 AD3d 954, 94 NYS3d 314 
(2d Dept 2019); Kasavana v Vela, 172 AD3d 1042, 100 NYS3d 82 (2d 
Dept 2019) (pure opinion not actionable, no matter how vituperative or 
unreasonable); Krusen v Moss, 174 AD3d 1180 (3d Dept 2019) (state- 
ment that deputy county executive had “pilfered free gas from taxpay- 
ers” had precise meaning capable of being proven true or false and thus 
not opinion); Greenberg v Spitzer, 155 AD3d 27, 62 NYS8d 372 (2d Dept 
PLUS AY 


A pure opinion may take one of two forms: it may be a statement of 
opinion which is accompanied by a recitation of the facts upon which it 
is based, or it may be an opinion not accompanied by such a factual rec- 
itation so long as it does not imply that it is based upon undisclosed 
facts, Davis v Boeheim, 24 NY38d 262, 998 NYS2d 131, 22 NE3d 999 
(2014); Levy v Nissani, 179 AD3d 656, 115 NYS3d 418 (2d Dept 2020). 
Conversely, an opinion that implies that it is based upon facts that 
justify the opinion but are unknown to those reading or hearing it, is a 
mixed opinion and is actionable, Davis v Boeheim, supra; Bacon v 
Nygard, 189 AD3d 530, 1836 NYS3d 297 (1st Dept 2020); Levy v Nissani, 
supra. The latter is actionable not because it conveys a false opinion but 
rather because a reasonable listener or reader would infer that the 
speaker knows certain facts, unknown to the audience, that support the 
opinion and are detrimental to the person toward whom the communica- 
tion is directed, Levy v Nissani, supra. 


It is for the court to decide whether the statement complained of is 
one of opinion or fact, Old Dominion Branch No. 496, Nat. Ass’n of 
Letter Carriers, AFL-CIO v Austin, 418 US 264, 94 SCt 2770 (1974); 
Davis v Boeheim, 24 NY3d 262, 998 NYS2d 131, 22 NE3d 999 (2014); 
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Mann v Abel, 10 NY3d 271, 856 NYS2d 31, 885 NE2d 884 (2008); Millus 
v Newsday, Inc., 89 NY2d 840, 652 NYS2d 726, 675 NE2d 461 (1996); 
600 West 115th Street Corp. v Von Gutfeld, 80 NY2d 130, 589 NYS2d 
825, 603 NE2d 930 (1992); Steinhilber v Alphonse, 68 NY2d 283, 508 
NYS2d 901, 501 NE2d 550 (1986); Silsdorf v Levine, 59 NY2d 8, 462 
NYS2d 822, 449 NE2d 716 (1983); Rinaldi v Holt, Rinehart & Winston, 
Inc., 42 NY2d 369, 397 NYS2d 9438, 366 NE2d 1299 (1977); Bacon v 
Nygard, 189 AD3d 530, 1836 NYS3d 297 (1st Dept 2020); Crime Victims 
Center, Inc. v Logue, 181 AD3d 556, 119 NYS3d 550 (2d Dept 2020); 
Levy v Nissani, 179 AD3d 656, 115 NYS3d 418 (2d Dept 2020) (whether 
statement is fact or opinion is question of law); Kasavana v Vela, 172 
AD3d 1042, 100 NYS3d 82 (2d Dept 2019); Silverman v Clark, 35 AD3d 
1, 822 NYS2d 9 (1st Dept 2006); Gjonlekaj v Sot, 308 AD2d 471, 764 
NYS2d 278 (2d Dept 2003); see Levittown Norse Associates v Joseph P. 
Day Realty Corp., 150 AD2d 263, 541 NYS2d 421 (1st Dept 1989) (state- 
ment that plaintiffs “are very difficult. to deal with” is an expression of 
pure opinion); Kuan Sing Enterprises, Inc. v T. W. Wang, Inc., 86 AD2d 
549, 446 NYS2d 76 (1st Dept 1982), affd, 58 NY2d 708, 458 NYS2d 544, 
444 NE2d 1008 (1982); Lapar v Morris, 119 AD2d 635, 501 NYS2d 82 
(2d Dept 1986). 


The New York State Constitution affords more protection for state- 
ments of opinion than federal law requires, Immuno AG. v 
Moor-Jankowski, 77 NY2d 235, 566 NYS2d 906, 567 NE2d 1270 (1991); 
600 West 115th Street Corp. v Von Gutfeld, 80 NY2d 130, 589 NYS2d 
825, 603 NE2d 930 (1992); Ansorian v Zimmerman, 215 AD2d 614, 627 
NYS2d 706 (2d Dept 1995). In Immuno, the Court of Appeals held that 
its analysis in Steinhilber v Alphonse, 68 NY2d 283, 508 NYS2d 901, 
501 NE2d 550 (1986), furnishes the operative standard for separating 
actionable fact from protected opinion. Pursuant to this approach, the 
purpose of court review is to determine whether the reasonable reader 
would have believed that the challenged statements were conveying 
facts about the plaintiff, Davis v Boeheim, supra; Mann v Abel, 10 
NY3d 271, 856 NYS2d 31, 885 NE2d 884 (2008); Millus v Newsday, 
Inc., 89 NY2d 840, 652 NYS2d 726, 675 NE2d 461 (1996); Brian v 
Richardson, 87 NY2d 46, 637 NYS2d 347, 660 NE2d 1126 (1995); Gross 
v New York Times Co., 82 NY2d 146, 603 NYS2d 813, 623 NE2d 1163 
(1993); Udell v NYP Holdings, Inc., 169 AD3d 954, 94 NYS3d 314 (2d 
Dept 2019); Guerrero v Carva, 10 AD3d 105, 779 NYS2d 12 (1st Dept 
2004); Gjonlekaj v Sot, 308 AD2d 471, 764 NYS2d 278 (2d Dept 2003). 


The analysis looks at the content of the whole communication, its 
tone and apparent purpose, in order to determine whether a reasonable 
person would view them as expressing or implying any facts, Mann v 
Abel, 10 NY8d 271, 856 NYS2d 31, 885 NE2d 884 (2008); Bacon v 
Nygard, 189 AD3d 530, 136 NYS3d 297 (1st Dept 2020); Udell v NYP 
Holdings, Inc., 169 AD38d 954, 94 NYS3d 314 (2d Dept 2019); Immuno 
AG. v Moor-Jankowski, supra; Frechtman v Gutterman, 115 AD3d 102, 
979 NYS2d 58 (1st Dept 2014); Wahrendorf v Oswego, 72 AD3d 1604, 
899 NYS2d 502 (4th Dept 2010); Silverman v Clark, 35 AD38d 1, 822 
NYS2d 9 (1st Dept 2006); Versaci v Richie, 30 AD3d 648, 815 NYS2d 
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350 (8d Dept 2006); Kamalian v Reader’s Digest Ass’n, Inc., 29 AD3d 
527, 814 NYS2d 261 (2d Dept 2006); Balderman v American Broadcast- 
ing Companies, Inc., 292 AD2d 67, 738 NYS2d 462 (4th Dept 2002); 
Cook v Relin, 280 AD2d 897, 721 NYS2d 885 (4th Dept 2001); see Galasso 
v Saltzman, 42 AD3d 310, 889 NYS2d 731 (1st Dept 2007). The differ- 
ence between the Immuno standard and the federal standard expressed 
in Milkovich v Lorain Journal Co., 497 US 1, 110 SCt 2695 (1990), is 
that New York’s approach requires an analysis of the full context of the 
challenged speech whereas the federal approach requires a determina- 
tion as to whether the precise words express or imply a provably false 
fact, see Brian v Richardson, 87 NY2d 46, 6837 NYS2d 347, 660 NE2d 
1126 (1995); Sandals Resorts Intern. Ltd. v Google, Inc., 86 AD3d 32, 
925 NYS2d 407 (1st Dept 2011). 


The New York Court of Appeals has held that the following factors 
should be considered in distinguishing between fact and opinion: (1) 
whether the specific language used has a precise meaning which is 
readily understood or whether it is indefinite and ambiguous; (2) 
whether the statement is capable of being objectively characterized as 
true or false; and (3) the full context of the entire communication or the 
broader social context surrounding the communication, including any 
custom or convention that might signal to the audience that the com- 
munication is opinion, Davis v Boeheim, 24 NY3d 262, 998 NYS2d 131, 
22 NE3d 999 (2014); Thomas H. v Paul B., 18 NY3d 580, 942 NYS2d 
437, 965 NE2d 939 (2012); Mann v Abel, 10 NY3d 271, 856 NYS2d 31, 
885 NE2d 884 (2008); Brian v Richardson, 87 NY2d 46, 637 NYS2d 347, 
660 NE2d 1126 (1995); Gross v New York Times Co., 82 NY2d 146, 603 
NYS2d 813, 623 NE2d 1163 (1993); Steinhilber v Alphonse, 68 NY2d 
283, 508 NYS2d 901, 501 NE2d 550 (1986); Crime Victims Center, Inc. 
v Logue, 181 AD3d 556, 119 NYS3d 550 (2d Dept 2020); Levy v Nissani, 
179 AD3d 656, 115 NYS3d 418 (2d Dept 2020); Kasavana v Vela, 172 
AD3d 1042, 100 NYS3d 82 (2d Dept 2019); Greenberg v Spitzer, 155 
AD3d 27, 62 NYS3d 372 (2d Dept 2017); Bonanni v Hearst Communica- 
tions, Inc., 58 AD3d 1091, 872 NYS2d 221 (8d Dept 2009); see Ollman v 
Evans, 750 F2d 970 (DC Cir 1984); Guerrero v Carva, 10 AD3d 105, 779 
NYS2d 12 (1st Dept 2004); see also Krusen v Moss, 174 AD3d 1180 (3d 
Dept 2019); Gatto v Callaghan, 231 AD2d 552, 647 NYS2d 290 (2d Dept 
1996); Caplan v Winslett, 218 AD2d 148, 6837 NYS2d 967 (1st Dept 
1996); Jessel Rothman, P. C. v Sternberg, 207 AD2d 438, 615 NYS2d 
748 (2d Dept 1994); Gonzalez v Sackman, 185 AD2d 117, 585 NYS2d 
433 (1st Dept 1992); O’Loughlin v Patrolmen’s Benev. Ass’n of City of 
New York, Inc., 178 AD2d 117, 576 NYS2d 858 (1st Dept 1991). 


Applying these factors, the Court of Appeals held that the assertion 
that plaintiff engaged in corrupt conduct in his capacity as Chief Medi- 
cal Examiner was actionable inasmuch as it was made in a copiously 
documented newspaper series, written after a purportedly thorough 
investigation, and appearing in the news section rather than the edito- 
rial section, Gross v New York Times Co., 82 NY2d 146, 603 NYS2d 
813, 623 NE2d 1163 (1993); see Martin v Daily News L.P., 121 AD3d 
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90, 990 NYS2d 473 (1st Dept 2014) (assertions in news articles that 
judge was “corrupt” were actionable). In making this assessment, 
subsequent statements made by the defendant are not a part of the 
context that should be considered because a reasonable reader could not 
have been aware of those statements when the allegedly defamatory 
statement was published, Trustco Bank of New York v Capital 
Newspaper Div. of Hearst Corp., 213 AD2d 940, 624 NYS2d 291 (3d 
Dept 1995). 


While placement in the editorial or “Op Ed” section does not 
automatically insulate the author from liability for defamation, Mann v 
Abel, 10 NY3d 271, 856 NYS2d 31, 885 NE2d 884 (2008); Martin v 
Daily News L.P., 121 AD3d 90, 990 NYS2d 473 (1st Dept 2014), the fact 
that this section is a forum traditionally reserved for the airing of ideas 
on matters of public concern serves to signal to the reader that its 
contents are expressions of opinion, Brian v Richardson, 87 NY2d 46, 
637 NYS2d 347, 660 NE2d 1126 (1995); Immuno AG. v Moor-Jankowski, 
77 NY2d 235, 566 NYS2d 906, 567 NE2d 1270 (1991). Similarly, 
restaurant ratings and reviews are generally understood to contain 
expressions of opinion, see Themed Restaurants, Inc. v Zagat Survey, 
LLC, 21 AD3d 826, 801 NYS2d 38 (1st Dept 2005); Mr. Chow of New 
York v Ste. Jour Azur S.A., 759 F2d 219 (2d Cir 1985). 


Internet forums are venues for citizens to participate and be heard 
in free debate involving civil concerns, LeBlanc v Skinner, 103 AD3d 
202, 955 NYS2d 391 (2d Dept 2012). It has been observed that readers 
give less credence to derogatory internet comment than they would to 
statements made in other milieus, Torati v Hodak, 147 AD3d 502, 47 
NYS3d 288 (1st Dept 2017); LeBlanc v Skinner, supra; Sandals Resorts 
Intern. Ltd. v Google, Inc., 86 AD3d 32, 925 NYS2d 407 (1st Dept 2011). 
Thus, a statement that was posted on the discussion section of a local 
newspaper website and that asserted that plaintiff was a “terrorist” was 
not actionable, since it was likely to be perceived as rhetorical hyperbole, 
LeBlanc v Skinner, supra. On the other hand, a statement posted in the 
same section that suggested that plaintiff had placed a horse’s head in a 
political rival’s pool constituted defamation per se, id. An alleged defam- 
atory statement posted on Twitter under name “Market Farce” was 
nonactionable opinion given name itself, presence of disclaimer that all 
statements were “100% opinion”, and because facts behind opinion were 
disclosed and available for readers to interpret, Eros International, PLC 
v Mangrove Partners, 191 AD3d 465, 140 NYS3d 518 (1st Dept 2021). 


Steinhilber v Alphonse, 68 NY2d 283, 508 NYS2d 901, 501 NE2d 
550 (1986), discussed the distinction between “pure opinion” and “mixed 
opinion.” A “pure opinion,” which is not actionable, is a statement of 
opinion which is either accompanied by a recitation of the facts on 
which it is based or which does not imply that it is based on undisclosed 
facts, Davis v Boeheim, 24 NY3d 262, 998 NYS2d 131, 22 NE3d 999 
(2014); Levy v Nissani, 179 AD3d 656, 115 NYS3d 418 (2d Dept 2020); 
Kasavana v Vela, 172 AD3d 1042, 100 NYS3d 82 (2d Dept 2019); Green- 
berg v Spitzer, 155 AD3d 27, 62 NYS3d 372 (2d Dept 2017); see Gross v 
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New York Times Co., 82 NY2d 146, 603 NYS2d 813, 623 NE2d 1163 
(1993); Eros International, PLC v Mangrove Partners, 191 AD3d 465, 
140 NYS3d 518 (1st Dept 2021); Rockwell Capital Partners, Inc. v 
HempAmericana, Inc., 173 AD3d 639, 102 NYS3d 33 (1st Dept 2019) 
(CEO’s public statement characterizing deal plaintiff had financed as 
“toxic” was based on facts determined not in dispute); Sandals Resorts 
Intern. Ltd. v Google, Inc., 86 AD3d 32, 925 NYS2d 407 (1st Dept 2011) 
(statements in “blast” email suggesting that plaintiff engaged in racist 
hiring practices not actionable where accompanied by hyperlinks to 
writer’s sources); Ferguson v Sherman Square Realty Corp., 30 AD3d 
288, 817 NYS2d 272 (1st Dept 2006) (statements seeking removal and 
replacement of co-op’s board of directors with board willing to conduct 
independent investigation of alleged mismanagement and financial 
improprieties were not susceptible to defamatory meaning or were 
opinions accompanied by recitation of facts upon which they were 
based); Kamalian v Reader’s Digest Ass’n, Inc., 29 AD8d 527, 814 
NYS2d 261 (2d Dept 2006); Balderman v American Broadcasting 
Companies, Inc., 292 AD2d 67, 738 NYS2d 462 (4th Dept 2002) (state- 
ment that physician was not being “upfront” about his performance on a 
Department of Health scorecard was preceded by statement of facts on 
which opinion was based); Ferris v Loyal Order of Moose Oneonta Lodge 
No. 465, 259 AD2d 914, 686 NYS2d 884 (38d Dept 1999); Slade v Metro- 
politan Life Ins. Co., 255 AD2d 130, 679 NYS2d 390 (1st Dept 1998) 
(statement that plaintiffs employment was terminated not because of 
his sales practices but due to insubordination in not attending manda- 
tory meeting is protected opinion based on disclosed fact); Ansorian-v 
Zimmerman, 215 AD2d 614, 627 NYS2d 706 (2d Dept 1995); Trustco 
Bank of New York v Capital Newspaper Div. of Hearst Corp., 213 AD2d 
940, 624 NYS2d 291 (3d Dept 1995); Larchmont Professional Fire Fight- 
ers Ass’n v Larchmont/Marmaroneck Volunteer Ambulance Corps., Inc., 
206 AD2d 507, 615 NYS2d 73 (2d Dept 1994); see also Bonanni v Hearst 
Communications, Inc., 58 AD3d 1091, 872 NYS2d 221 (3d Dept 2009) 
(statements about police officer’s conduct were presented as allegations 
to be arbitrated and opinions, not facts). Where some of the statements 
in an anonymous on-line review were based on undisclosed unfavorable 
facts, the review was held to be nonactionable opinion because of the 
disgruntled tone of the review, the author’s anonymity and the 
predominant use of statements not capable of being proven true or 
false, Torati v Hodak, 147 AD3d 502, 47 NYS3d 288 (1st Dept 2017). 


A “mixed opinion” implies that there are undisclosed facts which 
support the opinion and the actionable element of the “mixed opinion” is 
the implication that the speaker knows certain facts, unknown to the 
audience, which support the opinion and are detrimental to the target, 
Davis v Boeheim, 24 NY3d 262, 998 NYS2d 131, 22 NE3d 999 (2014); 
Crime Victims Center, Inc. v Logue, 181 AD3d 556, 119 NYS3d 550 (2d 
Dept 2020); Levy v Nissani, 179 AD3d 656, 115 NYS3d 418 (2d Dept 
2020); Kasavana v Vela, 172 AD3d 1042, 100 NYS3d 82 (2d Dept 2019); 
see Greenberg v Spitzer, 155 AD3d 27, 62 NYS3d 372 (2d Dept 2017); 
Clark v Schuylerville Cent. School Dist., 24 AD3d 1162, 807 NYS2d 175 
(3d Dept 2005) (principal’s statement that teacher violated district’s 
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policy constitutes mixed opinion); People ex rel. Spitzer v Grasso, 21 
AD3d 851, 801 NYS2d 584 (1st Dept 2005) (statements expressing 
opinion that NYSE had potential litigation claims based on former 
chairman’s receipt of allegedly excessive compensation actionable 
because of implication that opinions based on detrimental facts not 
disclosed to audience); Guerrero v Carva, 10 AD3d 105, 779 NYS2d 12 
(1st Dept 2004) (statements that defendant conducted unlawful evic- 
tions and engaged in racial discrimination, which invited the reader to 
call for more information clearly implied existence of undisclosed facts); 
Arts4All, Ltd. v Hancock, 5 AD3d 106, 773 NYS2d 348 (1st Dept 2004) 
(statements that principal of company doing business with plaintiff 
would be upset if he knew how plaintiffs company was actually run and 
that defendant had terminated relationship with plaintiff because the 
company was poorly run constitute mixed opinion because they imply 
defendant knows undisclosed detrimental facts about plaintiff); Gjonle- 
kaj v Sot, 308 AD2d 471, 764 NYS2d 278 (2d Dept 2003) (statements 
that the plaintiff publisher of Albanian newspaper was “actually deal- 
ing with. . . the books and propaganda” of a past communist dictator 
of Albania and that plaintiff is a representative of the Marxist ideology 
that “destroyed the Albanian spirit during a half century of red terror” 
imply that defendant had undisclosed knowledge to support opinion); 
Brach v Congregation Yetev Lev D’Satmar, Inc., 265 AD2d 360, 696 
NYS2d 496 (2d Dept 1999) (statements that plaintiff was a “robber” and 
had prevailed in property dispute due to “lies and deceit” constitute 
mixed opinion); Rabushka v Marks, 229 AD2d 899, 646 NYS2d 392 (3d 
Dept 1996); Brown v Albany Citizens Council on Alcoholism, Inc., 199 
AD2d 904, 605 NYS2d 577 (3d Dept 1993); Pontarelli v Shapero, 231 
AD2d 407, 647 NYS2d 185 (1st Dept 1996) (defamatory statement 
explicitly made reference to existence of undisclosed facts); see Melen- 
dez v New York City Housing Authority, 280 AD2d 388, 720 NYS2d 491 
(1st Dept 2001) (allegation that plaintiffs employment was terminated 
due to public perception that plaintiff used agency employees for 
partisan political purposes would lead a reasonable reader to assume 
that plaintiff was terminated for undisclosed, verifiably improper, if not 
illegal, conduct); Daniel Goldreyer, Ltd. v Van de Wetering, 217 AD2d 
434, 680 NYS2d 18 (1st Dept 1995) (statement that microscopic tests on 
sample of plaintiffs art restoration work revealed that plaintiff had not 
matched original oils and had used a synthetic paint commonly used on 
window frames is actionable insofar as it contains implications of ad- 
ditional undisclosed facts); Brian v Richardson, 87 NY2d 46, 6837 NYS2d 
347, 660 NE2d 1126 (1995); Kraus v Brandstetter, 167 AD2d 445, 562 
NYS2d 127 (2d Dept 1990). Steinhilber held that the court must decide 
whether a statement expresses fact or opinion based on what the aver- 
age person who heard or read the communication would take it to mean, 
Levy v Nissani, 179 AD3d 656, 115 NYS3d 418 (2d Dept 2020) (lender 
not entitled to summary judgment regarding statements that borrowers 
were “scammers,” “con artists,” and “thieves,” since lender failed to es- 
tablish prima facie that these defamatory per se statements did not con- 
stitute false statements of fact); Kasavana v Vela, 172 AD3d 1042, 100 
NYS3d 82 (2d Dept 2019) (defendant’s emails to payroll manager and 
president of plaintiffs employer implied that defendant had knowledge 
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of undisclosed facts that plaintiff had engaged in criminal conduct, was 
not “mere hypothesis” of criminality and was defamatory per se); see 
Brancaleone v Mesagna, 290 AD2d 467, 736 NYS2d 685 (2d Dept 2002) 
(allegations of cheating and incompetence would appear to be factual 
assertions to the average reader); McGill v Parker, 179 AD2d 98, 582 
NYS2d 91 (1st Dept 1992) (statements that the veterinary care of car- 
riage horses was inadequate and that the horses were maintained under 
inhumane conditions would be reasonably understood as partisan 
expressions of opinions by animal rights activists and therefore not ac- 
tionable); O'Loughlin v Patrolmen’s Benev. Ass’n of City of New York, 
Inc., 178 AD2d 117, 576 NYS2d 858 (1st Dept 1991); Lesyk v Putnam 
County News and Recorder, 164 AD2d 881, 559 NYS2d 556 (2d Dept 
1990). For another mixed opinion case, see Afftrex, Ltd. v General Elec. 
Co., 161 AD2d 855, 555 NYS2d 903 (3d Dept. 1990) (statement that 
plaintiff was an evil man and therefore was fired from his job sufficiently 
implies that his discharge from employment was for misconduct such as 
to be susceptible to a defamatory interpretation); see also John Grace & 
Co., Inc. v Todd Associates, Inc. of New York, 188 AD2d 585, 591 NYS2d 
477 (2d Dept 1992). 


In a “mixed opinion” case, the inquiry is whether the words 
complained of, considered in the context of the entire communication 
and of the circumstances in which they were spoken or written, may be 
reasonably understood as implying the assertion of undisclosed facts 
justifying the opinion, Steinhilber v Alphonse, 68 NY2d 283, 508 NYS2d 
901, 501 NE2d 550 (1986); Levy v Nissani, 179 AD3d 656, 115 NYS38d 
418 (2d Dept 2020); Kasavana v Vela, 172 AD3d 1042, 100 NYS3d 82 
(2d Dept 2019); Greenberg v Spitzer, 155 AD3d 27, 62 NYS3d 372 (2d 
Dept 2017). 


In Mann v Abel, 10 NY3d 271, 856 NYS2d 31, 885 NE2d 884 (2008), 
statements in a column on the newspaper opinion page that the plaintiff 
was a “political hatchet Mann” who appeared to “pull the strings” and 
that the plaintiffs actions were “leading” the town “to destruction” were 
nonactionable opinion. In Millus v Newsday, Inc., 89 NY2d 840, 652 
NYS2d 726, 675 NE2d 461 (1996), an editorial stating that plaintiff, a 
candidate for political office “admits he doesn’t expect to win and is 
relieved by the prospect” was nonactionable opinion due to its place- 
ment on the editorial page and its overall tenor, which would alert the 
reader that the article contained expressions of opinion. In Brian v 
Richardson, 87 NY2d 46, 637 NYS2d 347, 660 NE2d 1126 (1995), an 
article entitled “A High-Tech Watergate” calling for the appointment of 
a special prosecutor to investigate the plaintiff was considered to be 
nonactionable expression of opinion given the placement of the article 
on the “Op Ed” page, the humorous, speculative tone of the article, and 
the fact that the article set out the basis for the author’s view. In 600 
West 115th Street Corp. v Von Gutfeld, 80 NY2d 130, 589 NYS2d 825, 
603 NE2d 930 (1992), involving statements made at a public hearing 
regarding plaintiffs application for a building permit, remarks that a 
restaurant would “denigrate” the building, that the proposition was 
fraudulent and smelled of bribery and corruption, and that the lease 
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was illegal were held to be nonactionable opinion under both the 
Milkovich and Immuno standards. In Steinhilber, remarks by a labor 
union official characterizing plaintiff as a “scab” who lacked “talent, 
ambition and initiative” and as a “known failure” were held to be opinion 
and not actionable. 


The following are illustrative examples of cases where the appellate 
divisions have found the speech to be nonactionable opinion. In Bacon v 
Nygard, 189 AD3d 530, 1836 NYS3d 297 (1st Dept 2020), vague refer- 
ences to the KKK and juxtaposition of plaintiffs picture with violent 
iconographic imagery associated with the KKK were mere rhetorical 
epithets suggesting that plaintiff was racist, and, therefore, nonaction- 
able opinion. In Udell v NYP Holdings, Inc., 169 AD3d 954, 94 NYS3d 
314 (2d Dept 2019), an article entitled “Judge’s hubby takes space for 
prisoner van” and that contained statements that judge’s husband 
parked in a restricted area was nonactionable opinion. In Hakim v 
James, 169 AD3d 450, 94 NYS3d 14 (1st Dept 2019), an article in the 
Public Advocate’s Watchlist entitled “The 100 Worst Landlords in New 
York City” was nonactionable opinion. In Frechtman v Gutterman, 115 
AD3d 102, 979 NYS2d 58 (1st Dept 2014), the statements in the letter 
of a client to its attorney terminating the representation and complain- 
ing that the attorney’s representation was inadequate or constituted 
misconduct or malpractice were nonactionable opinion. In Gentile v 
Grand Street Medical Associates, 79 AD3d 1351, 911 NYS2d 7438 (3d 
Dept 2010), a “paid advertisement” in which defendant was responding 
to an article accusing it of aiding and abetting workplace sexual harass- 
ment through mismanagement was likely to be recognized as the prod- 
uct of passionate advocacy in the context of a civil lawsuit that was, by 
its nature, highly contentious. In Wahrendorf v Oswego, 72 AD3d 1604, 
899 NYS2d 502 (4th Dept 2010), the tone of the statements at issue, in 
which the plaintiffs were characterized as “slumlords” and “sociopaths” 
and one of the plaintiffs was referred to as “Clarabell,” the clown on the 
Howdy Doody Show, made it clear that the statements were intended to 
be invective in the form of humor. In Hamrick v Perdue, 57 AD3d 317, 
868 NYS2d 668 (1st Dept 2008) the defendant’s statement that the 
“resulting lack of credibility and trust toward” the plaintiff, a former 
music director at a church who had misrepresented his academic 
credentials in connection with his employment, “has rippled through 
the church and choir staff’ was made in the context of explaining why 
the plaintiffs employment had been terminated and was an expression 
of nonactionable opinion. In Galasso v Saltzman, 42 AD3d 310, 839 
NYS2d 731 (1st Dept 2007), statements made in the context of heated 
dispute among property owners were found to be opinion and did not 
imply that the defendant knew of additional, undisclosed facts regard- 
ing the plaintiffs purported criminality. In Silverman v Clark, 35 AD3d 
1, 822 NYS2d 9 (1st Dept 2006), the author of disparaging remarks in a 
letter employed the phrases “it is possible” and “if this is true” in order 
to signal the expression of nonactionable opinion rather than the asser- 
tion of facts. In Lacher v Engel, 33 AD3d 10, 817 NYS2d 37 (1st Dept 
2006), a lawyer’s statement to an arbitration panel that another at- 
torney was a “pathological character” was held to be an opinion. In 
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Versaci v Richie, 30 AD3d 648, 815 NYS2d 350 (3d Dept 2006), the 
isolated phrase “so called attorney” was held to be an opinion where it 
appeared as part of a rambling commentary about home improvements. 
In Shchegol v Rabinovich, 30 AD3d 311, 819 NYS2d 224 (1st Dept 2006), 
although the articles included some factual statements, they were rife 
with hyperbole and accompanied by an editors’ note stating that the 
articles were published in the form of a “polemic,” and therefore the 
articles were nonactionable opinion. In Walter Boss, Inc. v Katen, 26 
AD3d 371, 809 NYS2d 190 (2d Dept 2006), email messages between two 
friends couched as “stories” and “bizarre accounts” would not be 
understood to be assertions of objective facts. 


Furthermore, in Themed Restaurants, Inc. v Zagat Survey, LLC, 21 
AD3d 826, 801 NYS2d 38 (1st Dept 2005), statements from consumer 
participants that “God knows you don’t go for the food” and “weary well- 
wishers suggest that they freshen up the menu and their makeup” are 
constitutionally protected statements of opinion. In Wanamaker v VHA, 
Inc., 19 AD3d 1011, 797 NYS2d 672 (4th Dept 2005), a statement that 
the plaintiff nurse was a “surgery Nazi—No paperwork—No surgery” 
was treated as non-actionable opinion. In Zion v NYP Holdings, Inc., 18 
AD3d 376, 795 NYS2d 238 (1st Dept 2005), the statement by an edito- 
rial page editor that a columnist had fabricated the premise of one of 
his columns was found to be nonactionable since it was merely an 
expression of opinion based on disclosed facts. In Hassig v FitzRan- 
dolph, 8 AD3d 930, 779 NYS2d 613 (3d Dept 2004), statements that 
environmental activists were not taken seriously by legislators and 
conducted sloppy research constituted nonactionable opinion as a rea- 
sonable reader would understand the statements to be mere puffery 
and as simply representing the defendant’s opinion rather than fact. In 
Locke v Aston, 1 AD3d 160, 767 NYS2d 23 (1st Dept 2003), statements 
that plaintiff did “substandard” work and that plaintiffs manuscript 
was “not up to standard” were found to be nonactionable opinion. 


Additionally, in Boulos v Newman, 302 AD2d 932, 754 NYS2d 510 
(4th Dept 2003), the statement “I don’t think [plaintiff] knows what he 
is talking about” would be understood as a biased opinion, not objective 
fact, and was therefore not actionable. In T.S. Haulers, Inc. v Kaplan, 
295 AD2d 595, 744 NYS2d 193 (2d Dept 2002), a statement opposing 
plaintiffs application for a special zoning permit that speculated that 
plaintiffs mining would cause groundwater contamination was 
nonactionable opinion given the fact that it was a highly partisan com- 
munication made by an identified group in a long running public 
dispute. In Cook v Relin, 280 AD2d 897, 721 NYS2d 885 (4th Dept 
2001), ironic, sarcastic and caustic tone of comments made in the midst 
of a heated and bitter campaign would reasonably be understood as 
invective expressed in the form of heavy-handed and nonsensical humor 
and therefore not actionable. In Jaszai v Christie’s, 279 AD2d 186, 719 
NYS2d 235 (1st Dept 2001), a statement that defendant had no reason 
to take the plaintiff seriously as an art dealer was found to be nonaction- 
able opinion. In Costanza v Seinfeld, 279 AD2d 255, 719 NYS2d 29 (1st 
Dept 2001), a statement that plaintiff was a “flagrant opportunist” who 
had greatly exaggerated his relationship with a popular television 
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personality was nonactionable opinion. In Bohm v Karp, Silver, Glinken- 
house & Floumanhaft, 276 AD2d 733, 714 NYS2d 766 (2d Dept 2000), a 
letter describing the plaintiff's conduct as obnoxious was nonactionable 
opinion. In Dancer v Bergman, 246 AD2d 573, 668 NYS2d 213 (2d Dept 
1998), statements on the editorial page implying that a harness race 
driver had fixed a race were held to be nonactionable expressions of 
opinion. In Kim v Dvorak, 230 AD2d 286, 658 NYS2d 502 (3d Dept 
1997), a patient’s letter complaining about the way in which a hospital 
interviewer attempted to elicit information constituted nonactionable 
opinion. In Howlett v Bloom, 239 AD2d 389, 657 NYS2d 433 (2d Dept 
1997), a letter stating that plaintiffs manuscript was “tainted” consti- 
tuted pure opinion, which is an opinion either accompanied by a recita- 
tion of the facts upon which it is based or an opinion that does not 
imply that it is based on undisclosed facts. In Chittenden v Schwartz, 
236 AD2d 503, 653 NYS2d 375 (2d Dept 1997), an attorney’s statements 
that the president of the Rye Police Association undermined the at- 
torney’s representation of the Association and that the president’s 
agenda never included a desire to restore normalcy to the labor rela- 
tions between the city and its police officers were found to be nonaction- 
able opinion. 


Moreover, the court in Vengroff v Coyle, 231 AD2d 624, 647 NYS2d 
530 (2d Dept 1996), found that a letter sent to a United States Senator 
asking for an investigation of alleged wrongdoing would be understood 
to contain mere allegations rather than facts and thus not be actionable. 
In Mogil v Mark B. Zaia Enterprises, Inc., 230 AD2d 778, 646 NYS2d 
376 (2d Dept 1996), a statement that defendant had been mistreated, 
used and abused by the plaintiff, a judge, was considered a subjective 
characterization that could not be objectively verified and was therefore 
nonactionable opinion. In Falk v Anesthesia Associates of Jamaica, 228 
AD2d 326, 644 NYS2d 237 (1st Dept 1996), statements that plaintiff, an 
anesthesiologist, was a “troublemaker” and “not a team player” consti- 
tuted nonactionable opinion. In Morrison v Poullet, 227 AD2d 599, 643 
NYS2d 185 (2d Dept 1996), statements that plaintiff was unprofes- 
sional, disrespectful, rude, accusatory and verbally abusive in the way 
she conducted an interview of the defendant were nonactionable opinion 
because the statements were vague, indefinite and subjective character- 
izations that could not be objectively verified and because a reasonable 
reader would understand them to be expressions of pure opinion rather 
than a statement of facts or opinion based on undisclosed facts. In 
Rappaport v VV Pub. Corp., 223 AD2d 515, 637 NYS2d 109 (1st Dept 
1996), statements that the plaintiff, a judge, is biased in favor of police 
officers as a result of his past work with the PBA as its lawyer and that 
the plaintiff is too lenient in imposing sentences on officers convicted of 
crimes constitute constitutionally protected opinion. In Steadman v 
Sinclair, 223 AD2d 392, 636 NYS2d 325 (1st Dept 1996), a letter writ- 
ten by an employee to the general manager of the employer that plaintiff 
was a racist was held to be a non-actionable expression of opinion. In 
Albano v Sylvester, 222 AD2d 472, 635 NYS2d 55 (2d Dept 1995), state- 
ments made by a school board trustee that the principal’s transfer of 
two six-year-old children from his elementary school to another school 
without first contacting the mother was a “cruel” and “inhumane” act 
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constituted personal opinion and rhetorical hyperbole rather than objec- 
tive fact and were thus constitutionally protected. 


Additional examples include Daniel Goldreyer, Ltd. v Van de Weter- 
ing, 217 AD2d 434, 680 NYS2d 18 (1st Dept 1995), where the following 
characterizations appearing in the Art section of Time Magazine were 
found to be entitled to constitutional protection as opinion in the form of 
imaginative expression or rhetorical hyperbole: plaintiffs restoration of 
a painting, if rehung, should be accompanied by a warning sign; specula- 
tion as to whether a “masterpiece” was “murdered”; assertion that “for 
the burghers of Amsterdam the glow is gone from Newman’s once 
warmly wonderful masterpiece”; and “the painting no longer exists and 
has become a curiosity with a sad history.” In Trustco Bank of New 
York v Capital Newspaper Div. of Hearst Corp., 213 AD2d 940, 624 
NYS2d 291 (3d Dept 1995), a statement that plaintiff was “looking for 

. . extortion,” appearing in an article discussing a lengthy and conten- 
tious legal dispute involving the plaintiff, would reasonably be 
understood to be opinion and, therefore, nonactionable. In Jessel 
Rothman, P. C. v Sternberg, 207 AD2d 438, 615 NYS2d 748 (2d Dept 
1994), statements that plaintiff was destroying the defendant’s company 
because of unethical business practices were held to be nonactionable 
statements of opinion because they are not verifiable as either true or 
false. And in Polish American Immigration Relief Committee, Inc. v 
Relax, 189 AD2d 370, 596 NYS2d 756 (1st Dept 1993), a letter to the 
editor and interview containing complaints, in hyperbolic and emotional 
terms, about an immigrant family’s treatment by a Polish relief organi- 
zation, constituted nonactionable opinion, where there was no indica- 
tion that defendants were relying on undisclosed facts. Statements 
criticizing plaintiffs performance and comparing her unfavorably to 
other employees are nonactionable expressions of opinion, Miller v 
Richman, 184 AD2d 191, 592 NYS2d 201 (4th Dept 1992). 


Similarly, a parent’s derogatory remarks about her child’s teacher, 
describing the teacher as incompetent and ill-suited to teaching, were 
based on the parent’s observations and were constitutionally protected 
expressions of opinion since the facts supporting the opinion were set 
forth, Zuber v Bordier, 135 AD2d 709, 522 NYS2d 610 (2d Dept 1987). A 
statement that a reporter covering Iran “followed the Government line” 
by reporting that the coup was a “popular uprising for the beloved 
Shah” is nonactionable opinion, Love v Kwitny, 186 AD2d 111, 587 
NYS2d 433 (2d Dept 1992). Calling a doctor a “rotten apple” is vague, 
ambiguous, indefinite and incapable of being objectively characterized 
as true or false and thus constitutes nonactionable opinion, Park v 
Capital Cities Communications, Inc., 181 AD2d 192, 585 NYS2d 902 
(4th Dept 1992). Statements by a non-profit organization that provides 
information regarding alternative cancer treatments concerning the un- 
satisfactory results of plaintiffs treatment were protected opinion, Gonza- 
lez v Sackman, 185 AD2d 117, 585 NYS2d 433 (1st Dept 1992). State- 
ments by the PBA president that plaintiff police officer has no feelings 
for slain police officers and that plaintiff is a disgrace to the police ser- 
vice are nonactionable expressions of opinion, O’Loughlin v Patrolmen’s 
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Benev. Ass’n of City of New York, Inc., 178 AD2d 117, 576 NYS2d 858 
(1st Dept 1991). 


Statements that a teacher was incompetent constituted personal 
opinion and rhetorical hyperbole rather than objective fact and were 
thus constitutionally protected, Ansorian v Zimmerman, 215 AD2d 614, 
627 NYS2d 706 (2d Dept 1995). A newspaper article stating that the 
plaintiff was dismissed as the attorney on a criminal appeal because he 
was unprepared and negligent and that he lost an opportunity to appeal 
despite having been granted two extensions constituted pure opinion 
that was constitutionally protected, Guarneri v Korea News, Inc., 214 
AD2d 649, 625 NYS2d 291 (2d Dept 1995); see Frechtman v Gutterman, 
115 AD3d 102, 979 NYS2d 58 (1st Dept 2014). A statement by a judge 
presiding over a custody dispute that a Jewish parent’s display of a 
Christmas tree and exchanging Christmas gifts with her children con- 
stitute “idol worship” is constitutionally protected opinion, Cohen v 
Feiden, 213 AD2d 696, 624 NYS2d 448 (2d Dept 1995). A statement by 
an employer that plaintiff's conduct was insubordinate is an opinion 
which is not actionable, Angel v Levittown Union Free School Dist. No. 
5, 171 AD2d 770, 567 NYS2d 490 (2d Dept 1991). Likewise, an 
employer’s derogatory comments about an employee’s work and attitude 
have been treated as non-actionable opinion, Williams v Varig Brazilian 
Airlines, 169 AD2d 434, 564 NYS2d 328 (1st Dept 1991); see Ott v 
Automatic Connector, Inc., 193 AD2d 657, 598 NYS2d 10 (2d Dept 1993). 
Letters to the editor also have been treated as opinion and therefore 
constitutionally protected, Immuno AG. v Moor-Jankowski, 77 NY2d 
235, 566 NYS2d 906, 567 NE2d 1270 (1991); Seldon v Shanken, 143 
AD2d 3, 531 NYS2d 264 (1st Dept 1988); see also Epstein v Board of 
Trustees of Dowling College, 152 AD2d 534, 543 NYS2d 691 (2d Dept 
1989) (letters to the editor in student newspaper regarding professors 
teaching abilities constitute non-actionable opinions based on disclosed 
facts); Bruno v New York News, Inc., 89 AD2d 260, 456 NYS2d 837 (3d 
Dept 1982) (opinions are constitutionally protected and cannot consti- 
tute actionable defamation if the facts supporting the opinions are set 
forth). In Roth v Tuckman, 162 AD2d 941, 558 NYS2d 264 (3d Dept 
1990), a psychiatrist’s assessment of plaintiff which appropriately set 
forth the facts upon which the opinion was based was held to be non- 
actionable opinion; Parks v Steinbrenner, 131 AD2d 60, 520 NYS2d 374 
(1st Dept 1987), remarks by the owner of a baseball team, character- 
izing plaintiff, an umpire, as incapable, a “scab,” as one who “misjudges” 
plays, and “has it in for the Yankees” were held to be opinion and not 
actionable; in Hollander v Cayton, 145 AD2d 605, 586 NYS2d 790 (2d 
Dept 1988), it was held that under the circumstances, statements that 
plaintiff, a doctor, was immoral, unethical and had mismanaged cases, 
constituted non-actionable opinion; in Amodei v New York State Chiro- 
practic Ass’n, 160 AD2d 279, 553 NYS2d 713 (1st Dept 1990), affd, 77 
NY2d 891, 568 NYS2d 900, 571 NE2d 70 (1991) and affd, 77 NY2d 890, 
568 NYS2d 909, 571 NE2d 79 (1991), a charge of unprofessional conduct 
was held to be constitutionally protected opinion; and in Pace v Rebore, 
107 AD2d 30, 485 NYS2d 291 (2d Dept 1985) an accusation that 
plaintiffs used “political clout” was held to constitute a protected 
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opinion, see Di Bernardo v Tonawanda Pub. Corp., 117 AD2d 1009, 499 
NYS2d 553 (4th Dept 1986). Similarly, in Weiner v Doubleday & Co., 
Inc., 142 AD2d 100, 535 NYS2d 597 (1st Dept 1988), aff'd on other 
grounds, 74 NY2d 586, 550 NYS2d 251, 549 NE2d 453 (1989), the 
characterization of plaintiff as “eccentrically costumed in bright red 
slacks and a loud plaid jacket” and the opinion that plaintiff overcharged 
his patients were not actionable since they constituted protected expres- 
sions of opinion. 


These cases are to be distinguished from those involving state- 
ments of fact merely expressed in the form of opinion, Thomas H. v 
Paul B., 18 NY3d 580, 942 NYS2d 4387, 965 NE2d 939 (2012); see Davis 
v Boeheim, 24 NY3d 262, 998 NYS2d 131, 22 NE3d 999 (2014) (court 
held that defendant’s complaint assertions that plaintiff lied about hav- 
ing been sexually abused and did so for monetary gain could be 
understood as statements of fact even though defendant denied knowl- 
edge of underlying facts or prefaced some statements by saying “I 
believe”; court stressed defendant’s position gave him access to inside 
information); Rinaldi v Holt, Rinehart & Winston, Inc., 42 NY2d 369, 
397 NYS2d 943, 366 NE2d 1299 (1977) (where the Court held that ac- 
cusations of criminal activity, in the form of an opinion, are not 
constitutionally protected); Kasavana v Vela, 172 AD3d 1042, 100 
NYS3d 82 (2d Dept 2019) (defendant’s emails to payroll manager and 
president of plaintiffs employer implied that defendant had knowledge 
of undisclosed facts that plaintiff had engaged in criminal conduct and 
were not transformed into nonactionable opinion because defendant 
prefaced her statements with, “I have reason to believe”); Martin v 
Daily News L.P., 121 AD38d 90, 990 NYS2d 473 (1st Dept 2014) 
(published statement that judge is corrupt cannot be treated as 
protected opinion; statement that judge is incompetent or unfit for office 
is opinion); Lambert v Corcoran, 209 AD2d 674, 619 NYS2d 326 (2d 
Dept 1994) (allegation that a court clerk was reassigned because of log- 
ging excessive overtime that a substitute clerk completed during regu- 
lar working day is assertion of objective fact and not constitutionally 
protected opinion); see also Kasavana v Vela, supra (defendant’s accusa- 
tion of plaintiffs criminality as being attributed to another source did 
not afford defendant license to publish accusation without regard to its 
defamatory content); Thomas H. v Paul B., supra (libelous statements 
that plaintiff had raped defendants’ underage daughter not insulated 
from liability because accusation was derived wholly from what 
defendants’ daughter told them); Huggins v Moore, 253 AD2d 297, 689 
NYS2d 21 (1st Dept 1999), rev’d on other grounds, 94 NY2d 296, 704 
NYS2d 904, 726 NE2d 456 (1999) (libelous statements do not become 
less libelous when they are repeated and attributed to someone else); 
Alianza Dominicana, Inc. v Luna, 229 AD2d 328, 645 NYS2d 28 (1st 
Dept 1996) (cautionary language such as “they say” or “rumor in the 
streets say” does not remove the defamatory import of the accusations 
of sexual harassment and sexual abuse which a reasonable reader would 
understand to be assertions of fact); Arrow Communications Laborator- 
ies, Inc. v Pico Products, Inc., 199 AD2d 1055, 606 NYS2d 114 (4th Dept 
1993); Angel v Levittown Union Free School Dist. No. 5, 171 AD2d 770, 
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567 NYS2d 490 (2d Dept 1991); Hoffman v Landers, 146 AD2d 744, 537 
NYS2d 228 (2d Dept 1989); Di Bernardo v Tonawanda Pub. Corp., 117 
AD2d 1009, 499 NYS2d 553 (4th Dept 1986) (opinion that plaintiff 
acted unethically not actionable but accusations of “corruption” and 
“bribery” held actionable). In Gross v New York Times Co., 82 NY2d 
146, 603 NYS2d 813, 623 NE2d 1163 (1993), the Court of Appeals 
rejected the argument that there is a per se rule of law making criminal 
slurs actionable regardless of whether they are asserted as opinion or 
fact, see Huggins v Moore, supra. 


Liability may be imposed where critical facts which formed the 
basis for the opinion are false, Breen v Leonard, 198 AD2d 392, 604 
NYS2d 169 (2d Dept 1993); Ocean State Seafood, Inc. v Capital 
Newspaper, Div. of Hearst Corp., 112 AD2d 662, 492 NYS2d 175 (3d 
Dept 1985). Thus, the characterization of plaintiffs statements as “racial 
slurs” and “bigotry” have been held opinions actionable only if the facts 
set forth in support of the characterizations are false, O’Neil v Peekskill 
Faculty Ass’n, 120 AD2d 36, 507 NYS2d 173 (2d Dept 1986). Similarly, 
an email message under the heading “racism” falsely stating that 
plaintiffs office cubicle contained a statuette of a black man hanging 
from a noose was actionable, Como v Riley, 287 AD2d 416, 731 NYS2d 
731 (1st Dept 2001). 


A defamation claim against a physician does not necessarily require 
an allegation that the physician injured his or her patients or that the 
physician’s conduct was unlawful, Chiavarelli v Williams, 256 AD2d 
111, 681 NYS2d 276 (1st Dept 1998). While a general accusation of 
unprofessional conduct, standing alone, will be treated as protected 
opinion, Amodei v New York State Chiropractic Ass’n, 160 AD2d 279, 
553 NYS2d 713 (1st Dept 1990), aff'd, 77 NY2d 891, 568 NYS2d 900, 
571 NE2d 70 (1991) and affd, 77 NY2d 890, 568 NYS2d 909, 571 NE2d 
79 (1991); see Frechtman v Gutterman, 115 AD3d 102, 979 NYS2d 58 
(1st Dept 2014), where the statement is accompanied by facts setting 
forth the basis of the opinion, as where defendant asserts not only that 
the plaintiff was unprofessional and his performance reviews biased but 
also that he engaged in sexual harassment, the statement is no longer 
treated as opinion, Chiavarelli v Williams, supra. 


Statements taking the form of epithets, satire, parody and 
hyperbole are generally treated as opinions and therefore not action- 
able, see Weiner v Doubleday & Co., Inc., 74 NY2d 586, 550 NYS2d 251, 
549 NE2d 453 (1989) (calling plaintiff a “big fat, ugly Jew” constitutes 
an epithet and is thus not actionable since it constitutes an opinion); 
Briarcliff Lodge Hotel v Citizen-Sentinel Publishers, 260 NY 106, 183 
NE 193 (1932); Eros International, PLC v Mangrove Partners, 191 
AD3d 465, 140 NYS3d 518 (1st Dept 2021) (tweet saying that certain 
results “should” prove that plaintiff company is a fraud was nonaction- 
able opinion); Bacon v Nygard, 189 AD3d 530, 186 NYS3d 297 (1st Dept 
2020) (vague references to KKK and juxtaposition of plaintiffs picture 
with violent iconographic imagery associated with KKK were mere 
rhetorical epithets, and, therefore, nonactionable opinion); Rockwell 
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Capital Partners, Inc. v HempAmericana, Inc., 173 AD3d 639, 102 
NYS3d 33 (1st Dept 2019) (CEO’s characterization of deal plaintiff had 
financed as “toxic” was “loose, figurative or hyperbolic” and thus non- 
actionable statement of opinion); Kaye v Trump, 58 AD3d 579, 873 
NYS2d 5 (1st Dept 2009); Wanamaker v VHA, Inc., 19 AD3d 1011, 797 
NYS2d 672 (4th Dept 2005) (calling nurse the “surgery Nazi—No 
paperwork—No surgery” was rhetorical hyperbole); Zysk v Fidelity Title 
Ins. Co. of New York, 14 AD3d 609, 790 NYS2d 135 (2d Dept 2005) 
(calling lawyer “disgusting” and “disgraceful” was rhetorical hyperbole); 
Dillon v New York, 261 AD2d 34, 704 NYS2d 1 (1st Dept 1999); Shinn v 
Williamson, 225 AD2d 605, 689 NYS2d 105 (2d Dept 1996) (“two-faced 
backstabber” constituted personal opinion and rhetorical hyperbole 
rather than objective fact); Trustco Bank of New York v Capital 
Newspaper Div. of Hearst Corp., 213 AD2d 940, 624 NYS2d 291 (3d 
Dept 1995) (statement that plaintiff was “looking for . . . Extortion” 
was mere rhetorical hyperbole or vigorous epithet); Ram v Moritt, 205 
AD2d 516, 612 NYS2d 671 (2d Dept 1994) (statement that physician 
was a liar, a cheat and a debtor constitute nonactionable rhetorical 
hyperbole); Milford Plaza Associates v Hearst Corp., 200 AD2d 363, 606 
NYS2d 184 (1st Dept 1994) (references to Lyme Disease and crawling 
things in hotel were merely satiric exaggerations contained in a humor- 
ous commentary and would not be understood to be assertions of fact by 
a reasonable reader); Polish American Immigration Relief Committee, 
Inc. v Relax, 189 AD2d 370, 596 NYS2d 756 (1st Dept 1993) (calling a 
relief organization a “madhouse” run by “thieves who should have been 
put to prison long ago” was nonactionable); DRT Const. Co., Inc. v 
Lenkei, 176 AD2d 1229, 576 NYS2d 724 (4th Dept 1991) (“profit hungry 
land abusers” is the sort of loose, figurative or hyperbolic language that 
is constitutionally protected); Lukashok v Concerned Residents of North 
Salem, 160 AD2d 685, 554 NYS2d 39 (2d Dept 1990) (statement that 
developer chose “malicious methods” and resorted to “terrorism” by su- 
ing each member of town board was merely figurative expression and 
nonactionable); Silberman v Georges, 91 AD2d 520, 456 NYS2d 395 (1st 
Dept 1982) (allegorical painting of plaintiff entitled “The Mugging of the 
Muse” held to be a statement of opinion and not actionable). Cartoons, 
by their very nature, are rhetorical hyperbole or exaggerated state- 
ments of opinion and therefore nonactionable, DRT Const. Co., Inc. v 
Lenkei, supra (cartoon depicted three men with Hitler mustaches on a 
bulldozer running over a deer); see also Hustler Magazine, Inc. v 
Falwell, 485 US 46, 108 SCt 876 (1988). 


Libel by Extrinsic Fact 


Facts extrinsic to a written statement may give it a defamatory 
meaning. Libel by extrinsic fact is libel whose defamatory import is not 
apparent on the face of the publication, but arises only by reference to 
facts extrinsic to the publication. Libel on its face is libel whose defam- 
atory import is apparent on the face of the publication itself, without 
resort to any other source. As noted in the Introductory Statement, 
supra, the significance of the distinction between libel on its face and 
libel by extrinsic fact relates to the necessity of pleading and proving 
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special harm to establish a prima facie case. Libel by extrinsic fact is 
not actionable without proof of special harm unless the defamatory 
import of the completed libel falls within one of the categories constitut- 
ing slander per se, see PJI 3:24.83. The leading case for this view is 
O’Connell v Press Pub. Co., 214 NY 352, 108 NE 556 (1915), in which 
recovery was denied for two reasons: first, on the traditional ground 
that the publication was innocent on its face and reference to extrinsic 
facts was necessary to make it defamatory and special harm had not 
been pleaded, and second, because the complaint attributed defamatory 
import to the publication’s language which could not reasonably be 
drawn from it. The O’Connell case has been interpreted in a number of 
lower court decisions as standing for the traditional view of the special 
harm requirement stated above, see Henn, Libel by Extrinsic Fact, 47 
Cornell LQ 14, 43, fn 131; Prosser, More Libel Per Quod, 79 Harvard L 
Rev 1629; cf. Restatement, Second, Torts § 569, Comment b, although 
in Hinsdale v Orange County Publications, Inc., 17 NY2d 284, 270 
NYS2d 592, 217 NE2d 650 (1966), the Court of Appeals explained 
O’Connell as a case “dealing with the attempted use of an innuendo [de- 
famatory import] not justified by the words themselves” and said that 
the dismissal in O’Connell was on that ground solely and had nothing 
to do with the fact that the libel was by extrinsic fact. 


What constitutes an extrinsic fact that must be proved was ex- 
plored in Sydney v MacFadden Newspaper Pub. Corporation, 242 NY 
208, 151 NE 209 (1926), where the court held that an allegation of im- 
moral behavior by well-known persons whose married status was pre- 
sumably widely known was libelous on its face. Accordingly, where the 
extrinsic facts necessary to render a publication libelous are already 
known by its readers, special harm is not a necessary element. 


A similar fact pattern arose in Hinsdale v Orange County Publica- 
tions, Inc., 17 NY2d 284, 270 NYS2d 592, 217 NE2d 650 (1966), involv- 
ing the publication of an engagement announcement between two 
persons already married. Hinsdale held that an allegation of immorality 
about married members of a small community published in that com- 
munity’s newspaper was libelous on its face. The heart of the Hinsdale 
opinion seems to be its adoption of“. . . . the reasonable, commonsense 
idea that a fact not expressed in the newspaper but presumably known 
to its readers is a part of the libel.” The municipalities where the re- 
spective plaintiffs resided were characterized by the court as“. ...a 
small city. . . . and an even smaller township, the kind of places where 
people know each other,” 17 NY2d 284, 290, 270 NYS2d 592, 217 NE2d 
650. 


Thus, the import of Sydney and Hinsdale appears to be that where 
the plaintiffs reputation is reasonably likely to be impaired among 
readers who are aware of the extrinsic facts surrounding plaintiffs 
status, whether those readers be a substantial segment of the general 
reading public or merely of a small community, the case will be ac- 
corded libel on its face status and special harm will not be required. 
See: Balabanoff v Hearst Consol. Publications, 294 NY 351, 62 NE2d 
599 (1945). 
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Although some commentators see Hinsdale as establishing that all 
libel, whether defamatory on its face or by extrinsic fact, is actionable 
without special harm, Prosser & Keeton, Torts (5th Ed) 796, § 112; 
Prosser, Wade and Schwartz, Torts Cases and Materials, 7th Ed, 
comment p. 1015, it is evident that neither the Court of Appeals nor the 
Appellate Divisions of the First and Second Departments consider the 
special harm requirement to be obsolete. At least four post-Hinsdale 
cases have dismissed libel complaints because no special harm was al- 
leged, see Wehringer v Allen-Stevenson School, 46 AD2d 641, 360 
NYS2d 429 (1st Dept 1974), affd, 37 NY2d 864, 378 NYS2d 46, 340 
NE2d 478 (1975) (“[t]he material alleged to be defamatory is not libel- 
ous per se... . and in the absence of special damages, the complaint 
cannot withstand defendants’ motion to dismiss. . . . for failure to 
state a cause of action). See O’Connell v. Press Pub. Co., 214 N. Y. 352, 
358 [108 NE 556 (1915)]”, and, using similar language in dismissing 
libel complaints, Alvarado v K-III Magazine Corp., 203 AD2d 135, 610 
NYS2d 241 (1st Dept 1994), Meehan v Newsday, Inc., 54 AD2d 560, 387 
NYS2d 13 (2d Dept 1976) and Dauer & Fittipaldi, Inc. v Twenty First 
Century Communications, Inc., 48 AD2d 178, 349 NYS2d 736 (1st Dept 
1973); see also Falk v Anesthesia Associates of Jamaica, 228 AD2d 326, 
644 NYS2d 237 (1st Dept 1996); Ithaca College v Yale Daily News Pub. 
Co., Inc., 85 AD2d 817, 445 NYS2d 621 (3d Dept 1981). Similarly, the 
United States Court of Appeals, Second Circuit, applying New York 
law, used almost identical language and cited O’Connell in dismissing a 
libel complaint, El Meson Espanol v NYM Corp., 521 F2d 737 (2d Cir 
1975); see also Sharon v Time, Inc., 575 F Supp 1162 (SDNY 1983) (“the 
requirement that special damages be alleged in libel suits persists in 
New York”); Mullenmeister v Snap-On Tools Corp., 587 F Supp 868 
(SDNY 1984); Kasavana v Vela, 172 AD3d 1042, 100 NYS3d 82 (2d 
Dept 2019) (even though plaintiff was actually promoted and received a 
pay raise after defendant made defamatory statements to plaintiff's 
employers, such defamatory statements were “defamation per se” and 
special damages need not be pleaded or proved). 


Thus, it seems unjustified to interpret Hinsdale as totally obliterat- 
ing the requirement of special harm in extrinsic fact cases. The correct 
rule still seems to require pleading and proof of special harm in such 
cases, except where the defamatory import of the libel falls into one of 
the categories constituting slander per se, or where there is pervasive 
knowledge of the extrinsic facts in the affected community. 


In cases where the defamatory import arises only by reference to 
facts extrinsic to the statement complained of, this supplementary 
charge should be included: 


PJI 3:24.1 


If you decide that plaintiff has proved that it 
was commonly understood by readers of average 
intelligence that /state extrinsic fact which allegedly 
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makes the statement defamatory] and that the state- 
ment in the article tended to expose the plaintiff 
to public hatred, contempt, ridicule or disgrace, 
then you will decide that the statement was de- 
famatory and proceed to consider the other 
elements. If, however, you decide that it was not 
commonly understood by readers of average intel- 
ligence that /state extrinsic fact which allegedly makes 
the statement defamatory/ or that, although it was so 
understood, that the statement did not tend to ex- 
pose plaintiff to public hatred, contempt, ridicule 
or disgrace, then you will decide that the state- 
ment was not defamatory. 


Single Instance Rule 


The “single instance rule” provides that where the defamatory state- 
ment charges the plaintiff with a single instance of misconduct in con- 
nection with plaintiffs trade, occupation or profession, it is not action- 
able absent proof of special harm, Amelkin vy Commercial Trading Co., 
23 AD2d 830, 259 NYS2d 396 (1st Dept 1965), aff'd, 17 NY2d 500, 267 
NYS2d 218, 214 NE2d 379 (1966); Cook v Relin, 280 AD2d 897, 721 
NYS2d 885 (4th Dept 2001); Larson v Albany Medical Center, 252 AD2d 
936, 676 NYS2d 293 (3d Dept 1998); Bowes v Magna Concepts, Inc., 166 
AD2d 347, 561 NYS2d 16 (1st Dept 1990); D’Agrosa v Newsday, Inc., 
158 AD2d 229, 558 NYS2d 961 (2d Dept 1990); Casamassima v Oechsle, 
125 AD2d 855, 509 NYS2d 960 (3d Dept 1986); Duci v Daily Gazette 
Co., 102 AD2d 940, 477 NYS2d 760 (3d Dept 1984) (conclusory allega- 
tion of harm to reputation is insufficient since plaintiff was accused of a 
single instance of impropriety); Shaw v Consolidated Rail Corp., 74 
AD2d 985, 426 NYS2d 182 (38d Dept 1980) (alleged libel referring to 
“one instance of misconduct. . . . mishandling of United Parcel cars on 
one tour of duty”); Smith v Staten Island Advance Co., 276 App Div 978, 
95 NYS2d 188 (2d Dept 1950); Twiggar v Ossining Printing & Publish- 
ing Co., 161 App Div 718, 146 NYS 529 (2d Dept 1914); see Arnold 
Bernhard & Co. v Finance Pub. Corp., 32 AD2d 516, 298 NYS2d 740 
(1st Dept 1969), affd, 25 NY2d 712, 307 NYS2d 220, 255 NE2d 560 
(1969); Lyons v New American Library, Inc., 78 AD2d 723, 432 NYS2d 
536 (3d Dept 1980). 


However, if the defamatory language which charges only a single 
instance of misconduct imputes general incompetence, lack of integrity, 
or lack of fitness for plaintiffs trade, office, profession or calling, the 
special harm requirement is obviated, November v Time Inc., 138 NY2d 
175, 244 NYS2d 309, 194 NE2d 126 (1963); Schindler v Mejias, 100 
AD3d 1315, 955 NYS2d 252 (3d Dept 2012) (single instance rule inap- 
plicable where defendant asserted that plaintiff attorney misrepresented 
himself as district attorney, thereby suggesting unprofessional conduct 
and unfitness); Allen v CH Energy Group, Inc., 58 AD3d 1102, 872 
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NYS2d 237 (3d Dept 2009) (false statement that plaintiff defecated on 
sidewalk outside office and was fired for that reason attributed absence 
of character or ethics; thus, single-instance rule inapplicable); Allen v 
CH Energy Group, Inc., 58 AD3d 1102, 872 NYS2d 237 (38d Dept 2009); 
Daniel Goldreyer, Ltd. v Van de Wetering, 217 AD2d 434, 630 NYS2d 
18 (ist Dept 1995) (statement that professional art restorer used a 
roller brush and house paint to restore a million dollar masterpiece and 
that implied that the results warranted criminal charges constitutes an 
accusation of conduct showing such a lack of character that plaintiff 
would be unfit for his profession and thus was not subject to single 
instance rule); Udell v New York News, Inc., 124 AD2d 656, 507 NYS2d 
904 (2d Dept 1986); Scacchetti v Gannett Co., Inc., 123 AD2d 497, 507 
NYS2d 337 (4th Dept 1986); Rutman v Giedel, 67 AD2d 662, 411 NYS2d 
960 (2d Dept 1979); Mason v Sullivan, 26 AD2d 115, 271 NYS2d 314 
(1st Dept 1966); see Armstrong v Simon & Schuster, Inc., 85 NY2d 373, 
625 NYS2d 477, 649 NE2d 825 (1995) (implication of subornation of 
perjury by attorney not subject to the single instance rule); Porcari v 
Gannett Satellite Information Network, Inc., 50 AD3d 993, 856 NYS2d 
217 (2d Dept 2008) (statements that plaintiff had been sanctioned by 
judge for ongoing frivolous conduct and noncompliance with prior court 
orders not subject to single instance rule); Ocean State Seafood, Inc. v 
Capital Newspaper, Div. of Hearst Corp., 112 AD2d 662, 492 NYS2d 
175 (38d Dept 1985). 


The “single instance rule” is applicable whether the particular libel 
is complete on its face or is libel by extrinsic fact, Giancola by Sortino v 
Gannett Co., Inc., 125 AD2d 991, 510 NYS2d 389 (4th Dept 1986) (cit- 
ing PJI). In single instance cases involving libel on its face, although 
the phrase “libel per se” is sometimes used, its meaning is simply “ac- 
tionable per se,” i.e., actionable without pleading or proof of special 
harm. Occasionally courts use the term “libel per se”; however it is the 
single instance rule that is being employed that requires proof of special 
damages in libel cases, see e.g. Clemente v Impastato, 274 AD2d 771, 
711 NYS2d 71 (38d Dept 2000). 


The “single instance rule” applies to slander as well as libel that af- 
fects plaintiffs office, profession, trade or business, Rutman v Giedel, 67 
AD2d 662, 411 NYS2d 960 (2d Dept 1979); 2 Seelman, The Law of Libel 
and Slander (Rev Ed) 903, 7 19; Restatement, Second, Torts § 573, 
Comment d. 


In a single instance case, the following charge should be added to 
the end of the principal defamatory meaning charge (PJI 3:24): 


PJI 3:24.2 


You must decide whether defendant’s state- 
ment would be commonly understood to charge 
plaintiff with (general incompetence, lack of 
character, total disregard of ethics) in connection 
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with plaintiff's business, trade, occupation or 
profession as opposed to only a single instance of 
(ignorance, mistake, impropriety) in connection 
with plaintiff's business, trade, occupation or 
profession. If you find that the statement was com- 
monly understood to charge plaintiff with (general 
incompetence, lack of character, total disregard of 
ethics) in his, her business, trade, occupation or 
profession, or that, although charging plaintiff 
with only a single instance of (ignorance, mistake, 
impropriety), it was a substantial factor in causing 
financial loss to the plaintiff, then you must find 
the statement defamatory and proceed to consider 
the other elements of plaintiff's case. If you find 
that the statement would be commonly understood 
to charge plaintiff with only a single instance of 
(ignorance, mistake, impropriety) in his, her busi- 
ness, trade, occupation or profession, then you 
must decide whether the statement was a substan- 
tial factor in causing financial loss to the plaintiff. 
If you find that the statement would be commonly 
understood to charge plaintiff with only a single 
instance of (ignorance, mistake, impropriety) in 
his, her business, trade, occupation or profession, 
and that it was not a substantial factor in causing 
financial loss to the plaintiff, then you need pro- 
ceed no further and report to the Court. 


A special verdict form for use in conjunction with the single instance 
charge follows. It should be used to supplement the special verdict 
forms 3:23, 3:23A and 3:23B. When the special verdict form is prepared 
for use, signature lines should be included after each question, see Com- 
ment, PJI 1:95. The completed special verdict form should be marked as 
a court exhibit. 


Special Verdict Form PJI 3:24.2 SV 
Answer the following: 


1. Would the statement be commonly understood to charge 
plaintiff with (general incompetence, lack of character, total disre- 
gard of ethics) in connection with plaintiffs business, trade, occupa- 
tion or profession? 


At least five jurors must agree on the answer to this 
question. 
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[Insert signature lines] 


2. Ifthe answer to question #1 was no, would the statement 
be commonly understood to charge plaintiff with only a single 
instance of ignorance, mistake or impropriety in connection with 
plaintiffs business, trade, occupation or profession? 


At least five jurors must agree on the answer to this 
question. 


Bogs NG. = 


[Insert signature lines] 


2. If the answer to question #2 is Yes, was the statement a 
substantial factor in causing plaintiff to suffer financial loss? 


At least five jurors must agree on the answer to this question. 
Yc IN Gy 


[Insert signature lines] 


Slander Per Se 


The label “slander per se” means that the defamatory words are ac- 
tionable without proof of special harm, i1.e., financial loss, Liberman v 
Gelstein, 80 NY2d 429, 590 NYS2d 857, 605 NE2d 344 (1992). All other 
slander, typically called “plain slander” or “slander per quod,” is action- 
able only if plaintiff pleads and proves special harm, Liberman v 
Gelstein, supra; Edelstein v Farber, 27 AD3d 202, 811 NYS2d 358 (1st 
Dept 2006); Harris v Hirsh, 228 AD2d 206, 643 NYS2d 556 (1st Dept 
1996); Privitera v Phelps, 79 AD2d 1, 485 NYS2d 402 (4th Dept 1981); 
Danko v F. W. Woolworth Co., 29 AD2d 855, 288 NYS2d 509 (1st Dept 
1968). 


There are four categories treated as slander per se: statements 
imputing incompetence or dishonesty in plaintiffs profession or trade; 
words imputing the commission of a serious crime; words imputing that 
plaintiff suffers from a loathsome disease; and words imputing serious 
sexual misconduct to another, Liberman v Gelstein, 80 NY2d 429, 590 
NYS2d 857, 605 NE2d 344 (1992); see Levy v Nissani, 179 AD3d 656, 
115 NYS3d 418 (2d Dept 2020) (categories establish defamation per se); 
Kasavana v Vela, 172 AD3d 1042, 100 NYS3d 82 (2d Dept 2019) (same). 
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Imputation of incompetence or dishonesty 


Statements imputing incompetence or dishonesty if there is a con- 
nection between the charge of incompetence or dishonesty and plaintiffs 
profession or trade may be actionable, Van Lengen v Parr, 136 AD2d 
964, 525 NYS2d 100 (4th Dept 1988); see Liberman v Gelstein, 80 NY2d 
429, 590 NYS2d 857, 605 NE2d 344 (1992); People ex rel. Spitzer v 
Grasso, 21 AD3d 851, 801 NYS2d 584 (1st Dept 2005); Kelleher v 
Corinthian Media, Inc., 208 AD2d 477, 617 NYS2d 726 (1st Dept 1994); 
Levy v Educational Records Bureau Inc., 170 AD2d 391, 566 NYS2d 
613 (1st Dept 1991). In determining whether the defamatory words are 
within this category, the court or factfinder should consider the words 
in the context of the entire statement or publication as a whole, tested 
against the understanding of the average listener, Allen v CH Energy 
Group, Inc., 58 AD8d 1102, 872 NYS2d 237 (38d Dept 2009) (false state- 
ment that plaintiff defecated on sidewalk outside office and was fired 
for that reason constituted slander per se). 


The Court of Appeals has noted that the statement must be made 
with reference to a matter of significance and importance for purposes 
of trade, business or profession, rather than a more general reflection 
upon the plaintiffs character or qualities, Liberman v Gelstein, 80 
NY2d 429, 590 NYS2d 857, 605 NE2d 344 (1992); Zetes v Stephens, 108 
AD3d 1014, 969 NYS2d 298 (4th Dept 2013); Rufeh v Schwartz, 50 
AD3d 1002, 858 NYS2d 194 (2d Dept 2008). The Court relied on the Re- 
statement’s illustration of the principle: “charges against a clergyman of 
drunkenness and other moral misconduct affect his fitness for the per- 
formance of the duties of his profession, although the same charges 
against a business man or tradesman do not so affect him,” Restate- 
ment, Second, Torts § 573, Comment c; see also Harris v Hirsh, 228 
AD2d 206, 643 NYS2d 556 (1st Dept 1996). Thus, where a museum 
supervisor was accused of being anti-Semitic and biased in her treat- 
ment of Jewish volunteers, the statement constitutes slander per se as 
it relates to a matter of significance and importance to plaintiffs profes- 
sion, Herlihy v Metropolitan Museum of Art, 214 AD2d 250, 633 NYS2d 
106 (1st Dept 1995). Where defendant accused an automobile dealer of 
dishonesty and fraud and “ripping” off his customers by installing used 
parts in cars, the statement is defamatory per se, Gatz v Otis Ford, Inc., 
262 AD2d 280, 691 NYS2d 113 (2d Dept 1999). Where the statement ac- 
cused plaintiff of writing a negative evaluation to retaliate for 
defendant’s failure to respond to plaintiffs sexual advances, the state- 
ment is per se actionable because of the assertion that plaintiff would 
misuse his supervisory power over residents in this way clearly reflected 
adversely on plaintiffs integrity as a physician and professor of 
medicine, Chiavarelli v Williams, 256 AD2d 111, 681 NYS2d 276 (1st 
Dept 1998). 


However, it has been held that a charge of drug abuse was not 
specifically related to plaintiffs status as a Metro North crew dispatcher 
and thus did not constitute slander per se, Harris v Hirsh, 228 AD2d 
206, 643 NYS2d 556 (1st Dept 1996). Where the words do not impugn 
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plaintiffs competence as a professional, being only tangentially relevant 
to plaintiffs general character, the statement is not slander per se, 
Sharratt v Hickey, 20 AD3d 734, 799 NYS2d 299 (3d Dept 2005) (asser- 
tion that developer violated environmental regulations and failed to 
obtain permits did not impute dishonesty in business dealings or incom- 
petence in performing trade); Vasarhelyi v New School for Social 
Research, 230 AD2d 658, 646 NYS2d 795 (1st Dept 1996) (statement to 
board of trustees that plaintiff failed to cooperate with investigation is 
not indicative of her capabilities as controller and treasurer); see Zetes 
v Stephens, 108 AD3d 1014, 969 NYS2d 298 (4th Dept 2013) (alleged 
defamatory statements, at worst, reflected generally on plaintiffs 
character or qualities, not on occupation as builder or developer). It is 
not slander per se to state that plaintiff, general counsel and bank vice 
president, “should have caught” the bank’s failure to file currency trans- 
action and monetary instrument reports, Cerick v MTB Bank, 240 AD2d 
274, 658 NYS2d 311 (1st Dept 1997). 


Imputation of commission of a serious crime 


Words imputing the commission of a serious crime may be action- 
able, Liberman v Gelstein, 80 NY2d 429, 590 NYS2d 857, 605 NE2d 
344 (1992); see Gottwald v Sebert, 193 AD3d 573, 148 NYS3d 37 (1st 
Dept 2021) (rape allegation); Epifani v Johnson, 65 AD3d 224, 882 
NYS2d 234 (2d Dept 2009) (allegation that employee was stealing from 
employer); Yammine v DeVita, 43 AD3d 520, 840 NYS2d 652 (38d Dept 
2007) (“terrorists, drug runners and gun runners associated with Osama 
Bid Laden”); Restatement, Second, Torts § 571, comment g. Earlier 
cases described this category as words imputing the commission of a 
crime involving moral turpitude or which would subject the person ac- 
cused to punishment by death or imprisonment, Lander v Wald, 218 
App Div 514, 219 NYS 57 (2d Dept 1926), affd, 245 NY 590, 157 NE 
870 (1927) (“pimp”); 60 Minute Man, Ltd. v Kossman, 161 AD2d 574, 
555 NYS2d 152 (2d Dept 1990) (using and selling drugs); Lutz v Watson, 
136 AD2d 888, 525 NYS2d 80 (4th Dept 1988) (sodomizing minors, sell- 
ing drugs and complicity in the. solicitation of theft); McMillian v 
Atlantic Oldsmobile, Ltd., 115 AD2d 645, 496 NYS2d 481 (2d Dept 
1985) (charge that credit customers were not really married and were 
“trying to pull a fast one”); Bishop v Chirico, 108 AD2d 1061, 485 NYS2d 
630 (3d Dept 1985) (stealing); Vacca v General Elec. Credit Corp., 88 
AD2d 740, 451 NYS2d 869 (3d Dept 1982) (“crooks and hijackers”); 
Selkowe v Bleicher, 286 App Div 1095, 145 NYS2d 493 (2d Dept 1955) 
(“subversive”); Riley v Gordon, 192 App Div 443, 182 NYS 790 (2d Dept 
1920) (stealing and forging a check); see Prosser & Keeton, Torts (5th 
Kd) 788, § 112; 2 Seelman, The Law of Libel and Slander (Rev Ed) 876, 
Chap II; Restatement, Second, Torts § 571; Annot: 29 ALR3d 961. 


It is not slander per se to charge plaintiff as a “bad man,” or a 
“criminal,” Privitera v Phelps, 79 AD2d 1, 485 NYS2d 402 (4th Dept 
1981); Klein v McGauley, 29 AD2d 418, 288 NYS2d 751 (2d Dept 1968), 
since those words are too general. A statement that the plaintiff was 
“connected,” which refers generally to an affiliation with organized 
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crime, does not constitute slander per se, Galasso v Saltzman, 42 AD3d 
310, 839 NYS2d 731 (1st Dept 2007). Nor was it considered slander per 
se to accuse plaintiff of threatening defendant’s life, Hassig v FitzRan- 
dolph, 8 AD3d 930, 779 NYS2d 613 (3d Dept 2004); see Cammarata v 
Cammarata, 61 AD3d 912, 878 NYS2d 163 (2d Dept 2009). To consti- 
tute slander per se, the words must charge plaintiff with a specific 
identifiable offense, Privitera v Phelps, supra (charging plaintiff with 
membership in the Mafia is not slanderous per se). It is slander per se 
to charge plaintiff with bribery, a serious crime, but not harassment, 
which is a relatively minor offense, Liberman v Gelstein, 80 NY2d 429, 
590 NYS2d 857, 605 NE2d 344 (1992). 


Early New York cases on the subject state that the offense must be 
indictable, Anonymous, 60 NY 262 (1875); Brooker v Coffin, 5 Johns 188 
(NY Sup 1809); 483A NYJur2d, Defamation & Privacy § 16; Seelman, 
The Law of Libel and Slander (Rev Ed) 923, IP 27; and see 600 West 
115th Street Corp. v Von Gutfeld, 169 AD2d 56, 572 NYS2d 655 (1st 
Dept 1991), rev'd, 80 NY2d 130, 589 NYS2d 825, 603 NE2d 930 (1992); 
Tourge v Albany, 285 AD2d 785, 727 NYS2d 753 (3d Dept 2001). 
However, this view has been criticized because it makes the decision 
turn on the vagaries of criminal procedure and criminal law terminol- 
ogy, see Prosser & Keeton, Torts (5th Ed) 789, § 112; 1 Harper & James, 
The Law of Torts, § 5.10; see also Privitera v Phelps, 79 AD2d 1, 435 
NYS2d 402 (4th Dept 1981) (“the rule has been criticized as needlessly 
restrictive and because it makes civil recovery dependent upon the 
changing terminology and procedures of the criminal law. . . neverthe- 
less the Court of Appeals has not seriously reconsidered or relaxed it for 
more than 100 years”). The preferred modern rule elsewhere is that 
whether the offense is punishable by indictment or information, it is 
slander per se if it involves moral turpitude or is punishable by 
imprisonment in a federal or state institution, see Restatement, Second, 
Torts § 571. 


As expressed earlier, the current rule in New York is one that dis- 
tinguishes between serious and relatively minor offenses, Liberman v 
Gelstein, 80 NY2d 429, 590 NYS2d 857, 605 NE2d 344 (1992); see Sharratt 
v Hickey, 20 AD3d 734, 799 NYS2d 299 (3d Dept 2005) (alleged viola- 
tions of town ordinances and SEQRA not actionable absent proof of 
special damages). Thus, accusing a person of committing adultery, which 
is a class B misdemeanor, does not constitute slander per se, Cavallaro 
v Pozzi, 28 AD3d 1075, 814 NYS2d 462 (4th Dept 2006). Likewise, in 
Warlock Enterprises v City Center Associates, 204 AD2d 438, 611 
NYS2d 651 (2d Dept 1994), the court held that the harm to plaintiffs 
reputation was insubstantial and that slander per se did not lie where 
defendant had accused plaintiff of threatening to kill someone and the 
conduct constituted no more than the offense of second-degree harass- 
ment punishable only as a violation. Nor was it slander per se for a po- 
lice officer to say that there has been a complaint made against the 
plaintiff, Tourge v Albany, 285 AD2d 785, 727 NYS2d 753 (3d Dept 
2001), or for a neighbor to say that plaintiff was guilty of simple crimi- 
nal trespass, which is defined as a violation under Penal Law § 140.05, 
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Martin v Hayes, 105 AD3d 1291, 963 NYS2d 773 (3d Dept 2013). In 
contrast, allegations that plaintiff had filed a false police report in viola- 
tion of Penal Law § 175.30 could constitute slander per se, Fusco v 
Fusco, 36 AD3d 589, 829 NYS2d 138 (2d Dept 2007). 


Changes in the legislative treatment of stalking have influenced 
the courts in assessing whether such conduct is a serious crime. For 
example, in DeFilippo v Xerox Corp., 223 AD2d 846, 636 NYS2d 463 (3d 
Dept 1996), the court noted that, before November 1992, stalking was 
not a serious crime and, accordingly, an accusation regarding stalking 
would not be defamatory per se. However, in 1992, the Legislature 
amended the Penal Law to make stalking a form of first-degree harass- 
ment, a Class B misdemeanor and, as a result, the conduct became a 
“serious crime” for purposes of defamation litigation, id; see Kowalczyk 
v McCullough, 55 AD3d 1208, 868 NYS2d 773 (8d Dept 2008) (defen- 
dant’s accusation did not charge plaintiff with serious crime of stalking, 
i.e., first-degree harassment, where defendant had not claimed that 
plaintiff repeatedly followed her around a public place). Subsequently, 
the Legislature created a separate crime of “stalking” with four levels of 
severity, see Penal Law §§ 120.45—120.60. The lowest level of the crime 
of stalking, stalking in the fourth degree is not deemed a “serious” 
crime, Corsini v Morgan, 123 AD3d 525, 999 NYS2d 380 (1st Dept 2014); 
Zetes v Stephens, 108 AD3d 1014, 969 NYS2d 298 (4th Dept 20138). 


It is not enough that the words suggest that plaintiffs conduct 
should be made a crime, Tex Smith, The Harmonica Man, Inc. v 
Godfrey, 198 Misc 1006, 102 NYS2d 251 (Sup 1951), or that plaintiff is 
accused of intent to commit a crime, Weed v Bibbins, 32 Barb 315 (NY 
Gen Term 1860), but, since it is the damage to plaintiffs reputation 
rather than the danger of criminal prosecution that is involved, it is im- 
material that the statute of limitations has barred prosecution, Van 
Ankin v Westfall, 14 Johns 233 (NY Sup 1817), or that for some other 
reason plaintiff cannot be prosecuted, Prosser & Keeton, Torts (5th Ed) 
789, § 112; Restatement, Second, Torts 187, § 571. 


Imputation of loathsome disease 


Words imputing that the plaintiff is presently suffering from 
venereal disease or leprosy may be actionable, Williams v Holdredge, 22 
Barb 396 (NY Gen Term 1854); Hewit v Mason, 24 How Pr 366 (NY Sup 
1863); see Simpson v Press Pub. Co., 33 Misc 228, 67 NYS 401 (Sup 
1900); but see France v St. Clare’s Hospital and Health Center, 82 
AD2d 1, 441 NYS2d 79 (1st Dept 1981). Imputation that plaintiff has 
HIV is actionable as defamation per se, Nolan v State, 158 AD3d 186, 
69 NYS3d 277 (1st Dept 2018). Cancer is not a loathsome disease since 
it is neither contagious nor attributed in any way to socially repugnant 
conduct, Golub v Enquirer/Star Group, Inc., 89 NY2d 1074, 659 NYS2d 
836, 681 NE2d 1282 (1997). Tuberculosis is not included, Cruz v Latin 
News Impacto Newspaper, 216 AD2d 50, 627 NYS2d 388 (1st Dept 
1995). Rade v Press Pub. Co., 37 Misc 254, 75 NYS 298 (Sup 1902). 
Since it is the fact that the disease is communicable that makes it 
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particularly likely that plaintiff will be shunned or avoided, the words 
must impute a presently existing disease; the statement that plaintiff 
has had the disease is not slander per se, Rade v Press Pub. Co., 37 
Misc 254, 75 NYS 298 (Sup 1902); Williams v Holdredge, supra; Hewit 
v Mason, supra; Pike v Van Wormer, 5 How Pr 171 (NY Sup 1850). 
Generally, as to the imputation of a loathsome disease as slander per 
se, see Prosser & Keeton, Torts (5th Ed) 790, § 112; 3 Seelman, The 
Law of Libel and Slander (Rev Ed) 872, IP 2; Restatement, Second, 
Torts § 572; 483A NYJur2d, Defamation & Privacy § 33. 


Imputation of serious sexual misconduct 


Words or pictures imputing serious sexual misconduct to another 
may be actionable, Leser v Penido, 62 AD3d 510, 879 NYS2d 107 (1st 
Dept 2009); Rejent v Liberation Publications, Inc., 197 AD2d 240, 611 
NYS2d 866 (1st Dept 1994); Restatement, Second, Torts § 574; Prosser 
& Keeton, Torts (5th Ed.) 793, § 112; R. Smolla, The Law of Defamation 
§ 7.05[5]; see Ava v NYP Holdings, Inc., 64 AD3d 407, 885 NYS2d 247 
(1st Dept 2009). Traditionally, the rule was limited to words imputing 
unchaste behavior to a woman, see Civil Rights Law § 77; Rovira v 
Boget, 240 NY 314, 148 NE 534 (1925); Puranmalka v Puranmalka, 149 
AD2d 498, 539 NYS2d 802 (2d Dept 1989); Leitman v Leitman, 21 
Misc2d 653, 190 NYS2d 188 (Sup 1959), affd, 9 AD2d 682, 192 NYS2d 
490 (2d Dept 1959); see also Hemmens v Nelson, 1388 NY 517, 34 NE 
342 (1893), but that gender distinction “has no place in modern juris- 
prudence,” see Rejent v Liberation Publications, Inc., supra. 


It has been held that it is not slander per se to say that plaintiff 
“had men visitors to her apartment when her parents weren’t home,” 
Morrow v Wiley, 73 AD2d 859, 423 NYS2d 658 (1st Dept 1980), but it is 
slander per se to accuse a third person of having “an affair” with some- 
one else’s spouse, Meyer v Somlo, 105 AD2d 1007, 482 NYS2d 156 (8d 
Dept 1984); Jordan v Lewis, 20 AD2d 773, 247 NYS2d 650 (1st Dept 
1964) (charge of adultery and cheating on income tax). 


Imputation of homosexual conduct 


The Second and Third Departments have rejected a prior line of 
cases holding that words imputing homosexual behavior to a person of 
either sex constitutes a category of slander per se, Laguerre v Maurice, 
192 AD3d 44, 1388 NYS3d 123 (2d Dept 2020); Yonaty v Mincolla, 97 
AD3d 141, 945 NYS2d 774 (3d Dept 2012); but see Nacinovich v Tullet 
& Tokyo Forex, Inc., 257 AD2d 523, 685 NYS2d 17 (1st Dept 1999). 


Other statements 


A review of all of the various types of statements held to constitute 
slander per se is beyond the scope of this work, but see Prosser & 
Keeton, Torts (5th Ed) 788—793, § 112; 2 Seelman, The Law of Libel and 
Slander 869ff, Chaps I, II and III, and as to the imputation of mental 
disorder, see Annot: 23 ALR3d 652. 
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It is not slander per se (and, therefore, is not actionable without 
proof of special harm) to say that a person is a “Communist,” Gurtler v 
Union Parts Mfg. Co., 1 NY2d 5, 150 NYS2d 4, 132 NE2d 889 (1956); 
Nadrowski v Wazeter, 29 AD2d 741, 286 NYS2d 904 (1st Dept 1968), 
affd, 23 NY2d 899, 298 NYS2d 305, 246 NE2d 159 (1969); a “Hitler” or 
“criminal,” Jordan v Lewis, 20 AD2d 773, 247 NYS2d 650 (1st Dept 
1964); a “liar,” Stein v Trager, 36 Misc2d 227, 232 NYS2d 362 (Sup 
1962); “an unfit mother” who “lives only for the pleasures of the flesh” 
and “responsible for her son’s crimes,” Luft v Hoffman, 201 Misc 384, 
116 NYS2d 343 (Sup 1951); or “a bum and a tramp,” Notarmuzzi v 
Shevack, 108 NYS2d 172 (Sup 1951), since none of those words neces- 
sarily charges a crime and none was alleged to have been spoken of 
plaintiff in relation to plaintiffs business or profession. For the same 
reasons, it is not slanderous per se for a corporate officer, in terminat- 
ing an employee, to say “I want to watch you pack your personal belong- 
ings to make sure you do not steal any company property,” Kaye v 
Prisma Corp., 172 AD2d 287, 568 NYS2d 103 (1st Dept 1991). It is not 
slanderous per se to charge that an employee fails to hand in time 
sheets and is “neglectful” since the language is a general reflection on 
the employee’s character, is not a matter of importance, and is not defa- 
mation “of a kind incompatible with the proper conduct of. . . . [her] 
business’”” Aronson v Wiersma, 65 NY2d 592, 493 NYS2d 1006, 483 
NE2d 11388 (1985), quoting Prosser & Keeton, Torts (5th Ed) § 112, p. 
791; see Coe v Conklin, 94 AD3d 1197, 942 NYS2d 255 (3d Dept 2012) 
(statement that plaintiff had “four pages of warnings documented in her 
file” reflected only on plaintiffs employment or general character, not 
her professional reputation); Butler v Ratner, 210 AD2d 691, 619 NYS2d 
871 (3d Dept 1994) and Weinstock v Goldstein, 190 AD2d 847, 594 
NYS2d 47 (2d Dept 1993) (words imputing misconduct unconnected 
with attorney’s profession not slander per se). Nor is it slander per se to 
say that a woman “entertained gentlemen at all hours of the night,” 
Hemmens v Nelson, 188 NY 517, 34 NE 342 (1893), or that plaintiff 
“aided and abetted a criminal,” Danko v F. W. Woolworth Co., 29 AD2d 
855, 288 NYS2d 509 (1st Dept 1968), or that a clergyman is a “bastard,” 
Klein v Rathheim, 49 Misc2d 771, 268 NYS2d 211 (Sup 1966), affd, 26 
AD2d 993, 275 NYS2d 805 (2d Dept 1966), for such words do not neces- 
sarily charge immorality or evil qualities. Care must be taken in 
examining precedents to distinguish libel cases, for it has long been 
settled that words actionable without proof of special harm when writ- 
ten are sometimes not actionable per se if spoken, Gurtler v Union 
Parts Mfg. Co., 1 NY2d 5, 150 NYS2d 4, 132 NE2d 889 (1956). 


Statements which are not otherwise slanderous per se may not be 
made so by proof of extrinsic facts to give the statement a defamatory 
import, Aronson v Wiersma, 65 NY2d 592, 493 NYS2d 1006, 483 NE2d 
1138 (1985) (citing PJI); Sterling Doubleday Enterprises, L.P. v Marro, 
238 AD2d 502, 656 NYS2d 676 (2d Dept 1997); Newsday, Inc. v C. L. 
Peck Contractor, Inc., 87 AD2d 326, 451 NYS2d 415 (1st Dept 1982). 


The word “crook” requires special treatment because of the appar- 
ent disagreement in the cases. On a careful reading, it appears possible 
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to reconcile the cases and distill from them the following rule: to say 
generally that a person is a “crook,” using the term as a general expres- 
sion of opprobrium, and without the statement being related, in context 
or setting, to plaintiffs profession, business or employment, or to the 
commission of a crime, is not slanderous per se, Klein v McGauley, 29 
AD2d 418, 288 NYS2d 751 (2d Dept 1968); Villemin v Brown, 193 App 
Div 777, 184 NYS 570 (1st Dept 1920), though the same words, if writ- 
ten, might constitute libel on its face, see Klein v McGauley, supra. If, 
however, the words relate to a person’s profession, business or employ- 
ment or to the commission of a crime, they are slanderous per se, Rossi 
v Attanasio, 48 AD3d 1025, 852 NYS2d 465 (8d Dept 2008); Vacca v 
General Elec. Credit Corp., 88 AD2d 740, 451 NYS2d 869 (3d Dept 
1982); Russo v Padovano, 84 AD2d 925, 446 NYS2d 645 (4th Dept 1981); 
Klein v McGauley, supra. 


Whether words are slanderous per se is in the first instance a ques- 
tion for the court assuming that the words are unambiguous and admit 
of but one sense, Moore v Francis, 121 NY 199, 23 NE 1127 (1890); Pace 
v Rebore, 107 AD2d 30, 485 NYS2d 291 (2d Dept 1985); McCart v 
Morris, 58 AD2d 700, 396 NYS2d 107 (8d Dept 1977); see Diamantstein 
v Friedman, 199 AD2d 458, 606 NYS2d 16 (2d Dept 1993). The effect 
and impact of the words in the fair context of the entire statement are 
to be appraised, McCullough v Certain Teed Products Corp., 70 AD2d 
771, 417 NYS2d 353 (4th Dept 1979); Nowark v Maguire, 22 AD2d 901, 
255 NYS2d 318 (2d Dept 1964). If the words, taken in their natural 
meaning, are not reasonably susceptible of the meaning ascribed to 
them by the plaintiff, the complaint will be dismissed, Aronson v 
Wiersma, 65 NY2d 592, 493 NYS2d 1006, 4838 NE2d 1138 (1985). 
Similarly, the courts will not strain to interpret the words in their most 
inoffensive sense in order to hold them nonslanderous, Nowark v 
Maguire, supra; Buckley v Littell, 539 F2d 882 (2d Cir 1976). 


A question for the jury is presented, however, if the words are 
susceptible of several meanings, one of which is slanderous per se, 
Rovira v Boget, 240 NY 314, 148 NE 534 (1925); see Rozanski v Fitch, 
134 AD2d 944, 521 NYS2d 950 (4th Dept 1987). Thus in Rovira v Boget, 
supra, it was for the jury to say in what sense the French word “cocotte” 
was used and understood where that word could mean either “prostitute” 
or “poached egg.” The words complained of are to be taken in that sense 
which is the most natural and obvious and according to the ideas they 
are calculated to convey to those to whom they were addressed, Rovira 
v Boget, supra. The test is what the recipient would reasonably 
understand the speaker to mean, Zulawski v Taylor, 63 AD3d 1552, 881 
NYS2d 244 (4th Dept 2009); what the speaker intended is immaterial, 
Cheatum v Wehle, 5 NY2d 585, 186 NYS2d 606, 159 NE2d 166 (1959); 
Restatement, Second, Torts § 563. In determining whether a reasonable 
listener would understand an opinion was based upon an assertion of 
fact, the test is objective and not subjective, and it was error to hold 
that statements were “rhetorical hyperbole” based, in part, upon the 
testimony of witnesses who heard the statement, Rossi v Attanasio, 48 
AD3d 1025, 852 NYS2d 465 (8d Dept 2008). New York, in the minority, 


361 


PJI 3:24 PATTERN JURY INSTRUCTIONS 


does not permit members of the audience to testify concerning what 
they understood the speaker to mean, see Julian v American Business 
Consultants, Inc., 2 NY2d 1, 17, 155 NYS2d 1, 187 NE2d 1 (1956) and 
see commentary accompanying PJI 3:25 infra for a fuller discussion of 
this issue. The burden is on the plaintiff to prove the slanderous 
character of the statement and that it was reasonably understood by 
listeners in the sense that would make it slanderous, Cheatum v Wehle, 
supra; Restatement, Second, Torts § 613(1)(a) and (d), § 614. 


In cases involving slander per se, the following charge should be 
added to the end of the principal defamatory meaning charge (PJI 3:24): 


PJI 3:24.3 


Words which tend to injure a person’s reputa- 
tion in his, her (office, profession, trade, business, 
means of livelihood) and which are spoken about 
plaintiff's character in his, her (office, profession, 
trade, business, means of livelihood) constitute 
slander if spoken in the presence of a third person. 
Plaintiff claims that defendant said of plaintiff in 
the presence of others that /quote alleged slander] 
and that those who heard the statement under- 
stood from those words that plaintiff was (dishon- 
est, incompetent) in his, her (office, profession, 
trade, business, means of livelihood). Defendant 
denies making the statement. 


You, the jury, must decide, first, whether the 
defendant made the statement. If you find that 
defendant made the statement then you must 
decide whether persons. who heard the statement 
would reasonably understand from those words 
that plaintiff was (dishonest, incompetent) in his, 
her (office, profession, trade, business, means of 
livelihood). In making this decision, you may 
consider the words spoken, the persons to whom 
the words were spoken and the circumstances 
under which they were spoken. If you decide that 
the defendant made the statement and that the 
statement would be reasonably understood to 
mean that plaintiff was (dishonest, incompetent) 
in his, her (office, profession, trade, business, 
means of livelihood), then you will find that the 
statement was defamatory. If you find that the 
defendant did not make the statement, then you 
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will find for the defendant and you need proceed 
no further. If you find that the statement was made 
but that the statement would not be reasonably 
understood to mean that plaintiff was (dishonest, 
incompetent) in his, her (office, profession, trade, 
business, means of livelihood), then you will find 
that the statement was not defamatory. 


This charge is based on Rager v McCloskey, 305 NY 75, 111 NE2d 
214 (1953); Hartmann v Winchell, 296 NY 296, 73 NE2d 30 (1947); 
Moore v Francis, 121 NY 199, 23 NE 1127 (1890); Cruikshank v Gorden, 
118 NY 178, 23 NE 457 (1890); Gurtler v Union Parts Mfg. Co., 285 App 
Div 643, 140 NYS2d 254 (1st Dept 1955), affd, 1 NY2d 5, 150 NYS2d 4, 
132 NE2d 889 (1956); Afftrex, Ltd. v General Elec. Co., 161 AD2d 855, 
555 NYS2d 903 (3d Dept 1990); Rozanski v Fitch, 1384 AD2d 944, 521 
NYS2d 950 (4th Dept 1987); McCullough v Certain Teed Products Corp., 
70 AD2d 771, 417 NYS2d 353 (4th Dept 1979); Stephens v Pattou, 208 
App Div 63, 203 NYS 40 (1st Dept 1924); Panster v Wasserman, 190 
App Div 822, 180 NYS 718 (3d Dept 1920); and see Carney v Memorial 
Hosp. and Nursing Home of Greene County, 64 NY2d 770, 485 NYS2d 
984, 475 NE2d 451 (1985) (citing PJI); Diamantstein v Friedman, 199 
AD2d 458, 606 NYS2d 16 (2d Dept 1993) (approving PJI 3:24.3); Mar-Jon 
Mach: & Tool Co., Inc. v Eastman Kodak Co., 144 AD2d 968, 534 NYS2d 
47 (Ath Dept 1988); Prosser & Keeton, Torts (5th Ed) 790, § 112; 2 
Seelman, The Law of Libel and Slander (Rev Ed) 888, Chap III; Re- 
statement, Second, Torts § 573; 483A NYJur2d, Defamation & Privacy 
§ 45; 538 CJS 75ff, Libel and Slander, §§ 32-52; Annot: 11 ALR3d 884, 
all of which deal with words affecting plaintiffs office, profession, trade 
or business. 


The “single instance rule” applies to slander as well as libel that af- 
fects plaintiffs office, profession, trade or business, Rutman v Giedel, 67 
AD2d 662, 411 NYS2d 960 (2d Dept 1979); 2 Seelman, The Law of Libel 
and Slander (Rev Ed) 903, 7 19; Restatement, Second, Torts § 573, 
Comment d. If the words used can be construed as charging plaintiff 
with only a single instance of incompetence or unethical conduct, the 
charge must be modified accordingly, see PJI 3:24.2. 
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C. REFERENCE TO PLAINTIFF 


PJI 3:25. Intentional Torts—Defamation—Reference to 
Plaintiff 


The second element that plaintiff must prove 
is that the statement referred to (him, her); that is, 
the plaintiff must prove that the statement was 
communicated to third persons who reasonably 
would have understood the statement to refer to 
the plaintiff. 


The article does not mention plaintiff by name, 
but plaintiff claims that it would be commonly 
understood by readers of average intelligence from 
[here set forth references in the article and extrinsic facts 
in plaintiffs background that plaintiff contends connect 
the article to plaintiff] that the article referred to 
(him, her). If you find that it would be commonly 
understood by such readers from the content of 
the article, taken according to the customary use 
of language, and from facts about plaintiff known 
to such readers that the article referred to the 
plaintiff, then you must consider the remaining 
elements of plaintiffs case. If you find that it would 
not be commonly understood by readers of aver- 
age intelligence from the content of the article, 
taken according to the customary use of language, 
and from facts about plaintiff known to such read- 
ers that the article referred to plaintiff, then you 
need proceed no further and report to the Court. 


Comment 


It is not necessary that the statement specifically name the plaintiff, 
Cuthbert v National Organization for Women, 207 AD2d 624, 615 
NYS2d 534 (8d Dept 1994); Lesyk v Putnam County News and Recorder, 
164 AD2d 881, 559 NYS2d 556 (2d Dept 1990). Rather, a statement 
may be actionable if the plaintiff can meet the burden of proving that 
the statement was “of and concerning” the plaintiff, Three Amigos SJL 
Rest., Inc. v CBS News Inc., 28 NY3d 82, 42 NYS3d 64, 65 NE3d 35 
(2016); Julian v American Business Consultants, Inc., 2 NY2d 1, 155 
NYS2d 1, 187 NE2d 1 (1956); DiMauro v Advance Publications, Inc., 
190 AD3d 942, 189 NYS3d 627 (2d Dept 2021); Greenberg v Spitzer, 
155 AD3d 27, 62 NYS3d 372 (2d Dept 2017); Hahn v Rensselaer, 166 
AD2d 795, 563 NYS2d 155 (8d Dept 1990) (citing PJI); Bee Publica- 
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tions, Inc. v Cheektowaga Times, Inc., 107 AD2d 382, 485 NYS2d 885 
(4th Dept 1985). This burden “is not a light one,” Three Amigos SJL 
Rest., Inc. v CBS News Inc., supra; Chicherchia v Cleary, 207 AD2d 
855, 616 NYS2d 647 (2d Dept 1994). When the defamatory matter and 
plaintiff are linked together by a chain of unchallenged evidence, or 
when the words are clear and unambiguous and fairly read cannot be 
said to have been published of and concerning plaintiff, the question is 
one for the court, Three Amigos SJL Rest., Inc. v CBS News Inc., supra; 
Springer v Viking Press, 60 NY2d 916, 470 NYS2d 579, 458 NE2d 1256 
(1983); Carlucci v Poughkeepsie Newspapers, Inc., 57 NY2d 883, 456 
NYS2d 44, 442 NE2d 442 (1982); Drug Research Corp. v Curtis Pub. 
Co., 7 NY2d 435, 199 NYS2d 33, 166 NE2d 319 (1960); Julian v Ameri- 
can Business Consultants, Inc., supra; Cole Fischer Rogow, Inc. v Carl 
Ally, Inc., 29 AD2d 423, 288 NYS2d 556 (1st Dept 1968), affd, 25 NY2d 
943, 305 NYS2d 154, 252 NE2d 633 (1969); Salvatore v Kumar, 45 
AD3d 560, 845 NYS2d 384 (2d Dept 2007); Smith v Long Island Youth 
Guidance, Inc., 181 AD2d 820, 581 NYS2d 401 (2d Dept 1992); see Allen 
v Gordon, 86 AD2d 514, 446 NYS2d 48 (1st Dept 1982), affd for reasons 
in AD opinion, 56 NY2d 780, 452 NYS2d 25, 437 NE2d 284 (1982); 
Cayuga Nation v Showtime Networks Inc., 191 AD3d 573, 1388 NYS3d 
873 (1st Dept 2021); DiMauro v Advance Publications, Inc., supra (defa- 
mation cause of action dismissed where viewing article as whole, aver- 
age reader would not conclude it pertained to plaintiff even though 
plaintiff was shown in photograph illustrating article). If it is not clear 
whether the words were spoken of plaintiff, or if the extrinsic facts nec- 
essary to show that the statement has personal application to plaintiff 
are disputed, then the question is one for the jury, Rosenblatt v Baer, 
383 US 75, 79-83, 86 SCt 669 (1966); Gross v Cantor, 270 NY 93, 200 
NE 592 (1936); Fetler v Houghton Mifflin Co., 364 F2d 650 (2d Cir 
1966); People ex rel. Spitzer v Grasso, 21 AD3d 851, 801 NYS2d 584 
(1st Dept 2005); Bee Publications, Inc. v Cheektowaga Times, Inc., 107 
AD2d 382, 485 NYS2d 885 (4th Dept 1985); De Maria v Josephs, 41 
AD2d 655, 340 NYS2d 707 (2d Dept 1973); Grinaldo v Meusburger, 34 
AD2d 586, 307 NYS2d 974 (3d Dept 1970). It is plaintiffs burden to 
plead and prove that the statement identifies plaintiff in such a way as 
to lead those who know him or her to understand that he or she was the 
person referred to, Three Amigos SJL Restaurant, Inc. v CBS News, 
Inc., supra. 


Note that although the reference to the plaintiff may be pleaded 
generally, the particular words complained of must be pleaded specifi- 
cally, CPLR 3016(a); Hammond v Equinox Holdings LLC, 193 AD3d 
586, 148 NYS3d 34 (1st Dept 2021); Jackie’s Enterprises, Inc. v Belle- 
ville, 165 AD3d 1567, 87 NYS3d 124 (8d Dept 2018) (merely paraphras- 
ing allegedly defamatory statements, notwithstanding use of quotation 
marks to suggest a quotation where none in fact exists, warrants dis- 
missal of defamation cause of action); Varela v Investors Ins. Holding 
Corp., 185 AD2d 309, 586 NYS2d 272 (2d Dept 1992), aff'd, 81 NY2d 
958, 598 NYS2d 761, 615 NE2d 218 (1993); Pappalardo v Westchester 
Rockland Newspapers, 101 AD2d 830, 475 NYS2d 487 (2d Dept 1984), 
affd for reasons in AD opinion, 64 NY2d 862, 487 NYS2d 325, 476 
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NE2d 651 (1985); Jackie’s Enterprises, Inc. v Belleville, supra (defama- 
tion cause of action dismissed because complaint failed to allege time, 
place, and manner of allegedly false statements and to whom false 
statements were made); McRedmond v Sutton Place Restaurant and 
Bar, Inc., 48 AD3d 258, 851 NYS2d 478 (1st Dept 2008) (specificity 
requirement is satisfied where a copy of the allegedly libelous statement 
is attached to the answer and expressly incorporated in defamation 
counterclaim); Keeler v Galaxy Communications, LP, 39 AD3d 1202, 
834 NYS2d 411 (4th Dept 2007) (mere phrases insufficient); Lewittes v 
Blume, 18 AD3d 261, 795 NYS2d 13 (1st Dept 2005); Harradine v Irvine, 
201 AD2d 877, 607 NYS2d 797 (4th Dept 1994); Polish American 
Immigration Relief Committee, Inc. v Relax, 172 AD2d 374, 568 NYS2d 
754 (1st Dept 1991) (attaching entire article to complaint satisfies 
specificity requirement if the alleged libelous matter can be easily lo- 
cated and defendants are not prejudiced). However, the specific words 
on which the claim is based need not be set in quotation marks, Moreira- 
Brown v New York, 71 AD3d 530, 896 NYS2d 353 (1st Dept 2010). Sec- 
tion 3016(a) is satisfied if the proof at trial establishes the words pleaded 
or the substance thereof despite minor deviations from the allegations 
of the complaint, Rossignol v Silvernail, 185 AD2d 497, 586 NYS2d 343 
(8d Dept 1992). Where the slanderous words or dates proved are not 
identical to those alleged in the complaint but sufficiently analogous as 
to cause no undue prejudice, the plaintiff should move at the close of 
the evidence for an order pursuant to CPLR 3025(c) conforming the 
pleadings to the proof, id. However, merely paraphrasing the state- 
ments, notwithstanding the use of quotation marks to suggest a quota- 
tion where none in fact exists, does not satisfy CPLR 3016(a), Scalise v 
Herkimer, Fulton, Hamilton and Otsego County BOCES, 16 AD3d 1059, 
791 NYS2d 786 (4th Dept 2005). Where several defendants who were 
corporate board members are charged with making defamatory state- 
ments, the complaint is not fatally defective because it does not specify 
which defendant made particular statements, Fletcher v Dakota, Inc., 
99 AD3d 43, 948 NYS2d 263 (1st Dept 2012). 


That plaintiff was the person referred to must arise as a reasonable 
interpretation of the publication “taken according to the common 
understanding of men and the customary use of language,” Weston v 
Commercial Advertiser Ass’n, 184 NY 479, 848, 77 NE 660 (1906); see 
Kirkman v Westchester Newspapers, 287 NY 373, 385, 39 NE2d 919 
(1942); Gross v Cantor, 270 NY 93, 96, 200 NE 592 (1936); De Maria v 
Josephs, 41 AD2d 655, 340 NYS2d 707 (2d Dept 1973). It is not neces- 
sary that all the world understand the libel; it is sufficient if those who 
knew or knew of plaintiff can make out that the plaintiff is the person 
referred to, Miller v Maxwell, 16 Wend 9, 18 (NY Sup 18386); Fetler v 
Houghton Mifflin Co., 364 F2d 650 (2d Cir 1966); Restatement, Second, 
Torts § 564, Comment d. Thus, a motion to dismiss was denied where 
the publication referred in error to “Stella Wislowski” rather than 
“Stella Wesolowski” inasmuch as plaintiff was readily identifiable to the 
readership of the publication, Donati v Queens Ledger Newspaper 
Group, 240 AD2d 696, 659 NYS2d 306 (2d Dept 1997). Where extrinsic 
facts are relied on to prove reference to the plaintiff, the plaintiff must 
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show that it was reasonable to conclude that the publication relates to 
him or her and that the extrinsic facts upon which that conclusion is 
based were known to those who read or heard the publication, Chicher- 
chia v Cleary, 207 AD2d 855, 616 NYS2d 647 (2d Dept 1994); see Three 
Amigos SJL Rest., Inc. v CBS News Inc., 132 AD3d 82, 15 NYS3d 36 
(1st Dept 2015), affd, 28 NY3d 82, 42 NYS3d 64, 65 NE3d 35 (2016). 
Thus, a judgment for plaintiff was affirmed where defendant published 
plaintiffs picture with a story in which a person with a different given 
name but the same surname was charged with seduction under promise 
of marriage, Farrington v Star Co., 244 NY 585, 155 NE 906 (1927). So, 
also, when defendant published an attack on the honesty of all “but one 
person writing on radio in New York” and extrinsic facts were pleaded 
showing that there were twelve radio editors in New York, that in the 
public mind this group included plaintiff, that prior to publication the 
“one person” had been identified and was not plaintiff, the complaint 
was sufficient and it was for the jury to say whether the article was 
commonly understood as directed at plaintiff, Gross v Cantor, 270 NY 
93, 200 NE 592 (1936). Similarly, a physician’s claim was permitted to 
go forward challenging defendant’s press release that referred to un- 
named hospital personnel who had administered excessive radiation 
and were relieved of all patient care responsibilities, where the plaintiff 
was one of a handful of doctors performing the treatment in question 
and where plaintiff had been terminated from the hospital staff two 
months before the press release, DeBlasio v North Shore University 
Hosp., 213 AD2d 584, 624 NYS2d 263 (2d Dept 1995). 


In contrast, a statement that a strip club was “run by the mafia” 
and was used to employ imported women as “exotic dancers” could not 
reasonably have been understood to mean that employees of separate 
companies that provided management and “talent” services to the club 
were members of organized crime, Three Amigos SJL Rest., Inc. v CBS 
News Inc., 28 NY8d 82, 42 NYS3d 64, 65 NE8d 35 (2016); see Cayuga 
Nation v Showtime Networks Inc., 191 AD3d 573, 1388 NYS3d 873 (1st 
Dept 2021) (mere fact that plaintiff and television character, portrayed 
as having been involved in illegal casino land deal and bribery of public 
official, have same surname insufficient to show that defamatory matter 
was about plaintiff); Hakim v James, 169 AD3d 450, 94 NYS3d 14 (1st 
Dept 2019) (article entitled “The 100 Worst Landlords In New York 
City” was not actionable because it did not name plaintiff). 


A subsequent publication by the same defendant may be used to es- 
tablish an identifying link tying prior publications to the plaintiff, 
Gelencser v Orange County Publications, Div. of Ottaway Newspapers, 
Inc., 116. AD2d 696, 498 NYS2d 13 (2d Dept 1986). In Gelencser, the 
defendant published two articles about alleged child abuse in which the 
persons involved were referred to by fictional names but then published 
a third article which referred to the prior articles and disclosed the 
actual name of the child’s mother. It was held that, while the first two 
articles contained nothing “of and concerning” plaintiff, who was the 
child’s father, the third publication could be used to establish the neces- 
sary identification. 
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Testimony 


Evidence that a witness understood a communication to be “of and 
concerning” plaintiff, or what the witness understood to be the meaning 
of the publication, or that the defamatory statement had a “serious ef- 
fect” upon plaintiff's reputation is, under the New York rule, inadmis- 
sible as improper opinion evidence and as involving a collateral issue 
that would unduly extend the trial, Julian v American Business 
Consultants, Inc., 2 NY2d 1, 155 NYS2d 1, 137 NE2d 1 (1956); Bishop v 
New York Times Co., 233 NY 446, 135 NE 845 (1922); Linehan v Nelson, 
197 NY 482, 90 NE 1114 (1910); O’Brien v Bennett, 72 App Div 367, 76 
NYS 498 (3d Dept 1902); Stokes v Morning Journal Ass’n, 66 App Div 
569, 73 NYS 245 (1st Dept 1901); Squire v Press Pub. Co., 58 App Div 
362, 68 NYS 1028 (1st Dept 1901); see Michaels v Gannett Co., 10 
AD2d 417, 199 NYS2d 778 (4th Dept 1960); 483A NYJur2d, Defamation 
& Privacy §§ 69; 70; 2 Seelman, The Law of Libel and Slander (Rev Ed) 
706 J 565; ibid, 711 7 573; id, 713, | 527; Annot: 95 ALR2d 227, 249. 
The rule in the federal courts and in most other states is contrary, Hope 
v Hearst Consol. Publications, Inc., 294 F2d 681 (2d Cir 1961), see 
Fetler v Houghton Mifflin Co., 364 F2d 650 (2d Cir 1966). 


In light of the New York rule, the correct procedure is to elicit from 
the witness testimony concerning the facts from which the jury may 
infer the meaning of the statement or its relation to plaintiff, Maynard 
v Beardsley, 7 Wend 560 (NY 1831), or that plaintiff was ostracized by 
his or her friends, and leave it to the jury to draw the conclusion, Macy 
v New York World-Telegram Corp., 2 NY2d 416, 161 NYS2d 55, 141 
NE2d 566 (1957). How the communication was reasonably understood 
by the audience to which it was made is still the relevant test, Cheatum 
v Wehle, 5 NY2d 585, 595, 186 NYS2d 606, 159 NE2d 166 (1959); Linehan 
v Nelson, 197 NY 482, 90 NE 1114 (1910); Hayes v Ball, 72 NY 418 
(1878); Miller v Maxwell, 16 Wend 9 (NY Sup 1836); Restatement, 
Second, Torts § 564, Comment b, but that understanding is to be proved 
not by the reader’s or hearer’s opinion but by facts and circumstances; 
see Giaimo v Literary Guild, 79 AD2d 917, 434 NYS2d 419 (1st Dept 
1981) (text accompanying picture of plaintiffs indicated that the 
language referred to some persons other than plaintiffs). 


Defamation of a Group 


Matter defamatory of a group or indeterminate class is not action- 
able if it is an impersonal generality, Rosenblatt v Baer, 383 US 75, 79, 
86 SCt 669 (1966); New York Times Co. v Sullivan, 376 US 254, 84 SCt 
710 (1964); Gross v Cantor, 270 NY 93, 96, 200 NE 592 (1936); Oma v 
Hillman Periodicals, Inc., 281 App Div 240, 118 NYS2d 720 (1st Dept 
1953), 1 Seelman, The Law of Libel and Slander (Rev Ed) 139, IP 98; 
Prosser & Keeton, Torts (5th Ed) 784, § 111; Restatement, Second, 
Torts § 564A. Similarly, a statement about an organization is not 
understood to refer to any of its individual members unless an individ- 
ual is distinguished from other members of the group, Three Amigos 
SJL Rest., Inc. v CBS News Inc., 182 AD3d 82, 15 NYS3d 36 (1st Dept 
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2015), affd, 28 NY3d 82, 42 NYS3d 64, 65 NE3d 35 (2016). Further, a 
statement directed at a company does not, by itself, implicate the 
company’s suppliers, partners, vendors or affiliated enterprises, even 
when those entities sustain injury as a result of the statement, id (state- 
ment that company “run” by Mafia does not concern employees of enti- 
ties providing management services to company). However, a statement 
defamatory of a group may be actionable where the plaintiff establishes 
that the group is small enough that a reader would understand that the 
defamatory statement refers to the plaintiff, Gross v Cantor, 270 NY 
93, 200 NE 592 (1936); Fabian v Amerikai Magyar SZO (Hungarian 
Word Inc.), 22 Misc2d 317, 198 NYS2d 751 (Sup 1960), affd, 11 AD2d 
641, 203 NYS2d 993 (1st Dept 1960), affd, 9 NY2d 780, 215 NYS2d 81, 
174 NE2d 751 (1961); Sovik v Healing Network, 244 AD2d 985, 665 
NYS2d 997 (4th Dept 1997); Polakoff v Hill, 261 App Div 777, 27 NYS2d 
142 (1st Dept 1941). At what point the class will be deemed so large 
that “no one could have been personally injured,” Gross v Cantor, 270 
NY 93, 96, 200 NE 592 (1936), is not clear. Gross concerned all but one 
of twelve and Bornmann v Star Co., 174 NY 212, 66 NE 723 (1903) 
concerned an entire group of twelve. Of course, if the defamatory utter- 
ance, by its own terms, does not apply to all the members of the group 
or class, plaintiff must prove extrinsic facts showing that the reference 
was to him or her, Gross v Cantor, supra; Feely v Vitagraph Co. of 
America, 184 App Div 527, 172 NYS 264 (2d Dept 1918); Restatement, 
Second, Torts § 564A, taking the language of the writing “in the same 
way that the reading public, acquainted with the parties and the subject 
would take it,” Sydney v MacFadden Newspaper Pub. Corporation, 242 
NY 208, 214, 151 NE 209 (1926). 
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D. PuBLicATION 
PJI 3:26. Intentional Torts—Defamation—Publication 


The third element that plaintiff must prove is 
that defendant published the statement, that is, 
that the defendant’s statement was (read, heard) 
by some person or persons other than the plaintiff. 


[State the facts alleged to constitute the publication 
and state the contentions of the parties./] 


If you find that defendant’s statement was 
(read, heard) by someone other than the plaintiff, 
then you must proceed to consider the other ele- 
ments of plaintiff's case. If you find that defen- 
dant’s statement was not (read, heard) by someone 
other than the plaintiff, then you do not need to 
proceed further and report to the Court. 


Comment 


Publication, which is an essential element of both libel and slander, 
is not limited to the formal release by a publisher of printed matter to 
the public. Publication is a word of art signifying communication of the 
defamatory statement to a third party, i.e., a person other than the 
subject, Ostrowe v Lee, 256 NY 36, 175 NE 505 (1931); Torati v Hodak, 
147 AD3d 502, 47 NYS3d 288 (1st Dept 2017); Fedrizzi v Washington- 
ville Cent. School Dist., 204 AD2d 267, 611 NYS2d 584 (2d Dept 1994); 
Rossignol v Silvernail, 146 AD2d 907, 5836 NYS2d 906 (3d Dept 1989); 
Sorge v Parade Publications, Inc., 20 AD2d 338, 247 NYS2d 317 (1st 
Dept 1964); see also Indig v Finkelstein, 23 NY2d 728, 296 NYS2d 370, 
244 NE2d 61 (1968); McGill v Parker, 179 AD2d 98, 582 NYS2d 91 (1st 
Dept 1992). 


The existence of agency or other relationship between the recipient 
and the defamer, or between the recipient and the person defamed, may 
raise questions as to whether the recipient could validly be considered a 
third party for the purpose of publication. It has been held that a com- 
munication to an agent of the person defamed is a publication to a third 
party, Teichner v Bellan, 7 AD2d 247, 181 NYS2d 842 (4th Dept 1959), 
as is a communication to members of the family of the person defamed, 
Weidman v Ketcham, 278 NY 129, 15 NE2d 426 (1938); 60 Minute 
Man, Ltd. v Kossman, 161 AD2d 574, 555 NYS2d 152 (2d Dept 1990). It 
has also been held that a communication by the defamer to the 
defamer’s own employee or agent is a publication, Loughry v Lincoln 
First Bank, N.A., 67 NY2d 369, 377, 502 NYS2d 965, 494 NE2d 70 
(1986), but as to persons sharing a common interest with the defamer, 
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see Rossignol v Silvernail, 146 AD2d 907, 536 NYS2d 906 (3d Dept 
1989). This includes dictating to one’s own stenographer, Ostrowe v 
Lee, supra; Hirschfeld v Institutional Investor, Inc., 208 AD2d 380, 617 
NYS2d 11 (1st Dept 1994); Annot: 62 ALR3d 1207; see Frechtman v 
Gutterman, 115 AD38d 102, 979 NYS2d 58 (1st Dept 2014). Further, a 
communication of defamatory material by a corporate officer to another 
employee of the corporation is a publication by the corporation, Kennedy 
v James Butler, Inc., 245 NY 204, 156 NE 666 (1927), and by the officer 
as well, Lux-Brill Productions, Inc. v Remco Industries, Inc., 48 Misc2d 
697, 265 NYS2d 440 (Sup 1965). A statement by a former employee to 
the company’s board of directors about its chief executive officer consti- 
tutes a publication to a third party even when defendant’s severance 
agreement defined employer as including the chief executive officer, 
Arts4All, Ltd. v Hancock, 5 AD3d 106, 773 NYS2d 348 (1st Dept 2004). 
However, it has been held that a defamatory statement made to a 
paralegal employed by the plaintiff, i.e., plaintiffs representative, is not 
considered a third party for the purposes of publication, Ginarte 
Gallardo Gonzalez & Winograd v Schwitzer, 198 AD3d 614, 148 NYS3d 
56 (1st Dept 2021). 


The complaint must specify the time, manner and person to whom 
the publication was made, Lesesne v Lesesne, 292 AD2d 507, 740 
NYS2d 352 (2d Dept 2002); Dillon v New York, 261 AD2d 34, 704 NYS2d 
1 (Ist Dept 1999); Arsenault v Forquer, 197 AD2d 554, 602 NYS2d 653 
(2d Dept 1993); Esposito v Billings, 103 AD2d 956, 479 NYS2d 572 (3d 
Dept 1984); CPLR 3016(a); see Raymond v Marchand, 125 AD3d 835, 4 
NYS3d 107 (2d Dept 2015); Bell v Slepakoff, 224 AD2d 567, 689 NYS2d 
406 (2d Dept 1996); Williams v Varig Brazilian Airlines, 169 AD2d 434, 
564 NYS2d 328 (1st Dept 1991) Gdentity of third persons to whom the 
allegedly defamatory statements were made or read must be pleaded 
with specificity); Ott v Automatic Connector, Inc., 193 AD2d 657, 598 
NYS2d 10 (2d Dept 1993). 


Publication is not established where supported only by plaintiffs 
testimony that a third party told plaintiff that the defamatory state- 
ments were made to the third party, inasmuch as mere hearsay is insuf- 
ficient to raise a triable issue of fact, Snyder v Sony Music Entertain- 
ment, Inc., 252 AD2d 294, 684 NYS2d 235 (1st Dept 1999); Elsky v 
Hearst Corp., 232 AD2d 310, 648 NYS2d 592 (1st Dept 1996); Scaccia v 
Dolch, 231 AD2d 885, 647 NYS2d 883 (4th Dept 1996); Barber v Daly, 
185 AD2d 567, 586 NYS2d 398 (3d Dept 1992); see Schulman v 
Continental Ins., 258 AD2d 639, 685 NYS2d 794 (2d Dept 1999). Where 
affidavits from the only people present during the conversation contain 
denials that the slanderous statement was actually made, and where 
plaintiff failed to come forth with evidence raising an issue of fact 
regarding publication, summary judgment in favor of defendant should 
have been granted, Snyder v Sony Music Entertainment, Inc., supra. 


Where an action initiated by the plaintiff necessitates the publica- 
tion of a statement, plaintiff will be deemed to have consented to its 
publication, Hirschfeld v Institutional Investor, Inc., 260 AD2d 171, 688 
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NYS2d 31 (1st Dept 1999) (plaintiff requested reason for her termina- 
tion); Oviedo v Rudin Management Co., Inc., 140 AD2d 680, 529 NYS2d 
105 (2d Dept 1988) (publication made at union arbitration hearing 
requested by employee); see Puranmalka v Puranmalka, 149 AD2d 493, 
539 NYS2d 802 (2d Dept 1989) (plaintiff consented to publication to 
friends and family members who were solicited by plaintiff or her father 
to discourage the defendant from maintaining divorce action); LeBreton 
v Weiss, 256 AD2d 47, 680 NYS2d 532 (1st Dept 1998) and Park v 
Lewis, 139 AD2d 961, 528 NYS2d 250 (4th Dept 1988) (plaintiff 
consented to alleged defamatory statements by authorizing his agents 
to obtain further comment when he had reason to anticipate that 
defendant’s responses to inquiries might be defamatory). 


New York has not recognized a cause of action for defamation based 
on “compelled self-publication,” Wieder v Chemical Bank, 202 AD2d 
168, 608 NYS2d 195 (1st Dept 1994); see Weintraub v Phillips, Nizer, 
Benjamin, Krim, & Ballon, 172 AD2d 254, 568 NYS2d 84 (1st Dept 
1991). This theory asserts that the publication requirement should be 
satisfied where an employer makes a defamatory statement to no one 
other than an employee under circumstances where the employer knows 
or has reason to know that the employee will have to repeat the state- 
ment in seeking new employment, see Lewis v Equitable Life Assur. 
Soc. of the U.S., 389 NW2d 876 (Minn 1986). Further, New York does 
not recognize a cause of action for conspiracy to defame, Dobies v Brefka, 
263 AD2d 721, 694 NYS2d 499 (3d Dept 1999). 


The mailing and receipt of a letter defaming only the addressee 
does not constitute a publication, even when another person is autho- 
rized to, and does, open the letter and read it, unless the defendant 
knows or has reason to know that the letter will be seen or com- 
municated to others and that actually happens, Weidman v Ketcham, 
278 NY 129, 15 NE2d 426 (1938); Hochberg v Nissen, 180 AD2d 435, 
580 NYS2d 12 (1st Dept 1992). However, a letter defaming only the ad- 
dressee, mailed in an unsealed envelope and actually opened and read 
by a third person, is deemed to have been published, Cyran v Finlay 
Straus, Inc., 302 NY 486, 99 NE2d 298 (1951), but not if the contents 
have not been read by another, Rossignol v Silvernail, 146 AD2d 907, 
536 NYS2d 906 (8d Dept 1989); Stella v James J. Farley Ass’n, 204 
Misc 998, 122 NYS2d 322 (Sup 1953), aff'd, 284 App Div 873, 135 NYS2d 
234 (1st Dept 1954). If the defamatory statement is on a postcard, its 
mailing constitutes publication, even absent evidence that a third person 
has read it, Ostro v Safir, 165 Misc 647, 1 NYS2d 377 (Sup 1937). 


Every repetition of a defamatory statement is a new publication 
giving rise to a new cause of action, see Rinaldi v Viking Penguin, Inc., 
52 NY2d 422, 488 NYS2d 496, 420 NE2d 377 (1981); Barber v Daly, 185 
AD2d 567, 586 NYS2d 398 (3d Dept 1992), subject to the single publica- 
tion rule described below. This is so even though the one who has 
repeated the statement denies its authorship, or identifies the original 
author, or states that it is rumor only, or expresses disbelief that the 
statement is true, Restatement, Second, Torts § 578, Comments b, c, e. 
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An expression of disbelief may, however, bear on whether the statement 
was defamatory and may also be taken into account in assessing dam- 
ages, Restatement, Second, Torts § 578, Comment e. 


Single Publication Rule 


The publication of a defamatory statement in a single issue of a 
newspaper or magazine or a single edition of a book, is in legal effect 
one publication, which gives rise to one cause of action, even when such 
publication consists of thousands of copies widely distributed, and the 
one year Statute of Limitations, CPLR 215(3), runs from the date of 
that publication, Gregoire v G. P. Putnam’s Sons, 298 NY 119, 81 NE2d 
45 (1948); Hoesten v Best, 34 AD3d 148, 821 NYS2d 40 (1st Dept 2006); 
Sorge v Parade Publications, Inc., 20 AD2d 338, 247 NYS2d 317 (1st 
Dept 1964), see Rinaldi v Viking Penguin, Inc., 52 NY2d 422, 488 NYS2d 
496, 420 NE2d 377 (1981); Martin v Daily News L.P., 121 AD3d 90, 990 
NYS2d 473 (1st Dept 2014). The single publication rule applies to post- 
ings on the internet, Firth v State, 98 NY2d 365, 747 NYS2d 69, 775 
NE2d 463 (2002), so continuous access to an article posted in hyperlinks 
to a website is not a republication, Martin v Daily News L.P., supra. 
Continued sales by a publisher of a book containing libelous material 
which may have been the product of only one edition or printing several 
years earlier would not amount to republication of any libel the book 
contains; the recent sales will not revive the cause of action, Gregoire v 
G. P. Putnam’s Sons, supra, nor will repetition of the defendant’s de- 
famatory statement, during the one year period after defendant’s publi- 
cation, by a person other than the defendant, extend the limitations pe- 
riod against the defendant, Clark v New York Telephone Co., 52 AD2d 
1030, 384 NYS2d 562 (4th Dept 1976), aff'd, 41 NY2d 1069, 396 NYS2d 
177, 364 NE2d 841 (1977). The “single publication rule” may apply to 
any one radio or television broadcast, or any one exhibition of a movie, 
Restatement, Second, Torts § 577a Comment c. 


The Court of Appeals, in Gregoire v G. P. Putnam’s Sons, 298 NY 
119, 81 NE2d 45 (1948) held that in cases governed by the single publi- 
cation rule, the cause of action arises when the finished product is 
released by the publisher for sale in accord with trade practice. An is- 
sue that has not been addressed by the Court of Appeals is whether 
publication occurs upon delivery to a carrier or upon availability to the 
public. It appears to be settled, however, that the date of actual distri- 
bution to the public governs, rather than the release date to a common 
carrier, Sorge v Parade Publications, Inc., 20 AD2d 338, 247 NYS2d 317 
(1st Dept 1964); see Tomasino v William Morrow & Co., Inc., 174 AD2d 
734, 571 NYS2d 571 (2d Dept 1991); Pascuzzi v Montcalm Pub. Corp., 
65 AD2d 786, 410 NYS2d 325 (2d Dept 1978); Stella v James J. Farley 
Ass’n, 204 Misc 998, 122 NYS2d 322 (Sup 1953), aff'd, 284 App Div 873, 
135 NYS2d 234 (1st Dept 1954). Similarly, the Second Circuit, interpret- 
ing New York law, has concluded that the cause of action arises when 
the publication goes on sale to the public at newsstands rather than 
upon mere delivery to a carrier or distributor, Zuck v Interstate Pub. 
Corp., 317 F2d 727 (2d Cir 1963); see Khaury v Playboy Publications, 
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Inc., 430 F Supp 1842 (SDNY 1977); see also Osmers v Parade Publica- 
tions, Inc., 234 F Supp 924 (SDNY 1964) (publication occurs on the 
earliest date on which the libel was substantially and effectively com- 
municated to a meaningful mass of readers, the public for which the 
publication was intended, not some small segment of it). Publication of 
a libel for purposes of the statute of limitations is not the same as the 
“publication date,” a term of art in the book publishing industry refer- 
ring to publicity events, which occurs substantially after the material 
has been shipped to bookstores and sales are under way, Love v William 
Morrow and Co., Inc., 193 AD2d 586, 597 NYS2d 424 (2d Dept 1993). 


Obviously, the “single publication rule” applies regardless of the 
number of readers reached by the defamatory matter, Gregoire v G. P. 
Putnam’s Sons, 298 NY 119, 81 NE2d 45 (1948). Similarly, with respect 
to slander, a defamatory statement heard simultaneously by two or 
more persons gives rise only to one cause of action, Restatement, Second, 
Torts § 577A, Comment b; but each repetition of the slander represents 
a new publication, Egleston v Kalamarides, 58 NY2d 682, 458 NYS2d 
530, 444 NE2d 994 (1982). 


It has been held that the single publication rule applies to readings 
of libelous material by additional individuals after the original publica- 
tion and the accrual date remains the time of the original publication, 
Gelbard v Bodary, 270 AD2d 866, 706 NYS2d 801 (4th Dept 2000). 


Republication and Repetition by Another 


The statute of limitations period is retriggered when there is a re- 
publication separate from the original, on a different occasion, which is 
not merely a delayed circulation of the original edition, Firth v State, 98 
NY2d 365, 747 NYS2d 69, 775 NE2d 463 (2002); Hoesten v Best, 34 
AD3d 148, 821 NYS2d 40 (1st Dept 2006). Thus, a later edition of a 
book, magazine or newspaper may give rise to a new cause of action, 
Rinaldi v Viking Penguin, Inc., 52 NY2d 422, 488 NYS2d 496, 420 NE2d 
377 (1981). The mere addition of unrelated information to a website 
does not constitute a republication, Firth v State, supra. The claimant 
in Firth subsequently commenced another action against the same 
defendants alleging that he suffered defamation anew when the 
defendants moved the defamatory material that gave rise to the prior 
action to a different Internet address. The Third Department, likening 
the defendants’ act to the repackaging of a book from hardcover to 
paperback, determined that the allegations were sufficient to state a 
cause of action for republication, Firth v State, 306 AD2d 666, 761 
NYS2d 361 (8d Dept 2003). There is no republication where defendant’s 
statements were identical reports of the complaints the defendant previ- 
ously had made about the plaintiff to the same audience, executives al- 
ready intimately familiar with the complaints, Hoesten v Best, supra; 
see Ullum v American Kennel Club, 134 AD3d 416, 21 NYS3d 210 (1st 
Dept 2015) (defendant’s republication of same statement on its website 
insufficient to establish that statement reached new audience); Martin 
v Daily News L.P., 121 AD3d 90, 990 NYS2d 473 (1st Dept 2014) (inad- 
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vertent deletion of columns on defendant-newspaper’s website during 
changeover to new computer content management system, and columns 
restoration once deletion was discovered, was not intended to reach new 
audience). In Martin v Daily News L.P., supra, the First Department 
held that the exception to the single publication rule applies when (1) 
the subsequent publication is intended to and actually reaches a new 
audience, (2) the second publication is made on an occasion distinct 
from the initial one, (3) the republished statement has been modified in 
form or content, and (4) defendant has control over the decision to 
republish. 


The original publisher of the defamation is not responsible for the 
harm done by its republication by others unless the original publisher 
approved of or participated in the republication, Geraci v Probst, 15 
NY3d 336, 912 NYS2d 484, 988 NE2d 917 (2010); Karaduman v 
Newsday, Inc., 51 NY2d 531, 552-554, 485 NYS2d 556, 416 NE2d 557 
(1980); Macy v New York World-Telegram Corp., 2 NY2d 416, 161 
NYS2d 55, 141 NE2d 566 (1957); Clark v New York Telephone Co., 52 
AD2d 1030, 384 NYS2d 562 (4th Dept 1976), affd, 41 NY2d 1069, 396 
NYS2d 177, 364 NE2d 841 (1977); Wilcox v Newark Valley Cent. School 
Dist., 129 AD3d 1230, 11 NYS3d 703 (3d Dept 2015). In Karaduman v 
Newsday, Inc., supra, the Court of Appeals left open the question 
whether the original publisher may be held responsible for republica- 
tion by another if it is shown that the original publisher acted with 
knowledge or a reasonable expectation that republication was likely, see 
Geraci v Probst, supra; see also Restatement, Second, Torts § 576(c). 
Thirty years, later, the Court declined once again to answer the ques- 
tion, although it indicated that the principle discussed in Restatement 
and referred to in Karaduman is a narrow one and, even if adopted, 
would be applicable only if the originator had reason to expect that the 
defamatory statement would be repeated or the originator widely dis- 
seminated the statement in the first instance, Geraci v Probst, supra. 
Significantly, the majority in Geraci declined to hold the original 
publisher of the defamatory statement liable even though plaintiff was 
a public official, the republication was made by a newspaper and, thus, 
the republication was likely privileged under New York Times Co. v 
Sullivan, 376 US 254, 84 SCt 710 (1964); but see Restatement, Second, 
Torts § 576 and Comment a (original publisher liable for republication 
where republication is privileged). The republisher will, of course, be 
separately subject to liability, but there is no republication at all when 
attention is merely called to the original statement but its defamatory 
contents are not repeated, Klein v Biben, 296 NY 638, 69 NE2d 682 
(1946). 


The corporate employer of the original authors of a defamatory 
article may be liable for the harm done by a republication when the 
original publisher-employer participated in the republication, even 
though the authors are immunized by their nonparticipation in the re- 
publication, see Karaduman v Newsday, Inc., 51 NY2d 531, 435 NYS2d 
556, 416 NE2d 557 (1980) (separate opinion per Jones, J., writing for a 
majority on this point only). Intentional and unreasonable failure to 
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remove defamatory matter placed on land or chattels by a third person 
has been held, outside New York, to impose liability upon the owner or 
possessor, see Prosser & Keeton, Torts (5th Ed) 801, § 113; Restate- 
ment, Second, Torts § 577(2), but no New York case on the point has 
been found. 


Multiple Defendants Within Same Organization; Secondary Publishers 


Anyone who directly participates in the publication of defamatory 
matter is subject to liability. Thus, the publisher, Crane v Bennett, 177 
NY 106, 69 NE 274 (1904), and the printer, Youmans v Smith, 153 NY 
214, 47 NE 265 (1897), may be as responsible as the author. However, it 
is important to note that to the extent that Youmans v Smith, supra, is 
read to authorize the imposition of liability without fault, it may no lon- 
ger be good law in light of Gertz v Robert Welch, Inc., 418 US 323, 94 
SCt 2997 (1974); Suozzi v Parente, 202 AD2d 94, 616 NYS2d 355 (1st 
Dept 1994); see Introductory Statement, supra and commentary ac- 
companying PJI 3:28. An editor who knows of the defamatory state- 
ment, possesses the power to delete it, and takes no step to do so may 
also be liable, Keller v American Bottlers’ Pub. Co., 140 App Div 311, 
125 NYS 212 (1st Dept 1910), see Karaduman v Newsday, Inc., 51 NY2d 
531, 485 NYS2d 556, 416 NE2d 557 (1980). 


Those only indirectly or secondarily involved in the publication are 
not liable for the defamatory statement, such as the manager of a news 
service who did not procure the article, participate in it or know 
anything about the defamatory material, Wahlheimer v Hardenbergh, 
217 NY 264, 111 NE 826 (1916), nor are those who merely transmit a 
defamatory statement published by another, e.g., distributors, booksell- 
ers, newsvendors, Balabanoff v Fossani, 192 Misc 615, 81 NYS2d 732 
(Sup 1948); owners of broadcasting stations regarding matter not 
contained in advance scripts, Josephson v Knickerbocker Broadcasting 
Co., 179 Misc 787, 38 NYS2d 985 (Sup 1942); cf. Restatement, Second, 
Torts § 581(2). An internet service provider, like a telephone provider, 
operates as merely a conduit, and is not a publisher for purposes of a 
defamation claim arising from the transmission of an email, Lunney v 
Prodigy Services Co., 94 NY2d 242, 701 NYS2d 684, 723 NE2d 539 
(1999), nor, without more, from the posting on an electronic bulletin 
board, id. 


Federal law prohibits the award of monetary damages against a 
franchising authority for defamatory statements made on a public ac- 
cess channel, Caprotti v Woodstock, 94 NY2d 73, 699 NYS2d 707, 721 
NE2d 957 (1999); see Cable Television Consumer Protection and Com- 
petition Act of 1992, 47 USC § 555a. The Federal Communications 
Decency Act, 47 USC § 230, provides internet publishers immunity from 
liability for publishing false and defamatory material so long as the in- 
formation is provided by another party, Shiamili v Real Estate Group of 
New York, Inc., 68 AD3d 581, 892 NYS2d 52 (1st Dept 2009), affd, 17 
NY3d 281, 929 NYS2d 19, 952 NE2d 1011 (2011). That immunity 
extends an internet publisher’s editing portions of e-mail and selecting 
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material for publication, id. However, it does not extend to an internet 
publisher’s own speech or its material contribution to the content of a 
third party’s statement, id.; see 47 USC § 230(f)(3). Neither the talk 
show host, nor his staff employees or producers, nor the broadcasting 
company are liable for allegedly defamatory statements made on the 
show where the statements constituted the personal observations of the 
guest and where the show is unrehearsed and unscripted, Behr v Weber, 
172 AD2d 441, 568 NYS2d 948 (1st Dept 1991). 


Whether or not an employer is liable for the defamatory statement 
of an employee depends on whether the statement was made in the 
course of employment, Calafiore v Penna, 289 AD2d 359, 734 NYS2d 
615 (2d Dept 2001); Buck v Zwelling, 272 AD2d 895, 707 NYS2d 281 
(4th Dept 2000); Rausman v Baugh, 248 AD2d 8, 682 NYS2d 42 (2d 
Dept 1998); see Pezhman v New York, 29 AD3d 164, 812 NYS2d 14 (1st 
Dept 2006). The scope of employment determination depends on whether 
in making the allegedly defamatory statement, the employee was within 
the direction and control of the employer, or under the express or 
implied authority of the employer, or in furtherance of the employer’s 
interest, or in the discharge of duty to the employer, or in the execution 
of the employer’s orders or part of the work assigned by the employer, 
Rausman v Baugh, supra. In Rausman, the Court concluded that the 
employer was not vicariously liable for the allegedly defamatory state- 
ment of an employee who accused her supervisor of sexual harassment, 
despite the fact that the employer maintained a sexual harassment 
policy. A union is not liable for the actions of its president who was act- 
ing in an individual capacity and not as union president when the alleg- 
edly defamatory letter was sent, even though the president was being 
represented by the regional counsel for the union in the defamation liti- 
gation, Mathison v Zocco, 207 AD2d 434, 615 NYS2d 745 (2d Dept 1994). 


Since an unincorporated association such as a labor union is not a 
jural entity in its own right, neither the association nor its the officers 
acting in their representative capacities may be sued for defamatory 
statements made in an official publication of the association, at least in 
the absence of an allegation that the individual association members 
ratified the conduct complained of, Martin v Curran, 303 NY 276, 101 
NE2d 683 (1951). General Association Law § 13, which allows mainte- 
nance of an action against an unincorporated association by naming the 
president or treasurer of the association, provides a convenience but 
does not give rise to a cause of action against those officers that did not 
exist at common law, Martin v Curran, supra. The Second Department 
has held that Martin does not preclude bringing a cause of action for 
defamation against union members in their individual capacities, Cablevi- 
sion Systems Corp. vy Communications Workers of America Dist. 1, 131 
AD3d 1082, 16 NYS3d 828 (2d Dept 2015). 
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EK). Fausiry 
PJI 3:27. Intentional Torts—Defamation—Falsity 


The next question for you to decide is whether 
the statement was false. A statement is false if it is 
not substantially true. Minor inaccuracies in the 
statement may be disregarded in determining 
whether the statement is false. 


You will determine from the evidence pre- 
sented what the truth was and then compare that 
with the (written, oral) statement which you find 
was made by the defendant, taking that statement 
according to the ordinary meaning of the words. If 
you find that the statement was false, then you 
must proceed to consider the other elements of 
plaintiffs case. If you find that the statement was 
true, then you do not need to proceed further and 
report to the Court. 


Comment 
[See Introductory Statement preceding PeJI 3:2.] 


Caveat: This charge is to be used unless the plaintiff is a private 
figure and the speech relates to a matter of purely private concern. 


Based on Philadelphia Newspapers, Inc. v Hepps, 475 US 767, 106 
SCt 1558 (1986); Rinaldi v Holt, Rinehart & Winston, Inc., 42 NY2d 
369, 397 NYS2d 943, 366 NE2d 1299 (1977); Fairley v Peekskill Star 
Corp., 83 AD2d 294, 445 NYS2d 156 (2d Dept 1981). 


At common law, falsity was not an element of plaintiffs prima facie 
case. Rather, truth was an affirmative defense, Bingham v Gaynor, 203 
NY 27, 96 NE 84 (1911). However, as a result of New York Times Co. v 
Sullivan, 376 US 254, 84 SCt 710 (1964) and Philadelphia Newspapers, 
Inc. v Hepps, 475 US 767, 106 SCt 1558 (1986), falsity is now a part of 
plaintiffs prima facie case, at least when plaintiff is a public official or 
public figure, Prozeralik v Capital Cities Communications, Inc., 82 
NY2d 466, 605 NYS2d 218, 626 NE2d 34 (1998) (citing PJI): see Freeman 
v Johnston, 84 NY2d 52, 614 NYS2d 377, 637 NE2d 268 (1994); Gross v 
New York Times Co., 82 NY2d 146, 603 NYS2d 813, 623 NE2d 1163 
(1993), (falsity is a necessary element of a defamation cause of action); 
Rinaldi v Holt, Rinehart & Winston, Inc., 42 NY2d 369, 397 NYS2d 943, 
366 NE2d 1299 (1977); Hirschfeld v Daily News, L.P., 269 AD2d 248, 
703 NYS2d 123 (1st Dept 2000); see also Greenberg v Spitzer, 155 AD3d 
27, 62 NYS3d 372 (2d Dept 2017), or when the plaintiff is a private in- 
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dividual and the speech relates to matters of public concern and the 
case involves a media defendant, Von Gerichten v Long Island Advance, 
202 AD2d 495, 609 NYS2d 246 (2d Dept 1994); Love v William Morrow 
and Co., Inc., 193 AD2d 586, 597 NYS2d 424 (2d Dept 1993); Fairley v 
Peekskill Star Corp., 83 AD2d 294, 445 NYS2d 156 (2d Dept 1981). It is 
an open question in the Supreme Court whether private plaintiffs who 
sue non-media defendants must prove falsity, see Milkovich v Lorain 
Journal Co., 497 US 1, 29 n.6, 110 SCt 2695 (1990). However, the First 
Department has placed the burden of proving falsity on private plaintiffs 
suing non-media defendants in cases involving matters of public 
concern, McGill v Parker, 179 AD2d 98, 582 NYS2d 91 (1st Dept 1992); 
see American Preferred Prescription, Inc. v Health Management, Inc., 
252 AD2d 414, 678 NYS2d 1 (1st Dept 1998). Thus, truth may now be 
treated as a defense only in those defamation cases involving private 
plaintiffs and speech relating to matters of purely private concern, Han 
v State, 186 AD2d 536, 588 NYS2d 358 (2d Dept 1992). (See PJI 3:33.) 
Other cases seem to suggest that plaintiffs suing private parties relat- 
ing to matters of public concern bear the burden of proving falsity, hold- 
ing that falsity is a necessary element of a defamation cause of action 
and that to prove a claim for defamation a plaintiff must show that the 
statement was false, Stepanov v Dow Jones & Co., Inc., 120 AD3d 28, 
987 NYS2d 37 (1st Dept 2014); see Levy v Nissani, 179 AD3d 656, 115 
NYS83d 418 (2d Dept 2020). 


The Supreme Court has not decided whether falsity must be 
established by clear and convincing evidence in cases involving public 
officials and public figures, see Harte-Hanks Communications, Inc. v 
Connaughton, 491 US 657, 661 n.2, 109 SCt 2678 (1989). The pattern 
charge incorporates the clear and convincing evidence standard in reli- 
ance on Khan v New York Times Co., Inc., 269 AD2d 74, 710 NYS2d 41 
(1st Dept 2000); Haywood v University of Rochester, 209 AD2d 1021, 
619 NYS2d 4438 (4th Dept 1994) and Kaplansky v Rockaway Press, Inc., 
203 AD2d 425, 610 NYS2d 581 (2d Dept 1994); but see Goldwater v 
Ginzburg, 414 F2d 324 (2d Cir 1969). 


In order to prove that the statement was false, plaintiff must dem- 
onstrate that it was substantially inaccurate, see Rinaldi v Holt, 
Rinehart & Winston, Inc., 42 NY2d 369, 397 NYS2d 943, 366 NE2d 
1299 (1977); Bohm v Karp, Silver, Glinkenhouse & Floumanhaft, 276 
AD2d 733, 714 NYS2d 766 (2d Dept 2000); Marks v Elephant Walk, 
Inc., 156 AD2d 432, 548 NYS2d 549 (2d Dept 1989); see also Miller v 
Journal-News, 211 AD2d 626, 620 NYS2d 500 (2d Dept 1995) (accuracy 
of the report should be assessed on the publication as a whole, not 
isolated portions of it); Von Gerichten v Long Island Advance, 202 AD2d 
495, 609 NYS2d 246 (2d Dept 1994) (headline must be evaluated in 
conjunction with the text it precedes). A statement that plaintiff, an at- 
torney, was indicted on charges of fraud, embezzlement and securities 
violations and accused of misuse of clients’ escrow accounts and stock 
fraud was held to be false when in fact plaintiff was indicted on one 
count of larceny by false pretenses stemming from the procurement of a 
worthless letter of credit, Dibble v WROC TV Channel 8, 142 AD2d 966, 
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530 NYS2d 388 (4th Dept 1988); see also Crane v New York World 
Telegram Corporation, 308 NY 470, 126 NE2d 753 (1955) (statement 
that plaintiff was “under indictment” held to be false as a matter of law 
where plaintiff had been accused by colleagues but never indicted); 
Fraser v Park Newspapers of St. Lawrence Inc., 257 AD2d 961, 684 
NYS2d 332 (38d Dept 1999) (proof that plaintiff engaged in lewd conduct 
or that others accused him of doing so, would not tend to prove the 
truth of the charged libel, namely that plaintiff pled guilty to a crime). 
However, a statement that plaintiff was “retarded” presented a jury 
question in view of the conflicting evidence regarding plaintiffs intel- 
lectual abilities and the competing definitions of “retarded,” Landsman 
v Tonawanda Pub. Corp., 186 AD2d 1028, 588 NYS2d 480 (4th Dept 
1992). The omission of relatively minor details in an otherwise basically 
accurate account is not actionable, Rinaldi v Holt, Rinehart & Winston, 
Inc., supra; see Klein v Prial, 32 AD2d 925, 302 NYS2d 295 (2d Dept 
1969), affd, 28 NY2d 506, 318 NYS2d 946, 267 NE2d 589 (1971) (nei- 
ther technical inaccuracies nor fine distinctions between the truth and 
defendant’s statement are sufficient to establish falsity); Love v William 
Morrow and Co., Inc., 198 AD2d 586, 597 NYS2d 424 (2d Dept 1993) 
(statement substantially true); Gunduz v New York Post Co., Inc., 188 
AD2d 294, 590 NYS2d 494 (1st Dept 1992) (headline reading “Public 
Enemy No. 1” not actionable when read in conjunction with sub-headline 
reading “City moves to yank license of Apple’s ‘worst taxi driver’ ”); 
Love v Kwitny, 186 AD2d 111, 587 NYS2d 433 (2d Dept 1992) (plaintiff 
unable to establish falsity when challenged statements had foundation 
in plaintiffs own unpublished paper); see also Matovcik v Times Beacon 
Record Newspapers, 46 AD3d 636, 849 NYS2d 75 (2d Dept 2007) (minor 
inaccuracies acceptable as long as publication is substantially true); 
Balderman v American Broadcasting Companies, Inc., 292 AD2d 67, 
738 NYS2d 462 (4th Dept 2002) (statement that physician was not. be- 
ing “upfront” about his performance on a Department of Health 
scorecard was not demonstrably false inasmuch as it was supported by 
one interpretation of the relevant data). 
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F. Fautt 


1. CONSTITUTIONAL MALICE 


PJI 3:28. Intentional Torts—Defamation—Fault— 
Constitutional Malice—Public Official and 
Public Figure 


The next question for you to decide is whether 
plaintiff has proved by clear and convincing evi- 
dence, as I have defined that term for you, that 
when defendant made the statement, defendant 
knew that it was false or acted in reckless disre- 
gard of its truth or falsity. Reckless disregard 
means that when defendant made the statement, 
(he, she, it) had serious doubts as to the truth of 
the statement or made the statement with a high 
degree of awareness that it was probably false. 


If you find that the plaintiff has proved by 
clear and convincing evidence that when defen- 
dant made the statement, (he, she, it) knew that it 
was false or acted in reckless disregard of its truth 
or falsity, then you must proceed to consider the 
other elements of plaintiff's case. If you find that 
plaintiff has not proved by clear and convincing 
evidence that when defendant made the statement, 
(he, she, it) knew that it was false or acted in reck- 
less disregard of its truth or falsity, then you need 
proceed no further and you should report to the 
Court. 


Comment 
[See Introductory Statement preceding PJI 3:23.] 


Based on New York Times Co. v Sullivan, 376 US 254, 84 SCt 710 
(1964); Harte-Hanks Communications, Inc. v Connaughton, 491 US 
657, 109 SCt 2678 (1989); Bose Corp. v Consumers Union of U.S., Inc., 
466 US 485, 104 SCt 1949 (1984); Herbert v Lando, 441 US 1538, 99 SCt 
1635 (1979); Gertz v Robert Welch, Inc., 418 US 323, 94 SCt 2997 (1974); 
St. Amant v Thompson, 390 US 727, 88 SCt 1323 (1968); Prozeralik v 
Capital Cities Communications, Inc., 82 NY2d 466, 605 NYS2d 218, 626 
NE2d 34 (1993); Mahoney v Adirondack Pub. Co., 71 NY2d 31, 523 
NYS2d 480, 517 NE2d 1365 (1987); Rinaldi v Holt, Rinehart & Winston, 
Inc., 42 NY2d 369, 397 NYS2d 943, 366 NE2d 1299 (1977); Prozeralik v 
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Capital Cities Communications, Inc., 222 AD2d 1020, 635 NYS2d 913 
(4th Dept 1995) (citing PJI). 


Where the plaintiff is a public official or public figure, the plaintiff 
must prove constitutional malice, Masson v New Yorker Magazine, Inc., 
501 US 496, 111 SCt 2419 (1991); New York Times Co. v Sullivan, 376 
US 254, 84 SCt 710 (1964); Kipper v NYP Holdings Co., Inc., 12 NY3d 
348, 884 NYS2d 194, 912 NE2d 26 (2009); Shulman v Hunderfund, 12 
NY3d 143, 878 NYS2d 230, 905 NE2d 1159 (2009); Mahoney v Adiron- 
dack Pub. Co., 71 NY2d 31, 523 NYS2d 480, 517 NE2d 1365 (1987). 
(For a full discussion of who is a public official or a public figure see PJI 
3:23, comment.) Constitutional malice must be proved by clear and 
convincing evidence, Bose Corp. v Consumers Union of U.S., Inc., 466 
US 485, 104 SCt 1949 (1984); New York Times Co. v Sullivan, supra; 
Kipper v NYP Holdings Co., Inc., supra; Shulman v Hunderfund, supra; 
Freeman v Johnston, 84 NY2d 52, 614 NYS2d 377, 637 NE2d 268 (1994); 
Prozeralik v Capital Cities Communications, Inc., 82 NY2d 466, 605 
NYS2d 218, 626 NE2d 34 (1993); Mahoney v Adirondack Pub. Co., 
supra; Rinaldi v Holt, Rinehart & Winston, Inc., 42 NY2d 369, 397 
NYS2d 943, 366 NE2d 1299 (1977). 


Constitutional malice, which the Times opinion called “actual 
malice,” was defined as publication of a statement “with knowledge that 
it was false or with reckless disregard of whether it was false or not,” 
New York Times Co. v Sullivan, 376 US 254, 84 SCt 710 (1964); see 
Harte-Hanks Communications, Inc. v Connaughton, 491 US 657, 109 
SCt 2678 (1989); Bose Corp. v Consumers Union of U.S., Inc., 466 US 
485, 104 SCt 1949 (1984); Herbert v Lando, 441 US 153, 99 SCt 1635 
(1979); Gertz v Robert Welch, Inc., 418 US 323, 94 SCt 2997 (1974); 
Kipper v NYP Holdings Co., Inc., 12 NY8d 348, 884 NYS2d 194, 912 
NE2d 26 (2009); Mahoney v Adirondack Pub. Co., 71 NY2d 31, 523 
NYS2d 480, 517 NE2d 1365 (1987); Krusen v Moss, 174 AD8d 1180 (8d 
Dept 2019) (complaint sufficiently pleaded malice by alleging that 
published statements about public figure were made in bad faith and 
with reckless disregard for truth); Greenberg v Spitzer, 155 AD38d 27, 
62 NYS3d 372 (2d Dept 2017). 


Plaintiff satisfies the burden of establishing constitutional malice 
by showing that “defendant in fact entertained serious doubts as to the 
truth of his publication,” St. Amant v Thompson, 390 US 727, 88 SCt 
1323 (1968); see also Herbert v Lando, 441 US 153, 99 SCt 1635 (1979); 
Kipper v NYP Holdings Co., Inc., 12 NY3d 348, 884 NYS2d 194, 912 
NE2d 26 (2009); Freeman v Johnston, 84 NY2d 52, 614 NYS2d 377, 637 
NE2d 268 (1994); Rinaldi v Viking Penguin, Inc., 52 NY2d 422, 438 
NYS2d 496, 420 NE2d 377 (1981); Karaduman v Newsday, Inc., 51 
NY2d 531, 485 NYS2d 556, 416 NE2d 557 (1980); Sprewell v NYP 
Holdings, Inc., 48 AD3d 16, 841 NYS2d 7 (1st Dept 2007); Khan v New 
York Times Co., Inc., 269 AD2d 74, 710 NYS2d 41 (1st Dept 2000); 
Thanasoulis v National Ass’n for Specialty Foods Trade, Inc., 226 AD2d 
227, 640 NYS2d 562 (1st Dept 1996) (discussing the critical difference 
between not knowing whether something is true and being highly aware 
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that it is probably false). Mere negligence does not establish constitu- 
tional malice, St. Amant v Thompson, 390 US 727, 88 SCt 1323 (1968); 
Rosenblatt v Baer, 383 US 75, 86 SCt 669 (1966); Garrison v State of 
La., 379 US 64, 74, 85 SCt 209 (1964); New York Times Co. v Sullivan, 
376 US 254, 283 n.23, 84 SCt 710 (1964); Kipper v NYP Holdings Co., 
Inc., supra; Rivera v Time Warner Inc., 56 AD3d 298, 867 NYS2d 405 
(1st Dept 2008). Thus, failure to investigate does not of itself establish 
constitutional malice, Beckley Newspapers Corp. v Hanks, 389 US 81, 
88 SCt 197 (1967); Sweeney v Prisoners’ Legal Services of New York, 
Inc., 84 NY2d 786, 622 NYS2d 896, 647 NE2d 101 (1995); Freeman v 
Johnston, 84 NY2d 52, 614 NYS2d 377, 637 NE2d 268 (1994); Suozzi v 
Parente, 202 AD2d 94, 616 NYS2d 355 (1st Dept 1994); nor does a 
refusal to permit prepublication review of an article by its subject, 
James v Gannett Co., Inc., 40 NY2d 415, 386 NYS2d 871, 353 NE2d 
834 (1976), nor, standing alone, does negligence, ill will, bias, spite or 
prejudice, Harte-Hanks Communications, Inc. v Connaughton, 491 US 
657, 109 SCt 2678 (1989); Goldwater v Ginzburg, 414 F2d 324 (2d Cir 
1969); see also Hotchner v Castillo-Puche, 551 F2d 910 (2d Cir 1977); 
Buckley v Littell, 539 F2d 882 (2d Cir 1976), though evidence of 
negligence, motive or intent is admissible on the issue of constitutional 
malice, Harte-Hanks Communications, Inc. v Connaughton, supra; see 
also Herbert v Lando, supra. While a defendant’s state of mind or 
motivation in publishing a statement may provide circumstantial sup- 
port for a finding of constitutional malice, such factors should not be 
given undue weight, Harte-Hanks Communications v Connaughton, 
supra; Sweeney v Prisoners’ Legal Services of New York, Inc., 84 NY2d 
786, 622 NYS2d 896, 647, 647 NE2d 101 (1995). The test, however, 
remains a subjective one, Khan v New York Times Co., Inc., 269 AD2d 
74, 710 NYS2d 41 (1st Dept 2000); Goldblatt v Seaman, 225 AD2d 585, 
639 NYS2d 438 (2d Dept 1996). Thus, where the record demonstrates 
that the publisher conducted a libel review and concluded in good faith 
that the author’s account was truthful, constitutional malice has not 
been established, id. Falsity and constitutional malice are distinct 
concepts and the fact that the defendant, an eyewitness, reported 
plaintiffs words falsely, does not support an inference that defendant 
deliberately or recklessly falsified the account, absent a showing that 
the circumstances were unambiguous, Mahoney v Adirondack Pub. Co., 
71 NY2d 31, 523 NYS2d 480, 517 NE2d 1365 (1987). Similarly, where 
defendant’s error was based on a misreading of a written report under 
circumstances suggesting that the falsity was more the product of 
misperception than fabrication, summary judgment for the defendant 
was warranted, Khan v New York Times Co., Inc., 269 AD2d 74, 710 
NYS2d 41 (1st Dept 2000). 


An admission that “the factual material contained in the editorial 
did not ‘meet with the standards of [the] profession in information 
gathering and dissemination’ ” as understood by the editor in that “there 
was reliance on memory rather than search of material, or original 
research” was enough, unaccompanied by explanation or justification, to 


require trial of the issue of malice, Kerwick v Orange County Publica- 
tions Division of Ottaway Newspapers, Inc., 53 NY2d 625, 488 NYS2d 
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778, 420 NE2d 970 (1981). However, in Khan v New York Times Co., 
Inc., 269 AD2d 74, 710 NYS2d 41 (1st Dept 2000), the Court emphasized 
that actual malice must be distinguished from gross irresponsibility and 
whereas the objective standards of journalism are relevant under the 
gross irresponsibility standard, a failure to conform to journalistic stan- 
dards does not establish actual malice. Prompt publication of a retrac- 
tion may be evidence of a lack of malice, but is not sufficient as a matter 
of law for that purpose, Kerwick v Orange County Publications Division 
of Ottaway Newspapers, Inc., supra. 


The republisher of a work may rely on the research of the original 
publisher, absent proof that the republisher had or should have had 
substantial reasons to question either the accuracy of the articles or the 
good faith of the reporter, Rinaldi v Viking Penguin, Inc., 52 NY2d 422, 
438 NYS2d 496, 420 NE2d 377 (1981); Karaduman v Newsday, Inc., 51 
NY2d 531, 435 NYS2d 556, 416 NE2d 557 (1980); Rinaldi v Holt, 
Rinehart & Winston, Inc., 42 NY2d 369, 397 NYS2d 948, 366 NE2d 
1299 (1977). 


To get to the jury, plaintiff must present evidence such as that 
defendant’s publication was based on a wholly unverified anonymous 
telephone call, or on information from an informant with whom 
defendant has had prior unsatisfactory experience, or of whose reli- 
ability the community assessment is low, St. Amant v Thompson, 390 
US 727, 88 SCt 1323 (1968), or that the defendant’s editor informed 
plaintiff that corrections would be made in subsequent editions, but did 
not communicate the need for corrections to those charged with 
implementing that decision, Rinaldi v Viking Penguin, Inc., 52 NY2d 
422, 4388 NYS2d 496, 420 NE2d 377 (1981), or otherwise demonstrate a 
“high degree of awareness of . . . probable falsity,” Garrison v State of 
La., 379 US 64, 85 SCt 209 (1964); Beckley Newspapers Corp. v Hanks, 
389 US 81, 88 SCt 197 (1967); Suozzi v Parente, 202 AD2d 94, 616 
NYS2d 355 (1st Dept 1994). Thus, in Schneph v New York Post Corp., 
16 NY2d 1011, 265 NYS2d 897, 213 NE2d 309 (1965), the complaint 
was dismissed when it was established that defendant based his state- 
ment concerning a public official on the New York Times, considered a 
reliable source. Similarly, the erroneous interpretation of matter 
contained in an ambiguous report of the United States Commission on 
Civil Rights was held, as a matter of law, not to rise to the level of 
constitutional malice, Time, Inc. v Pape, 401 US 279, 91 SCt 633 (1971); 
see also Suozzi v Parente, supra (actual malice cannot be founded on 
the misinterpretation of a source or the resolution of an ambiguity 
adverse to the plaintiff or in accordance with a particular political 
view). Further, in Dally v Orange County Publications, 117 AD2d 577, 
497 NYS2d 947 (2d Dept 1986), which involved an advertisement in the 
“Personals” column, the court held that reliance by an employee on an 
unreliable source and failure to use an established call-back procedure 
that would have disclosed the false and unauthorized nature of the 
advertisement were insufficient to create a triable issue of constitutional 
malice. Constitutional malice is not established by the fact that the 
plaintiff telephoned the reporter and denied the truth of the statements 
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prior to publication of the article, Sands v News America Pub., Inc., 237 
AD2d 177, 655 NYS2d 18 (1st Dept 1997) (“denials are so commonplace 
in the world of polemical charge and countercharge that, in themselves, 
they hardly alert the conscientious reporter to the likelihood of error’). 
A failure to investigate does not amount to a purposeful avoidance of 
the truth absent evidence that the inaction was a product of a deliber- 
ate decision not to acquire knowledge of facts that might confirm the 
probable falsity of the published statement, Sweeney v Prisoners’ Legal 
Services of New York, Inc., 84 NY2d 786, 622 NYS2d 896, 647 NE2d 
101 (1995); see Gross v New York Times Co., 281 AD2d 299, 724 NYS2d 
16 (1st Dept 2001) (failure to investigate certain sources combined with 
fact that some sources may have borne plaintiff ill-will insufficient); 
Khan v New York Times Co., Inc., 269 AD2d 74, 710 NYS2d 41 (1st 
Dept 2000) (reporter’s failure to undertake reasonable steps to discover 
her errors does not provide a basis for finding actual malice as it is ir- 
relevant to the question of whether she actually doubted the truth of 
her assertions). Mere conjecture regarding defendant’s “spite” and a let- 
ter suggesting a dispute between the parties four years prior to the 
broadcast are insufficient to show constitutional malice, Park v Capital 
Cities Communications, Inc., 181 AD2d 192, 585 NYS2d 902 (4th Dept 
1992). As to the scope of disclosure permitted plaintiff in preparing for 
trial in a case to which the Times rule applies, see Herbert v Lando, 441 
US 153, 99 SCt 1635 (1979). 


The “subsidiary meaning” doctrine, established by the Second 
Circuit, bears on the question of constitutional malice, Church of 
Scientology Intern. v Behar, 238 F3d 168 (2d Cir 2001). Pursuant to 
this doctrine, where a published view of a plaintiff is not actionable as 
libel, other statements made in the same publication are not “actionable 
if they merely imply the same view, and are simply an outgrowth of and 
subsidiary to those claims upon which it has been held that there can 
be no recovery,” Herbert v Lando, 781 F2d 298 (2d Cir 1986). Thus, in 
Church of Scientology Intern. v Behar, supra, the Court held that since 
plaintiffs had failed to establish constitutional malice in connection 
with statements that the Church of Scientology was organized for the 
purpose of making money by legitimate and illegitimate means, other 
challenged statements that were merely subsidiary in meaning to the 
general message of the article were also nonactionable. 


Comment on the private conduct of a public official or a public 
figure which is not relevant to his or her official conduct or field may 
not be within the protection of the Times rule, see New York Times Co. 
v Sullivan, 376 US 254, 84 SCt 710 (1964); Gilberg v Goffi, 21 AD2d 
517, 251 NYS2d 823 (2d Dept 1964), aff'd, 15 NY2d 1023, 260 NYS2d 
29, 207 NE2d 620 (1965); Cabin v Community Newspapers, Inc., 50 
Misc2d 574, 270 NYS2d 913 (Sup 1966), affd, 27 AD2d 548, 275 NYS2d 
396 (2d Dept 1966); cf. Time, Inc. v Hill, 385 US 374, 87 SCt 534 (1967). 
The relevance of the charge to a public official or public figure’s fitness 
for office is for the court to decide, Monitor Patriot Co. v Roy, 401 US 
265, 91 SCt 621 (1971). In making that determination, the court is in 
effect deciding whether the plaintiff will have to prove constitutional 
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malice or not. A charge of criminal conduct, no matter how remote in 
time or place, is never irrelevant to an official’s or a candidate’s fitness 
for office, Monitor Patriot Co. v Roy, 401 US 265, 91 SCt 621 (1971) 
(bootlegging); Ocala Star-Banner Co. v Damron, 401 US 295, 91 SCt 
628 (1971) (perjury); see Dally v Orange County Publications, 117 AD2d 
577, 497 NYS2d 947 (2d Dept 1986) (Gmputation of homosexual conduct 
to deputy sheriff). 
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2. Gross [RRESPONSIBILITY 


PJI 3:28A. Intentional Torts—Defamation—Fault—Gross 
Irresponsibility—Private Figure and Speech 
of Public Concern 


The next question for you to decide is whether 
plaintiff has proved that defendant published the 
statement in a grossly irresponsible manner with- 
out due consideration for the standards of infor- 
mation gathering and dissemination ordinarily fol- 
lowed by responsible (broadcasters, magazines, 
newspapers, etc.). To establish that defendant 
acted in a grossly irresponsible manner, plaintiff 
must prove that defendant disregarded a risk that 
the statement was false and that defendant’s disre- 
gard was a substantial departure from accepted 
standards and practices for information gathering 
and verification ordinarily followed by responsible 
(broadcasters, magazines, newspapers, etc.). 


If you find that the plaintiff has proved that 
the defendant was grossly irresponsible, then you 
must proceed to consider the other elements of 
plaintiff's case. If you find that the plaintiff has 
failed to prove that the defendant was grossly ir- 
responsible, then you need proceed no further and 
you should report to the Court. 


Comment 
[See Introductory Statement preceding PJI 3:23.] 


Based on Gertz v Robert Welch, Inc., 418 US 328, 94 SCt 2997 
(1974); Chapadeau v Utica Observer-Dispatch, 38 NY2d 196, 379 NYS2d 
61, 341 NE2d 569 (1975); Weiner v Doubleday & Co., Inc., 74 NY2d 586, 
550 NYS2d 251, 549 NE2d 453 (1989); Gaeta v New York News, Inc., 62 
NY2d 340, 477 NYS2d 82, 465 NE2d 802 (1984); Karaduman v 
Newsday, Inc., 51 NY2d 531, 435 NYS2d 556, 416 NE2d 557 (1980); 
Grobe v Three Village Herald, 69 AD2d 175, 420 NYS2d 3 (2d Dept 
1979), aff'd, 49 NY2d 932, 428 NYS2d 676, 406 NE2d 491 (1980); Hogan 
v Herald Co., 84 AD2d 470, 446 NYS2d 836 (4th Dept 1982), affd for 
reasons in AD opinion, 58 NY2d 630, 458 NYS2d 538, 444 NE2d 1002 
(1982); Pollnow v Poughkeepsie Newspapers, Inc., 107 AD2d 10, 486 
NYS2d 11 (2d Dept 1985), aff'd, 67 NY2d 778, 501 NYS2d 17, 492 NE2d 
125 (1986); Mitchell v Herald Co., 187 AD2d 213, 529 NYS2d 602 (4th 
Dept 1988); Simonsen v Malone Evening Telegram, 87 AD2d 710, 448 


387 


PJI 3:28A ParteRN JURY INSTRUCTIONS 


NYS2d 894 (3d Dept 1982); Cottom v Meredith Corp., 65 AD2d 165, 411 
NYS2d 53 (4th Dept 1978); Goldman v New York Post Corp., 58 AD2d 
769, 396 NYS2d 399 (1st Dept 1977); see Greenberg v CBS Inc., 69 
AD2d 693, 419 NYS2d 988 (2d Dept 1979). 


As noted in the Introductory Statement, Gertz v Robert Welch, Inc., 
418 US 323, 94 SCt 2997 (1974), held that the First Amendment places 
limits on the states’ ability to impose liability for defamation. When the 
plaintiff is a private individual, the speech involves a matter of public 
concern, and the defendant is a media publisher, plaintiff must prove 
some degree of fault, to be determined by state law, Gertz v Robert 
Welch, Inc., supra. In Chapadeau v Utica Observer-Dispatch, 38 NY2d 
196, 379 NYS2d 61, 341 NE2d 569 (1975), the Court of Appeals, follow- 
ing the Gertz case, held that, subject to constitutional limitations, if the 
content of the article or broadcast is arguably within the sphere of legit- 
imate public concern and reasonably related to matters warranting pub- 
lic exposition, the defamed private person may recover only if he or she 
establishes “by a preponderance of the evidence, that the publisher 
acted in a grossly irresponsible manner without due consideration for 
the standards of information gathering and dissemination ordinarily 
followed by responsible parties,” see Weiner v Doubleday & Co., Inc., 74 
NY2d 586, 550 NYS2d 251, 549 NE2d 453 (1989); Gaeta v New York 
News, Inc., 62 NY2d 340, 477 NYS2d 82, 465 NE2d 802 (1984); Karadu- 
man v Newsday, Inc., 51 NY2d 531, 485 NYS2d 556, 416 NE2d 557 
(1980); Grobe v Three Village Herald, 69 AD2d 175, 420 NYS2d 3 (2d 
Dept 1979), affd, 49: NY2d 932, 428 NYS2d 676, 406 NE2d 491 (1980); 
Hogan v Herald Co., 84 AD2d 470, 446 NYS2d 836 (4th Dept 1982), 
aff'd for reasons in AD opinion, 58 NY2d 630, 458 NYS2d 538, 444 
NE2d 1002 (1982); Pollnow v Poughkeepsie Newspapers, Inc., 107 AD2d 
10, 486 NYS2d 11 (2d Dept 1985), affd, 67 NY2d 778, 501 NYS2d 17, 
492 NE2d 125 (1986); Partridge v State, 173 AD3d 86, 100 NYS3d 730 
(3d Dept 2019); Sheridan v Carter, 48 AD3d 444, 851 NYS2d 248 (2d 
Dept 2008); Morsette v “The Final Call”, 309 AD2d 249, 764 NYS2d 416 
(1st Dept 2003); Colon v Rochester, 307 AD2d 742, 762 NYS2d 749 (4th 
Dept 2003); McCormack v Westchester, 286 AD2d 24, 731 NYS2d 58 
(2d Dept 2001); Cruz v Latin News Impacto Newspaper, 216 AD2d 50, 
627 NYS2d 388 (1st Dept 1995) (article disclosing plaintiffs AIDS status 
involved matter of public concern, which character is not lost by 
journalistic technique of featuring the experiences of a single individ- 
ual, as exemplifying the plight of many); Lee v Rochester, 195 AD2d 
1000, 600 NYS2d 564 (4th Dept 1993) (liability depends on whether 
defendant failed to utilize methods of verification reasonably calculated 
to produce accurate copy). 


Gross irresponsibility means something more than simple negli- 
gence, Weiner v Doubleday & Co., Inc., 74 NY2d 586, 550 NYS2d 251, 
549 NE2d 453 (1989). The gross irresponsibility test is an objective 
standard that is not dependent on defendant’s state of mind, Gaeta v 
New York News, Inc., 62 NY2d 340, 477 NYS2d 82, 465 NE2d 802 
(1984); Balderman v American Broadcasting Companies, Inc., 292 AD2d 
67, 738 NYS2d 462 (4th Dept 2002). The factors that bear on gross irre- 
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sponsibility include whether sound journalistic practices were followed, 
whether normal procedures were followed, whether an editor reviewed 
the copy, whether there was any reason to doubt the accuracy of the 
course relied upon so as to trigger a duty to make further inquiry to 
verify the information, and whether the truth was easily accessible, 
McCormack v Westchester, 286 AD2d 24, 731 NYS2d 58 (2d Dept 2001). 
The gross irresponsibility standard demands no more than that 
defendant utilize methods of verification that are reasonably calculated 
to produce an accurate broadcast, Karaduman v Newsday, Inc., 51 NY2d 
531, 485 NYS2d 556, 416 NE2d 557 (1980); Cottrell v Berkshire Hatha- 
way, Inc., 26 AD3d 786, 809 NYS2d 714 (4th Dept 2006); Balderman v 
American Broadcasting Companies, Inc., supra. An editorial decision to 
choose one source over another is insufficient to establish gross irre- 
sponsibility, Balderman v American Broadcasting Companies, Inc., 
supra. 


A book publisher can rely upon the reporting skills of the author 
and will not be found to be grossly irresponsible unless the publisher 
“had or should have had, substantial reasons to question the accuracy 
of the [allegedly defamatory material] . . . or the bona fides of its 
[author],” Rinaldi v Holt, Rinehart & Winston, Inc., 42 NY2d 369, 397 
NYS2d 943, 366 NE2d 1299 (1977); see Weiner v Doubleday & Co., Inc., 
74 NY2d 586, 550 NYS2d 251, 549 NE2d 453 (1989); Love v William 
Morrow and Co., Inc., 193 AD2d 586, 597 NYS2d 424 (2d Dept 1993). 
An editor cannot be held liable upon a “simple showing that his report- 
ers had been ‘grossly irresponsible’ on a single occasion,” Karaduman v 
Newsday, Inc., 51 NY2d 531, 485 NYS2d 556, 416 NE2d 557 (1980). 
“Where the reporters have acted irresponsibly, an editor or managerial 
employee might be held personally liable . . . upon a showing by 
concrete proof that he knew or had reason to know that his reporter or 
his reporter’s sources were unreliable or subject to question. Similarly, 
proof that the procedures used by the newspaper in checking its stories 
were generally slipshod or careless could perhaps support an inference 
that the particular editor or manager personally ‘acted in a grossly ir- 
responsible manner’ in allowing a statement to be published without 
making further inquiries about its accuracy.” Id. Thus, summary judg- 
ment was denied to a newspaper where plaintiffs averred that they 
were readily available to the reporter for an inquiry which would have 
disclosed substantial errors in the report, Ocean State Seafood, Inc. v 
Capital Newspaper, Div. of Hearst Corp., 112 AD2d 662, 492 NYS2d 
175 (3d Dept 1985). 


A defendant is entitled to summary judgment where its reporter 
relies on the sworn reports of law enforcement officers unless the 
reporter is aware of the probable falsity of the reports or has some rea- 
son to doubt their accuracy, Mitchell v Herald Co., 137 AD2d 213, 529 
NYS2d 602 (4th Dept 1988). Similarly, when a reporter relies on an un- 
sworn report of a law enforcement officer and has no reason to doubt 
the accuracy of the information supplied, summary judgment dismiss- 
ing the complaint is warranted, Robart v Post-Standard, 52 NY2d 843, 
437 NYS2d 71, 418 NE2d 664 (1981); Cottrell v Berkshire Hathaway, 
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Inc., 26 AD3d 786, 809 NYS2d 714 (4th Dept 2006) (defendant relied on 
statements of police officers, federal court pleadings, and conversations 
with an FBI agent and an assistant U.S. attorney); Lee v Rochester, 
254 AD2d 790, 677 NYS2d 848 (4th Dept 1998); Cruz v Latin News 
Impacto Newspaper, 216 AD2d 50, 627 NYS2d 388 (1st Dept 1995) 
(defendant entitled to summary judgment where reporting of plaintiffs 
AIDS status was based on reporter’s first hand observations and where 
despite the fact that plaintiff did not literally meet the CDC’s definition 
of AIDS on the date of publication, plaintiff did have a number of AIDS- 
related conditions); see Von Gerichten v Long Island Advance, 202 
AD2d 495, 609 NYS2d 246 (2d Dept 1994). Defendant was entitled to 
summary judgment where the description of an incident leading to 
criminal charges against the plaintiff was supported by the accusatory 
instrument against the plaintiff and where the article was substantially 
true, Maloney v Anton Community Newspapers, Inc., 16 AD3d 465, 791 
NYS2d 598 (2d Dept 2005). Defendant was entitled to summary judg- 
ment where the information regarding plaintiffs criminal history was 
obtained from the clerk of the court who had been a reliable source in 
the past and where defendant was not aware of any other means of 
verifying the accuracy of the information, Robare v Plattsburgh Pub. 
Co., Div. of Ottaway Newspapers Inc., 257 AD2d 892, 685 NYS2d 129 
(3d Dept 1999). Similarly, defendant was entitled to summary judgment 
where he relied on a credible source, conducted his own investigation, 
corroborated most of the information and reviewed court documents, 
Yellon v Lambert, 289 AD2d 486, 735 NYS2d 592 (2d Dept 2001). 
Defendant was also entitled to summary judgment where it relied on an 
authoritative official source and confirmed the statement with reliable 
and knowledgeable sources, Balderman v American Broadcasting 
Companies, Inc., 292 AD2d 67, 738 NYS2d 462 (4th Dept 2002). 
Defendant was entitled to summary judgment for republishing an alleg- 
edly defamatory article where defendant performed an independent 
investigation to corroborate an informant’s story, Nejman v General 
Elec. Co., 245 AD2d 766, 665 NYS2d 467 (3d Dept 1997). Further, the 
defendant was entitled to summary judgment where defendant 
misidentified plaintiff after telephoning the plaintiffs employer to verify 
information and received information about plaintiff's brother who, 
unbeknownst to the defendant, also worked there, Gorman v Random 
House, Inc., 237 AD2d 564, 655 NYS2d 625 (2d Dept 1997). 


The plaintiff is not entitled to summary judgment when there are 
factual issues to resolve, Landsman v Tonawanda Pub. Corp., 186 AD2d 
1028, 588 NYS2d 480 (4th Dept 1992), including an exploration of the 
standard against which defendant’s procedure must be measured, 
Goldman v New York Post Corp., 58 AD2d 769, 396 NYS2d 399 (1st 
Dept 1977); see Hogan v Herald Co., 84 AD2d 470, 446 NYS2d 836 (4th 
Dept 1982), affd for reasons in AD opinion, 58 NY2d 630, 458 NYS2d 
538, 444 NE2d 1002 (1982); Daniel Goldreyer, Ltd. v Van de Wetering, 
217 AD2d 434, 6830 NYS2d 18 (1st Dept 1995) (discovery necessary to 
develop evidence as to whether proper journalistic practices were fol- 
lowed and whether there was editorial review). Whether defendant’s 
conduct amounted to gross irresponsibility is a question of fact, Thomas 


390 


Torts OTHER THAN NEGLIGENCE PJI 3:28A 


v Journal Register Co., 24 AD3d 988, 807 NYS2d 157 (3d Dept 2005); 
Zucker v Rockland, 111 AD2d 325, 489 NYS2d 308 (2d Dept 1985); see 
Death v Salem, 143 AD2d 253, 532 NYS2d 285 (2d Dept 1988); Simon- 
sen v Malone Evening Telegram, 87 AD2d 710, 448 NYS2d 894 (3d 
Dept 1982). 


A failure to investigate the truth of the statements made in a 
published letter to the editor does not, by itself, establish gross irre- 
sponsibility on the part of the publisher, Pollnow v Poughkeepsie 
Newspapers, Inc., 107 AD2d 10, 486 NYS2d 11 (2d Dept 1985), affd, 67 
NY2d 778, 501 NYS2d 17, 492 NE2d 125 (1986). Wire service reports 
and local newspaper stories may be relied upon by radio news editors, 
in the absence of substantial reason to question the accuracy of the in- 
formation, and knowledge possessed by persons on the broadcaster’s 
advertising staff of inaccuracies is not imputable to the editorial depart- 
ment, Rust Communications Group, Inc. v 70 State Street Travel 
Service, Ltd., 122 AD2d 584, 504 NYS2d 927 (4th Dept 1986). However, 
an issue of fact may exist as to “gross irresponsibility” where an article 
was written by a reporter who made no effort to verify information 
provided by merely one source, see O’Brien v Troy Pub. Co., Inc., 121 
AD2d 794, 504 NYS2d 243 (3d Dept 1986). Summary judgment will be 
denied where the reporter’s own carelessness caused the inaccuracy, 
Scacchetti v Gannett Co., Inc., 123 AD2d 497, 507 NYS2d 337 (4th Dept 
1986); Hawks v Record Printing and Pub. Co., Inc., 109 AD2d 972, 486 
NYS2d 463 (3d Dept 1985). Likewise, the reporter’s claim that he had 
no knowledge of the true facts, does not, by itself, entitle the defendant 
to summary judgment, Buthy v Algonquin Broadcasting Corp., 115 
AD2d 9838, 497 NYS2d 547 (4th Dept 1985). An issue of fact is pre- 
sented where the editor, through personal knowledge, had a good 
opinion of the plaintiff and was skeptical of the author’s “background 
and bizarre theories,” New Testament Missionary Fellowship v E.P. 
Dutton & Co., Inc., 112 AD2d 55, 491 NYS2d 626 (1st Dept 1985). 
Similarly, a question of fact existed as to gross irresponsibility where 
the reporter drew erroneous conclusions from observations at a police 
DWI roadblock and did not attempt to verify from any official source the 
identity of the person arrested, Fitzgerald v Herald Co., 119 AD2d 974, 
500 NYS2d 871 (4th Dept 1986). Where a magazine article was based 
upon a published biography of a rock musician, an issue of fact existed 
as to whether the article’s author was grossly irresponsible by untruth- 
fully characterizing and distorting the terms of a contract which was 
recited at length in the biography, Chalpin v Amordian Press, Inc., 128 
AD2d 81, 515 NYS2d 434 (1st Dept 1987). However, in Chalpin, sum- 
mary judgment was granted to the magazine publisher who relied upon 
the integrity of a reputable author and had no reason to question the 
accuracy of the author’s information. Whether defendant acted with 
gross irresponsibility presented an issue of fact where the defendant 
purposely altered plaintiffs photograph to make it appear that she was 
wearing prison garb, Morsette v “The Final Call”, 309 AD2d 249, 764 
NYS2d 416 (1st Dept 2003). 
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3. NEGLIGENCE 


PJI 3:28B. Intentional Torts—Defamation—Fault— 
Negligence—Private Figure and Speech of 
Private Concern and Media Defendant 


The following charge should only be used when the 
published report does not raise an issue of public concern, 


as determined by the standard described in Huggins v 
Moore, 94 NY2d 296, 704 NYS2d 904, 726 NE2d 456 
(1999). 


The next question for you to decide is whether 
the plaintiff has proved that the defendant acted 
negligently in publishing the statement. To estab- 
lish negligence, the plaintiff must prove that when 
the defendant published the statement, the defen- 
dant failed to use reasonable care under the cir- 
cumstances to verify its accuracy. 


If you find that the plaintiff has proved that 
the defendant acted negligently, then you must 
proceed to consider the other elements of plain- 
tiffs case. If you find that the plaintiff has failed to 
prove that the defendant was negligent, then you 
need proceed no further and you should report to 
the Court. 


Comment 
[See Introductory Statement preceding PJI 3:23.] 


Based on Huggins v Moore, 253 AD2d 297, 689 NYS2d 21 (1st Dept 
1999), rev'd on other grounds, 94 NY2d 296, 704 NYS2d 904, 726 NE2d 
456 (1999); Krauss v Globe Intern., Inc., 251 AD2d 191, 674 NYS2d 662 
(1st Dept 1998); see Dillon v New York, 261 AD2d 34, 704 NYS2d 1 (1st 
Dept 1999). 


In Gertz v Robert Welch, Inc., 418 US 323, 94 SCt 2997 (1974), the 
Supreme Court held that the First Amendment places limits on the 
states’ ability to impose liability in defamation cases involving private 
plaintiffs. The Court held that if the plaintiff is a private individual, the 
speech involves a matter of public concern, and the defendant is a media 
defendant, the plaintiff must plead and prove some degree of fault, to be 
determined by state law, id. The fault standard adopted in New York 
for cases involving private plaintiffs and speech of public concern is 
gross irresponsibility, Chapadeau v Utica Observer-Dispatch, 38 NY2d 
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196, 379 NYS2d 61, 341 NE2d 569 (1975). For a discussion of whether 
Chapadeau is limited to media defendants, see PJI 3:23A. 


In Dun & Bradstreet, Inc. v Greenmoss Builders, Inc., 472 US 749, 
105 SCt 2939 (1985), the Supreme Court distinguished cases involving 
private plaintiffs and speech of public concern from cases involving 
private plaintiffs and speech of purely private concern. The Court 
concluded that the First Amendment does not impose any limits on the 
states’ ability to award presumed or punitive damages in cases involv- 
ing private plaintiffs and speech of private concern, id. The Court did 
not resolve the question of whether the Gertz requirement that private 
plaintiffs suing media defendants prove some degree of fault remains 
viable in cases involving speech of purely private concern. 


Although this issue has not yet been addressed by the Court of Ap- 
peals, the appellate division has applied a negligence standard in cases 
involving media defendants, Huggins v Moore, 253 AD2d 297, 689 
NYS2d 21 (1st Dept 1999), rev’d on other grounds, 94 NY2d 296, 704 
NYS2d 904, 726 NE2d 456 (1999); Krauss v Globe Intern., Inc., 251 
AD2d 191, 674 NYS2d 662 (1st Dept 1998). The pattern charge thus 
incorporates negligence as the fault standard in cases involving private 
plaintiffs and speech of purely private concern and media defendants. 
For a full discussion of the relevance of the status of the defendant, see 
PJI 3:23A. 
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G. DAMAGES 


1. CoMPENSATORY DAMAGES—PRESUMED DAMAGES—NEITHER ACTUAL 
Harm Nor SpeciaL Harm REQUIRED 


PJI 3:29. Intentional Torts—Defamation—Compensatory 
Damages—Presumed Damages—Neither Actual 
Harm Nor Special Harm Required 


I am now going to instruct you on the law of 
damages. The fact that I instruct you on the law of 
damages must not be taken as an indication that 
you should decide for the plaintiff. You will decide 
on the evidence presented and the rules of law that 
I have given you whether the plaintiff is entitled 
to recover from the defendant. 


If you decide that the plaintiff is entitled to re- 
cover, you will award an amount as, in the exercise 
of your good judgment and common sense, you 
decide is fair and just compensation for the injury 
to plaintiffs reputation and the humiliation and 
mental anguish in (his, her) public and private life 
which you decide was caused by defendant’s | 
statement. In fixing that amount you should con- 
sider the plaintiff's standing in the community, the 
nature of defendant’s statement made about the 
plaintiff, the extent to which the statement was 
circulated, the tendency of the statement to injure 
a person such as the plaintiff, and all of the other 
facts and circumstances in the case. These dam- 
ages cannot be proved with mathematical 
accuracy. Fair compensation may vary, ranging 
from one dollar, if you decide that there was no 
injury, to a substantial sum if you decide that the 
injury was substantial. 


Comment 
[See Introductory Statement, preceding PJI 3:23.] 


Based on Macy v New York World-Telegram Corp., 2 NY2d 416, 
161 NYS2d 55, 141 NE2d 566 (1957); Abell v Cornwall Industrial 
Corporation, 241 NY 327, 150 NE 132 (1925); Gressman v Morning 
Journal Ass’n, 197 NY 474, 90 NE 1131 (1910), and in part on the 
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charge in Kern v News Syndicate Co., 20 AD2d 528, 244 NYS2d 665 
(1st Dept 1963); see Cohen v Bratt & Doxey Supply Co., 51 AD2d 719, 
379 NYS2d 155 (2d Dept 1976). Compensatory and punitive damages 
are defined and compared in Crane v New York World Telegram 
Corporation, 308 NY 470, 126 NE2d 753 (1955). Generally, as to 
compensatory damages in defamation actions, see 2 Seelman, The Law 
of Libel & Slander (Rev Ed), Chap. XIII; Prosser & Keeton, Torts (5th 
Ed) 843 § 116A; Restatement, Second, Torts §§ 620-623. The pattern 
charge assumes that defendant has not put plaintiffs reputation in is- 
sue, see PJI 3:29.1 infra this Comment. 


The pattern charge is only applicable in three categories: cases 
involving private plaintiffs and matters of purely private concern where 
the defamation takes the form of libel on its face or slander per se; 
cases involving public officials and public figures where the defamation 
takes the form of libel on its face or slander per se; and cases involving 
private plaintiffs and speech raising matters of public concern where 
the defamation takes the form of libel on its face or slander per se and 
where the plaintiff has proved constitutional malice. 


At common law, plaintiff did not have to plead or prove damages, at 
least with respect to libel on its face and slander per se. Libel on its face 
refers to written (or broadcast) statements whose defamatory meaning 
is clear without regard to extrinsic facts. Slander per se refers to oral 
defamatory communications that relate to one of four categories: 
imputation of serious sexual misconduct; imputation of a loathsome dis- 
ease; imputation of a trait that indicates dishonesty or incompetence in 
plaintiff's trade, occupation or business; and imputation of a crime 
involving moral turpitude. Arguably, a fifth category, imputing 
homosexuality to the plaintiff, has recently been added as an additional 
category of slander per se, see commentary accompanying PJI 3:24.38. 
Damages are presumed when the defamatory statement takes the form 
of libel on its face (serious because it is complete on its face, and being 
in writing, is more or less permanent and capable of broad dissemina- 
tion) or slander per se (serious because of the aggravated nature of the 
defamatory import). However, in cases involving libel by extrinsic fact 
(unless it falls within one of the slander per se categories) and plain 
slander, plaintiff is required to allege and prove special harm, meaning 
pecuniary loss. Thus, at common law, libel on its face and slander per 
se are actionable without proof of special harm whereas libel by extrinsic 
fact and plain slander are actionable only upon proof of special harm, 
Liberman v Gelstein, 80 NY2d 429, 590 NYS2d 857, 605 NE2d 344 
(1992) (slander); Talbot v Johnson Newspaper Corp., 124 AD2d 284, 508 
NYS2d 80 (3d Dept 1986) (libel by extrinsic fact). For a more detailed 
discussion of slander per se, see PJI 3:24.3; for plain slander see PJI 
3:24.4; for libel on its face see PJI 3:24, 3:24.1; for libel by extrinsic fact 
see PJI 3:24.1. The pattern charge reflects these common law rules and 
is thus to be used in cases involving slander per se and libel on its face, 
unless the constitutional constraints described infra apply. 


These common law rules were dramatically affected by Gertz v 
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Robert Welch, Inc., 418 US 323, 94 SCt 2997 (1974), which held that a 
private plaintiff could not recover presumed damages or punitive dam- 
ages unless plaintiff could prove constitutional malice. Thus, absent 
constitutional malice, a private plaintiff suing a media defendant who 
publishes a defamatory statement affecting a matter of public concern 
must establish actual damages. Actual damages is not the equivalent of 
special harm. Actual damages is not limited to pecuniary loss but 
includes impairment of reputation and standing in the community, 
personal humiliation and mental anguish and suffering, id; Time, Inc. v 
Firestone, 424 US 448, 96 SCt 958 (1976); Hogan v Herald Co., 84 
AD2d 470, 446 NYS2d 836 (4th Dept 1982), aff'd, 58 NY2d 630, 458 
NYS2d 538, 444 NE2d 1002 (1982); Matherson v Marchello, 100 AD2d 
233, 473 NYS2d 998 (2d Dept 1984); see Liberman v Gelstein, 80 NY2d 
429, 485 n.23, 590 NYS2d 857, 605 NE2d 344 (1992), but see France v 
St. Clare’s Hospital and Health Center, 82 AD2d 1, 441 NYS2d 79 (1st 
Dept 1981); Salomone v MacMillan Pub. Co., Inc., 77 AD2d 501, 429 
NYS2d 441 (1st Dept 1980). 


Dun & Bradstreet, Inc. v Greenmoss Builders, Inc., 472 US 749, 
105 SCt 2939 (1985), explicitly limited the Gertz holding to cases involv- 
ing matters of public concern. Reasoning that speech on matters of 
purely private concern is entitled to less protection under the First 
Amendment, the Supreme Court held that a private plaintiff can re- 
cover presumed or punitive damages without proving constitutional 
malice if the defamatory statement does not involve matters of public 
concern. 


Compensatory damages are thus available, without proof of actual 
harm or special harm, in three categories of cases. First, the pattern 
charge applies to cases involving private plaintiffs and matters of purely 
private concern where the defamation takes the form of libel on its face 
or slander per se, 60 Minute Man, Ltd. v Kossman, 161 AD2d 574, 555 
NYS2d 152 (2d Dept 1990). Second, the pattern charge applies to cases 
involving public officials and public figures where the defamation takes 
the form of libel on its face or slander per se because constitutional 
malice is a part of plaintiffs prima facie case which thus permits the 
states to award presumed or punitive damages without proof of actual 
harm, New York Times Co. v Sullivan, 376 US 254, 84 SCt 710 (1964) 
and Curtis Pub. Co. v Butts, 388 US 130, 87 SCt 1975 (1967). Third, the 
pattern charge applies to cases involving private plaintiffs and speech 
raising matters of public concern where the defamation takes the form 
of libel on its face or slander per se and where the plaintiff has proved 
constitutional malice. 


In cases where damages may be presumed, unless defendant 
establishes a complete defense, e.g. absolute privilege or truth, a person 
who has been defamed is entitled as a matter of law to some award of 
damages, Abell v Cornwall Industrial Corporation, 241 NY 327, 150 NE 
132 (1925); Mattice v Wilcox, 147 NY 624, 42 NE 270 (1895); Holmes v 
Jones, 147 NY 59, 41 NE 409 (1895); Wood v Lee, 41 AD2d 730, 341 
NYS2d 738 (1st Dept 1973). Although proof of damage is not required, 
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plaintiff may offer evidence of particular incidents showing injury to his 
or her reputation and feelings, Bishop v New York Times Co., 233 NY 
446, 185 NE 845 (1922); Sanderson v Caldwell, 45 NY 398 (1871). In 
most cases such evidence will be offered, since whether plaintiffs 
recovery will be substantial or nominal will depend upon whether or not 
the evidence establishes a substantial injury, Abell v Cornwall 
Industrial Corporation, supra. The damages awarded must be com- 
mensurate with the injury, Gressman v Morning Journal Ass’n, 197 NY 
474, 90 NE 1131 (1910). 


In a slander per se case, where plaintiff has failed to establish 
actual damages, plaintiff is entitled to recover nominal damages of one 
dollar, Orlowski v Koroleski, 234 AD2d 436, 651 NYS2d 137 (2d Dept 
1996). If the injuries are substantial, it may be error to instruct the jury 
that they may award nominal damages, see Sanderson v Caldwell, 45 
NY 398 (1871); Kehoe v New York Tribune, 229 App Div 220, 241 NYS 
676 (1st Dept 1930). 


Injury to plaintiffs reputation is a major component of compensa- 
tory damages, Crane v New York World Telegram Corporation, 308 NY 
470, 126 NE2d 753 (1955). The circumstances surrounding plaintiff, 
including the nature of plaintiffs business or profession, plaintiffs mar- 
ital status and social standing, and the tendency of the statement to 
injure plaintiff in the public estimation are all to be considered, Bishop 
v New York Times Co., 233 NY 446, 135 NE 845 (1922); Gressman v 
Morning Journal Ass’n, 197 NY 474, 90 NE 1131 (1910); Morey v 
Morning Journal Ass’n, 123 NY 207, 25 NE 161 (1890). To reduce the 
value of the injured interest, defendant may prove plaintiffs bad gen- 
eral reputation prior to publication, Crane v New York World Telegram 
Corporation, supra; Holmes v Jones, 147 NY 59, 41 NE 409 (1895), but 
specific acts of misconduct are admissible on that issue only if con- 
nected with the charge made by defendant, ibid; Theodore v Daily 
Mirror, 282 NY 345, 26 NE2d 286 (1940); Cudlip v New York Evening 
Journal Pub. Co., 180 NY 85, 72 NE 925 (1904); Fraser v Park 
Newspapers of St. Lawrence Inc., 257 AD2d 961, 684 NYS2d 332 (3d 
Dept 1999), and mere rumor or report as distinguished from reputation 
is inadmissible for this purpose, Abell v Cornwall Industrial Corpora- 
tion, 241 NY 327, 150 NE 132 (1925); Bush v Prosser, 11 NY 347 (1854). 
The “libel-proof plaintiff doctrine,” developed by the Second Circuit, 
operates as a defense in a libel action where the allegedly libelous state- 
ment cannot realistically damage plaintiffs reputation because it is al- 
ready so low; see Guccione v Hustler Magazine, Inc., 800 F2d 298 (2d 
Cir 1986); Cardillo v Doubleday & Co., Inc., 518 F2d 638 (2d Cir 1975); 
see also Gage & Conniff, “The Libel-Proof Plaintiff Doctrine,” NYLJ, 
2/23/94. : 


Since plaintiffs good reputation is presumed, plaintiff may not offer 
evidence that his reputation was good unless defendant attacks it or 
puts it in issue by a denial, Stafford v Morning Journal Ass’n, 142 NY 
598, 37 NE 625 (1894); see Diamantstein v Friedman, 199 AD2d 458, 
606 NYS2d 16 (2d Dept 1993). However, defendant may show, on the is- 
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sue of compensatory but not punitive damages, that plaintiff enjoyed 
such high public esteem that the defamation did plaintiff no harm, 
Toomey v Farley, 2 NY2d 71, 156 NYS2d 840, 188 NE2d 221 (1956); 
Abell v Cornwall Industrial Corporation, 241 NY 327, 150 NE 132 
(1925). Generally, as to proof concerning plaintiffs reputation, see NY 
Damages Law §§ 772-774; Richardson, Evidence (10th Ed) §§ 156, 159, 
161. 


In a case in which evidence of plaintiffs good or bad reputation is 
offered, the pattern charge should be modified by inserting before the 
antepenultimate sentence the following: 


PJI 3:29.1 


Defendant claims that plaintiff's reputation 
and standing in the community at the time defen- 
dant’s statement was published was so (good, bad) 
that only slight, if any, harm could have been 
caused by the statement. In deciding the amount 
of compensatory damages, you will take into 
consideration the evidence offered by both sides 
regarding plaintiffs reputation at the time defen- 
dant’s statement was published. With respect to 
that part of your award relating to damage to rep- 
utation, you will fix an amount that you find to be © 
fair and adequate compensation for the injury suf- 
fered by plaintiff to (his, her) reputation. 


Subject to the constitutional limitations described above, injury to 
plaintiffs business or profession is compensable as general damages, 
even though the defamatory statement did not refer to plaintiffs busi- 
ness or profession, and even though loss of business or clientele is al- 
leged only generally, Gedeon v News Syndicate Co., 288 NY 541, 41 
NE2d 939 (1942); Bergmann v Jones, 94 NY 51 (1883); Sanderson v 
Caldwell, 45 NY 398 (1871). (The rule is different, of course, in cases 
requiring proof of special harm, see PJI 3:29A, infra.) Loss of business 
may be shown by evidence of reduction in daily sales, Bergmann v 
Jones, supra; see Tex Smith, The Harmonica Man, Inc. v Godfrey, 198 
Mise 1006, 102 NYS2d 251 (Sup 1951). It may also be shown that 
plaintiff lost an election for public office after publication of the libel, 
Cortright v Anderson, 208 App Div 1, 202 NYS 729 (4th Dept 1924); 
Hope v Hearst Consol. Publications, Inc., 294 F2d 681 (2d Cir 1961). 


Damages for special harm, in presumed damages cases, may also 
be recovered, provided they are properly pleaded and proved, Macy v 
New York World-Telegram Corp., 2 NY2d 416, 161 NYS2d 55, 141 NE2d 
566 (1957); Hogan v Herald Co., 84 AD2d 470, 446 NYS2d 836 (4th 
Dept 1982), affd for reasons in AD opinion, 58 NY2d 630, 458 NYS2d 
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538, 444 NE2d 1002 (1982); see also Fitzgerald v Herald Co., 119 AD2d 
974, 500 NYS2d 871 (4th Dept 1986); Restatement, Second, Torts § 622. 
Thus, while plaintiff may, as stated above, recover as compensatory 
damages for loss of business without proving the loss of particular 
customers, plaintiff may also recover as special damages, if properly 
pleaded, for the loss of named customers, W.C. Loftus & Co. v Bennett, 
68 App Div 128, 74 NYS 290 (1st Dept 1902); but see Prince v Fox 
Television Stations, Inc., 93 AD3d 614, 941 NYS2d 488 (1st Dept 2012) 
(product-disparagement plaintiff must plead lost customers with 
requisite specificity), or for potential earnings lost up to the time of the 
verdict as a result of the defamatory publications, Faulk v Aware, Inc., 
19 AD2d 464, 244 NYS2d 259 (1st Dept 1963), affd, 14 NY2d 899, 252 
NYS2d 95, 200 NE2d 778 (1964). Expenses incurred to counteract the 
injurious effect of the defamation, Den Norske Ameriekalinje Actiessel- 
skabet v Sun Printing & Publishing Ass’n, 226 NY 1, 122 NE 463 (1919), 
or incurred in defending removal proceedings brought as a result of the 
defamation, Murphy v Klein, 12 AD2d 683, 207 NYS2d 794 (3d Dept 
1960); cf Raines v New York Press Co., 37 NYS 45 (Sup 1895), may be 
recovered as special damages, but the expense of the defamation action 
itself may not, Halstead v Nelson, 24 Hun 395 (NY Gen Term 1881). 


Mental distress and physical suffering may be proved and recovered 
as general damages, Bishop v New York Times Co., 2383 NY 446, 135 
NE 845 (1922); Garrison v Sun Printing & Publishing Ass’n, 207 NY 1, 
100 NE 430 (1912); Brancaleone v Mesagna, 290 AD2d 467, 736 NYS2d 
685 (2d Dept 2002); Dazzo v Meyers, 83 AD2d 14, 443 NYS2d 245 (2d 
Dept 1981); Ideal Pub. Corp. v Creative Features, Inc., 59 AD2d 862, 
399 NYS2d 118 (1st Dept 1977); Restatement, Second, Torts § 623, but 
it is improper to permit proof of the defamed party’s debilitated physical 
condition to support an inference that he suffered more than a healthy 
person would have, absent evidence of causal connection, Maybruck v 
Haim, 40 AD2d 378, 340 NYS2d 469 (1st Dept 1973). Specific instances 
of ostracism and rejection by friends and acquaintances may be shown 
provided they are “the proximate result of the defamation,” Macy v New 
York World-Telegram Corp., 2 NY2d 416, 161 NYS2d 55, 141 NE2d 566 
(1957); Bishop v New York Times Co., supra; see Wilcox v Newark 
Valley Cent. School Dist., 129 AD3d 1230, 11 NYS3d 703 (3d Dept 
2015). Plaintiffs own testimony may not be admissible absent evidence 
of causal connection; the better practice is to call the persons who are 
said to have spoken or acted adversely, Macy v New York World- 
Telegram Corp., supra; Faulk v Aware, Inc., 19 AD2d 464, 244 NYS2d 
259 (1st Dept 1963), aff'd, 14 NY2d 899, 252 NYS2d 95, 200 NE2d 778 
(1964). Plaintiff may not show, either through plaintiffs own testimony, 
Bishop v New York Times Co., supra, or through the testimony of rela- 
tives, De Martino v News Syndicate Company, 213 App Div 835, 208 
NYS 852 (2d Dept 1925), that distress to plaintiffs relatives resulting 
from the defamation added to plaintiffs distress. However, when the 
person defamed is married, the other spouse has a cause of action for 
loss of services resulting from the defamed spouse’s mental distress or 
physical suffering, Garrison v Sun Printing & Publishing Ass’n, supra; 
Dazzo v Meyers, supra; Millington v Southeastern Elevator Co., 22 
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NY2d 498, 293 NYS2d 305, 239 NE2d 897 (1968). A person defamed 
may not prove changes of his or her habits, such actions being volun- 
tary and the subject of simulation, Bishop v New York Times Co., 233 
NY 446, 135 NE 845 (1922), nor is evidence of statements by plaintiffs 
friends as to the serious nature of the defamation admissible, since it 
constitutes opinion evidence on a matter which is for the jury alone, 
Bishop v New York Times Co., supra; Linehan v Nelson, 197 NY 482, 
90 NE 1114 (1910); Michaels v Gannett Co., 10 AD2d 417, 199 NYS2d 
778 (4th Dept 1960); see PJI 3:25, comment. 


Extent of circulation means the geographic area in which the de- 
famatory statement is disseminated, and the size of the audience and 
the number of times the circulation is made, see Restatement, Torts 
§ 621, Comment c, (Restatement, Second, Torts has no corresponding 
comment); see Dattner v Pokoik, 81 AD2d 572, 437 NYS2d 425 (2d Dept 
1981). Repetition of the same charge, though not necessarily in the 
same language, by defendant, before commencement of the action, may 
be shown, Cassidy v Brooklyn Daily Eagle, 188 NY 239, 33 NE 1038 
(1893); Enos v Enos, 1385 NY 609, 32 NE 123 (1892); Cruikshank v 
Gorden, 118 NY 178, 23 NE 457 (1890); Distin v Rose, 69 NY 122 (1877), 
but repetition of the libel by others is not ordinarily the responsibility of 
the original publisher, see Macy v New York World-Telegram Corp., 2 
NY2d 416, 161 NYS2d 55, 141 NE2d 566 (1957) and Comment to PJI 
3:26. 


In addition to harms suffered up to the date of trial, general dam- 
ages may be awarded for such future harm to reputation which the jury 
finds it is reasonable to assume will follow, Restatement, Torts § 621 
Comment d. (Restatement, Second, Torts has no corresponding com- 
ment), and see Faulk v Aware, Inc., 35 Misc2d 302, 35 Misc2d 315, 35 
Mise2d 317, 231 NYS2d 270 (Sup 1962), rev’d on other grounds 19 
AD2d 464, 244 NYS2d 259 (1st Dept 1963), affd, 14 NY2d 899, 252 
NYS2d 95, 200 NE2d 778 (1964), but see Halstead v Nelson, 24 Hun 
395 (NY Gen Term 1881). Thus, if plaintiffs complaint demands judg- 
ment for future harm, the pattern charge should be modified to add the 
following after the first sentence of the second paragraph: 


PJI 3:29.2 


If you find that plaintiff's reputation will be 
injured in the future as a result of defendant’s 
statement, or that plaintiff will suffer humiliation 
or mental anguish in the future as a result of 
defendant’s statement, you will award such ad- 
ditional amount as will compensate plaintiff for 
such injuries. 


Defendant may offer evidence to show that compensatory damages 
were never suffered, or that they have been partially extinguished, 
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Fleckenstein v Friedman, 266 NY 19, 193 NE 537 (1934). One example 
of evidence to show that damage was not suffered is that the plaintiff 
enjoyed such high esteem that his or her reputation was not harmed by 
the defamation, see PJI 3:29.1. Other examples of evidence in reduc- 
tion, each of which will require appropriate modification of the pattern 
charge, are: 


1. Partial truth 


Facts tending but failing to prove the truth of the defamatory 
charge in the defamatory statement, since they indicate that plaintiffs 
reputation was not wholly untarnished even before the defamatory pub- 
lication, may be shown to reduce compensatory damages, Crane v New 
York World Telegram Corporation, 308 NY 470, 126 NE2d 753 (1955); 
Fleckenstein v Friedman, 266 NY 19, 193 NE 537 (1934); Gressman v 
Morning Journal Ass’n, 197 NY 474, 480, 90 NE 1131 (1910). Such 
facts, however, must have some relation to, and tend to prove the precise 
charge made by the publication, Crane v New York World Telegram 
Corporation, supra. Of course, to the extent that a part of the claimed 
defamation is shown to be true, the jury may not take that part into 
consideration in fixing damages, Holmes v Jones, 121 NY 461, 24 NE 
701 (1890); and see Comment to PJI 3:27. 


2. Retraction 


It has been held that publication of a retraction may be shown only 
in mitigation of punitive but not of compensatory damages, Kehoe v 
New York Tribune, 229 App Div 220, 241 NYS 676 (1st Dept 1930), but 
some doubt is cast on that holding by the reservation of the question in 
a later decision by the same court, O’Connor v Field, 266 App Div 121, 
41 NYS2d 492 (1st Dept 1943), and by the failure of the Kehoe decision 
to mention the earlier decision of the Court of Appeals in Den Norske 
Ameriekalinje Actiesselskabet v Sun Printing & Publishing Ass’n, 226 
NY 1, 122 NE 463 (1919), in which the court discussed but reserved the 
question. The Restatement, Torts § 621, Comment c adopts the position 
that the timeliness and adequacy of the retraction bears on the prob- 
able harm to the plaintiffs reputation (Restatement, Second, Torts has 
no corresponding comment), and Seelman argues forcefully that evi- 
dence of retraction should be received in reduction of compensatory 
damages, 1 Seelman, The Law of Libel & Slander (Rev Ed) 480, { 325. 
Note also that defendant’s refusal of plaintiffs request for a retraction 
may be shown by plaintiff as bearing on defendant’s malice in the origi- 
nal publication, Crane v Bennett, 177 NY 106, 69 NE 274 (1904); Prosser 
& Keeton, Torts (5th Ed) 846 § 116A; see Restatement, Second, Torts, 
(2) of Special Note following § 623. “Retraction in its traditional role is 
considered some evidence of lack of ill will and can be used to mitigate 
damages,” Di Lorenzo v New York News, Inc., 78 AD2d 669 (2d Dept 
1980); see Kerwick v Orange County Publications Division of Ottaway 
Newspapers, Inc., 53 NY2d 625, 438 NYS2d 778, 420 NE2d 970 (1981); 
see also Dattner v Pokoik, 81 AD2d 572, 487 NYS2d 425 (2d Dept 1981) 
(limited circulation of newspaper in which defendant’s defamatory state- 
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ment was published, and fact that paper published prominently the 
exoneration of the plaintiff served to justify reduction of both compensa- 
tory and punitive awards). 


3. Provocation 


Provocation may be shown in mitigation of damages, see Gressman 
v Morning Journal Ass’n, 197 NY 474, 90 NE 1131 (1910); 44 NYJur2d, 
Defamation & Privacy § 228; Prosser & Keeton, Torts (5th Ed) 848 
§ 116A. 


4. Other recovery 


Civil Rights Law § 76 provides that “. . . . the defendant may 
prove, for consideration by the jury in fixing the amount of verdict, that 
the plaintiff has already recovered damages, or has received, or agreed 
to receive, compensation in respect of a libel or libels of a similar purport 
or effect as the libel for which such action has been brought.” While the 
statute refers expressly to libel and makes no mention of slander, its 
rule should be applied in a slander case on common law principles of 
mitigation of damages, see Livant v Livant, 18 AD2d 383, 239 NYS2d 
608 (1st Dept 1963). It has been held that Civil Rights Law § 76 does 
not warrant a charge to the jury that defendant is entitled to a credit of 
payments made by other publishers against the damages defendant 
caused, because the jury has no way of knowing whether the earlier re- 
coveries included punitive damages for which the instant defendant 
would be entitled to no credit, Goodrow v New York Times Co., 241 App 
Div 190, 271 NYS 855 (38d Dept 1934), affd, 266 NY 531, 195 NE 186 
(1935). However, where all defendants were charged with the same 
publication and it was clear that the earlier payment did not include 
punitive damages, such a deduction was directed, Faulk v Aware, Inc., 
19 AD2d 464, 244 NYS2d 259 (1st Dept 1963), affd, 14 NY2d 899, 252 
NYS2d 95, 200 NE2d 778 (1964). 


The amount of damages in a defamation action “is peculiarly within 
the province of the jury,” Holmes v Jones, 147 NY 59, 41 NE 409 (1895); 
Rupert v Sellers, 65 AD2d 473, 411 NYS2d 75 (4th Dept 1978), affd, 50 
NY2d 881, 4830 NYS2d 263, 408 NE2d 671 (1980); Yammine v DeVita, 
43 AD3d 520, 840 NYS2d 652 (3d Dept 2007); Calhoun v Cooper, 206 
AD2d 497, 614 NYS2d 762 (2d Dept 1994), and rests “in their good 
sense and discretion,” Mattice v Wilcox, 147 NY 624, 42 NE 270 (1895). 
On that question the jury has been called the “supreme arbiter,” Rupert 
v Sellers, supra; see Toomey v Farley, 2 NY2d 71, 156 NYS2d 840, 138 
NE2d 221 (1956); Kruglak v Landre, 23 AD2d 758, 258 NYS2d 550 (2d 
Dept 1965). While the discretion of the jury is arguably broader in libel 
cases than in any other area of tort law, Lynch v New York Times Co., 
171 App Div 399, 157 NYS 392 (1st Dept 1916), and should not be 
disturbed unless clearly wrong, Polakoff v New York World-Telegram 
Corp., 1 AD2d 884, 149 NYS2d 872 (1st Dept 1956), aff'd, 2 NY2d 901, 
161 NYS2d 151, 141 NE2d 634 (1957), an award which is manifestly 
motivated by passion or prejudice, Toomey v Farley, supra, or shock- 
ingly excessive, Faulk v Aware, Inc., 19 AD2d 464, 244 NYS2d 259 (1st 
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Dept 1963), affd, 14 NY2d 899, 252 NYS2d 95, 200 NE2d 778 (1964); 
see Angel v Levittown Union Free School Dist. No. 5, 171 AD2d 770, 
567 NYS2d 490 (2d Dept. 1991); Kern v News Syndicate Co., 20 AD2d 
528, 244 NYS2d 665 (1st Dept 1963), or so inadequate as to constitute a 
denial of justice, Kehoe v New York Tribune, 229 App Div 220, 241 NYS 
676 (1st Dept 1930), will be set aside. Where, however, the jury returns 
a “no cause” verdict instead of the nominal damages it should have 
awarded, the verdict will not be set aside, Lynch v New York Times Co., 
supra; Throckmorton v Evening Post Pub. Co., 35 App Div 396, 54 NYS 
887 (1st Dept 1898). 


Pre-verdict interest may not be awarded in a defamation action, 
CPLR 5001(a); Rupert v Sellers, 50 NY2d 881, 480 NYS2d 263, 408 
NE2d 671 (1980). 


The use of a special verdict is particularly appropriate, see PJl 
1:26. The jury must be told to fix compensatory damages and punitive 
damages separately, see Comment to PJI 2:278. A special verdict form 
for use in conjunction with the pattern charge follows. When the special 
verdict form is prepared for use, signature lines should be included af- 
ter each question, see Comment, PJI 1:95. The completed special verdict 
form should be marked as a court exhibit. 


Special Verdict Form PJI 3:29 SV 
If your verdict is in favor of the plaintiff, answer the following: 


1. State the amount of compensatory (presumed) damages, if 
any, awarded to the plaintiff. (If there is more than one defendant, 
each defendant should be listed separately with signature lines for 
five jurors following each name.) 


Amount 
asl 


If you decide not to make an award, you will insert the 
word “none”. 


At least five jurors must agree on the answer to this 
question. 


[Insert signature lines] 
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2. CoMPENSATORY DAMAGES—SPECIAL Harm REQUIRED 


PJI 3:29A. Intentional Torts—Defamation— 


404 


Compensatory Damages—Special Harm 
Required 


I am now going to instruct you on the law of 
damages. The fact that I instruct you on the law of 
damages must not be taken as an indication that 
you should decide for the plaintiff. You will decide 
on the evidence presented and the rules of law that 
I have given you whether the plaintiff is entitled 
to recover from the defendant. 


As I have already explained, in order to re- 
cover, plaintiff must prove financial harm. It is not 
sufficient for plaintiff to claim generally a loss of 
business or a loss of customers. Plaintiff must 
prove specific financial loss. The financial loss 
which plaintiff claims to have suffered as a result 
of defendant’s statement is /state the pecuniary loss 
plaintiff claims to have sustained, such as loss of job 
causing financial loss, loss of specified customers]. If you 
find that plaintiff did suffer such financial loss, — 
you will award plaintiff a sum of money that equals 
the amount of the financial loss actually suffered 
by plaintiff. 


If you find that plaintiff did suffer financial 
loss, you may also award plaintiff such amount as, 
in the exercise of your good judgment and com- 
mon sense, you find is fair and just compensation 
for the injury to plaintiff's reputation and the hu- 
miliation and mental anguish in (his, her) public 
and private life which you find was directly and 
actually caused by defendant’s statement. In fixing 
that amount you should consider the plaintiff's 
standing in the community, the nature of defen- 
dant’s charge against the plaintiff, the extent to 
which the charge was circulated, the tendency of 
the charge to injure such a person as the plaintiff, 
and all of the other facts and circumstances sur- 
rounding the parties. Such damages cannot be 
proved with mathematical certainty. Fair compen- 
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sation may vary, ranging from one dollar, if you 
decide that there was no injury, to a substantial 
sum if you decide that the injury was substantial. 


Comment 


[See Introductory Statement preceding PJI 3:23 and comment to PJI 
3:29.] 


The pattern charge is intended for use in cases involving plain 
slander (see PJI 3:23C), libel by extrinsic fact (see PJI 3:24.1), and 
single instance (see PJI 3:24.2). 


Although general damages are insufficient to make actionable 
claims involving either plain slander or libel by extrinsic fact or single 
instance cases, all of which require special harm as an essential ele- 
ment, general damages are compensable in such cases once the requisite 
special harm has been proved, Restatement, Second, Torts § 623, Com- 


ment a, § 621, Comment a, § 575, Comment c; Prosser & Keeton, Torts 
(5th Ed) 794 § 112. 


The special harm must be pleaded and proved and must be of a 
pecuniary or economic character, Wehringer v Allen-Stevenson School, 
46 AD2d 641, 360 NYS2d 429 (1st Dept 1974), affd, 37 NY2d 864, 378 
NYS2d 46, 340 NE2d 478 (1975); Meehan v Newsday, Inc., 54 AD2d 
560, 387 NYS2d 13 (2d Dept 1976); Langdon v Shearer, 43 App Div 607, 
60 NYS 193 (2d Dept 1899); Restatement, Second, Torts § 575, Com- 
ments b and c; see Kelly v CBS Inc., 59 AD2d 686, 398 NYS2d 673 (1st 
Dept 1977). Special harm must be pleaded with specificity, Matherson v 
Marchello, 100 AD2d 233, 473 NYS2d 998 (2d Dept 1984); see Boyle v 
Stiefel Laboratories Inc., 204 AD2d 872, 612 NYS2d 469 (3d Dept 1994) 
(round figure of one million dollars insufficient); see Falk v Anesthesia 
Associates of Jamaica, 228 AD2d 326, 644 NYS2d 237 (1st Dept 1996) 
(allegations of “loss of income and benefits” insufficient). General loss of 
business, damage to credit or reputation or loss of customers without 
specifying the persons who ceased to be customers is not sufficient, 
Drug Research Corp. v Curtis Pub. Co., 7 NY2d 435, 441, 199 NYS2d 
33, 166 NE2d 319 (1960); Garland v Vermilyea, 88 AD2d 1044, 452 
NYS2d 265 (3d Dept 1982); Murphy v Klein, 12 AD2d 683, 207 NYS2d 
794 (3d Dept 1960), nor is a claim of damages in round numbers, with 
no attempt at itemization, Drug Research Corp. v Curtis Pub. Co., 
supra; Continental Air Ticketing Agency, Inc. v Empire Intern. Travel, 
Inc., 51 AD2d 104, 380 NYS2d 369 (4th Dept 1976); Berman v Medical 
Soc. of State of N.Y., 23 AD2d 98, 258 NYS2d 497 (1st Dept 1965). It is 
not sufficient for plaintiff to allege loss of employment alone without 
proof that the loss of employment resulted in financial loss, see Carroll 
v Watterson, 186 App Div 703, 175 NYS 24 (1st Dept 1919); Faulk v 
Aware, Inc., 35 Misc2d 302, 35 Misc2d 315, 35 Misc2d 317, 231 NYS2d 
270 (Sup 1962), rev'd on other grounds 19 AD2d 464, 244 NYS2d 259 
(1st Dept 1963), aff'd, 14 NY2d 899, 252 NYS2d 95, 200 NE2d 778 
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(1964). Mental distress or physical prostration is not sufficient, Garrison 
v Sun Printing & Publishing Ass’n, 207 NY 1, 100 NE 4380 (1912); Terwil- 
liger v Wands, 17 NY 54 (1858), nor does loss of social position consti- 
tute special harm unless it results in financial loss, such as the loss of a 
marriage, Moody v Baker, 5 Cow 351 (NY Sup 1826), see Terwilliger v 
Wands, supra, or of the hospitality or other pecuniary benefit that would 
otherwise have been conferred, although gratuitously, Bassell v Elmore, 
48 NY 561 (1872); Pettibone v Simpson, 66 Barb 492 (NY Gen Term 
1867); see Terwilliger v Wands, supra. 


Plaintiff may recover as special damages, if properly pleaded, for 
the loss of named customers, W.C. Loftus & Co. v Bennett, 68 App Div 
128, 74 NYS 290 (1st Dept 1902), or for potential earnings lost up to the 
time of the verdict as a result of the defamatory publications, Faulk v 
Aware, Inc., 19 AD2d 464, 244 NYS2d 259 (1st Dept 1963), affd, 14 
NY2d 899, 252 NYS2d 95, 200 NE2d 778 (1964). Expenses incurred to 
counteract the injurious effect of the defamation, Den Norske Amerieka- 
linje Actiesselskabet v Sun Printing & Publishing Ass’n, 226 NY 1, 122 
NE 463 (1919); see Roche v Claverack Co-op. Ins. Co., 59 AD3d 914, 874 
NYS2d 592 (3d Dept 2009) (payment of deductible under existing profes- 
sional liability policy and higher premiums to renew policy), or incurred 
in defending removal proceedings brought as a result of the defamation, 
Murphy v Klein, 12 AD2d 683, 207 NYS2d 794 (3d Dept 1960); cf. Raines 
v New York Press Co., 37 NYS 45 (Sup 1895), may be recovered as 
special damages, but the expense of the defamation action itself may 
not, Halstead v Nelson, 24 Hun 395 (NY Gen Term 1881), nor may legal 
fees incurred to determine plaintiffs rights, Kowalczyk v McCullough, 
55 AD3d 1208, 868 NYS2d 773 (8d Dept 2008); Tourge v Albany, 285 
AD2d 785, 727 NYS2d 753 (8d Dept 2001). Generally, as to special 
harm, see Prosser & Keeton, Torts (5th Ed) 793 § 112; 2 Seelman, The 
Law of Libel and Slander (Rev Ed) 1002, {| 72, 73. 


The pattern charge assumes that the jury has been charged with 
respect to causal connection. The words spoken must be a substantial 
factor in bringing about the special harm, Anonymous, 60 NY 262 (1875); 
Terwilliger v Wands, 17 NY 54 (1858); Murphy v Klein, 12 AD2d 683, 
207 NYS2d 794 (3d Dept 1960); Langdon v Shearer, 43 App Div 607, 60 
NYS 193 (2d Dept 1899); Restatement, Second, Torts §§ 575, Comment 
d, 622A; see PJI 2:70; Aronson v Wiersma, 65 NY2d 592, 493 NYS2d 
1006, 483 NE2d 1138 (1985) (loss of a non-tenured position does not 
constitute special harm as a matter of law where there is no causal con- 
nection between the loss of that position and the alleged oral 
defamation). It is not enough that a contract debtor refuses to pay what 
he owes for that results not from the defamation but from the debtor’s 
intervening wrongful act, Reporters’ Ass’n of America v Sun Printing & 
Publishing Ass’n, 186 NY 437, 79 NE 710 (1906). Generally, the repeti- 
tion of defamatory language by a person other than its originator is not 
considered a natural consequence of the first publication, and therefore 
a pecuniary loss resulting from the repetition does not constitute special 
harm attributable to the originator, see Karaduman v Newsday, Inc., 51 
NY2d 531, 485 NYS2d 556, 416 NE2d 557 (1980). But where the repeti- 
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tion is justifiable or innocent, as for example, where it is privileged, 
then the pecuniary loss caused by such repetition is special harm attrib- 
utable to the originator, Bassell v Elmore, 48 NY 561 (1872); Fowles v 
Bowen, 30 NY 20 (1864); Pettibone v Simpson, 66 Barb 492 (NY Gen 
Term 1867); see Terwilliger v Wands, supra at 58; 2 Seelman, the Law 
of Libel and Slander (Rev Ed) 1005, 7 73. The originator is also 
responsible if the repetition was authorized or intended by the origina- 
tor or made under such circumstances that repetition might reasonably 
have been anticipated by the originator, as when the statement is made 
to a reporter knowing it will be published, see Schoepflin v Coffey, 162 
NY 12, 56 NE 502 (1900); Campo v Paar, 18 AD2d 364, 239 NYS2d 494 
(1st Dept 1963); Valentine v Gonzalez, 190 App Div 490, 179 NYS 711 
(1st Dept 1920); Weston v Weston, 83 App Div 520, 82 NYS 351 (4th 
Dept 1903); Prosser & Keeton, Torts (5th Ed) 799-801 § 113; Restate- 
ment, Second, Torts § 576; Annot: 96 ALR2d 373. In a case involving 
special harm caused by a repetition for which the originator may be li- 
able and in which there are issues of fact, the pattern charge must be 
modified. 


The use of a special verdict is particularly appropriate, see PJI 
1:26. The jury must be told to fix compensatory damages and punitive 
damages separately, see Comment to PJI 2:278. A special verdict form 
for use in conjunction with the pattern charge follows. When the special 
verdict form is prepared for use, signature lines should be included af- 
ter each question, see Comment, PJI 1:95. The completed special verdict 
form should be marked as a court exhibit. 


Special Verdict Form PJI 3:29A SV 
If your verdict is in favor of the plaintiff, answer the following: 


1. State the amount of compensatory damages, if any, 
awarded to the plaintiff for special harm. (If there is more than one 
defendant, each defendant should be listed separately with 
signature lines inserted following each name.) 


Amount 
Bi tio 


If you decide not to make an award as to any person listed 
above, you will insert the word “none”. 


At least five jurors must agree on the answer to this 
question. 


[Insert signature lines] 


2. State the amount of general compensatory damages, if any, 
awarded to the plaintiff. (If there is more than one defendant, each 
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defendant should be listed separately with signature lines inserted 


following each name.) 


Amount 
amd 


If you decide not to make an award as to any person listed 
above, you will insert the word “none”. 


At least five jurors must agree on the answer to this 
question. 


[Insert signature lines] 
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PJI 3:29B. Intentional Torts—Defamation— 
Compensatory Damages—Actual Harm 
Required 


I am now going to instruct you on the law of 
damages. The fact that I instruct you on the law of 
damages must not be taken as an indication that 
you should decide for the plaintiff. You will decide 
on the evidence presented and the rules of law that 
I have given you whether the plaintiff is entitled 
to recover from the defendant. 


As I have already explained, in order to re- 
cover, plaintiff must prove actual harm. This 
means that you may not presume that plaintiff has 
been damaged. Rather, plaintiff must prove dam- 
age to (his, her) reputation or standing in the com- 
munity, or damages such as personal humiliation, 
mental anguish and suffering. In order to do this, 
plaintiff need not offer evidence which assigns an 
actual dollar amount to the injury. If you find that 
plaintiff did suffer such actual harm, you will 
award plaintiff a sum of money that in the exercise 
of your good judgment and common sense, you find 
is fair and just compensation for that injury which 
you find was directly and actually caused by 
defendant’s statement. 


If you find that plaintiff did suffer actual harm, 
you may also award plaintiff such amount as, in 
the exercise of your good judgment and common 
sense, you find is fair and just compensation for 
the injury to plaintiffs reputation and the humili- 
ation and mental anguish in (his, her) public and 
private life which you find was directly and actu- 
ally caused by defendant’s statement. In fixing that 
amount you should consider the plaintiffs stand- 
ing in the community, the nature of defendant’s 
charge against the plaintiff, the extent to which 
the charge was circulated, the tendency of the 
charge to injure such a person as the plaintiff, and 
all of the other facts and circumstances surround- 
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ing the parties. Such damages cannot be proved 
with mathematical certainty. Fair compensation 
may vary, ranging from one dollar, if you decide 
that there was no injury, to a substantial sum if 
you decide that the injury was substantial. 


Comment 


[See Introductory Statement preceding PJI 3:23 and comment to PJI 
Seay 


Based: on Time, Inc. v Firestone, 424 US 448, 96 SCt 958 (1976); 
Gertz v Robert Welch, Inc., 418 US 323, 94 SCt 2997 (1974); Hogan v 
Herald Co., 84 AD2d 470, 446 NYS2d 836 (4th Dept 1982), affd for 
reasons in AD opinion, 58 NY2d 630, 458 NYS2d 538, 444 NE2d 1002 
(1982); Matherson v Marchello, 100 AD2d 233, 473 NYS2d 998 (2d Dept 
1984). 


Gertz v Robert Welch, Inc., 418 US 323, 94 SCt 2997 (1974), held 
that, absent constitutional malice, plaintiff could not recover presumed 
damages or punitive damages. Thus, absent constitutional malice, a 
private plaintiff suing a media defendant which publishes a defamatory 
statement affecting a matter of public concern must establish actual 
damages. Actual damages is not the equivalent of special harm. Actual 
damages is not limited to pecuniary loss but includes impairment of 
reputation and standing in the community, personal humiliation and 
mental anguish and suffering, Gertz v Robert Welch, Inc., 418 US 328, 
94 SCt 2997 (1974); Time, Inc. v Firestone, 424 US 448, 96 SCt 958 
(1976); Hogan v Herald Co., 84 AD2d 470, 446 NYS2d 836 (4th Dept 
1982), affd for reasons in AD opinion, 58 NY2d 630, 458 NYS2d 538, 
444 NE2d 1002 (1982); Matherson v Marchello, 100 AD2d 233, 473 
NYS2d 998 (2d Dept 1984); but see France v St. Clare’s Hospital and 
Health Center, 82 AD2d 1, 441 NYS2d 79 (1st Dept 1981); Salomone v 
MacMillan Pub. Co., Inc., 77 AD2d 501, 429 NYS2d 441 (1st Dept 1980). 


Dun & Bradstreet, Inc. v Greenmoss Builders, Inc., 472 US 749, 
105 SCt 2939 (1985), limited the applicability of Gertz by distinguishing 
defamatory speech that affects private concerns from defamatory speech 
that affects public concerns. Finding that speech on matters of purely 
private concern warrants less First Amendment protection, the Supreme 
Court held that a private plaintiff can recover presumed or punitive 
damages without proving constitutional malice if the defamatory state- 
ment does not involve matters of public concern. 


The pattern charge should thus be used in conjunction with PJI 
3:23A covering cases involving private plaintiffs and speech regarding 
matters of public concern. The pattern charge is not appropriate for use 
in cases involving public officials or public figures because, as a result of 
New York Times Co. v Sullivan, 376 US 254, 84 SCt 710 (1964) and 
Curtis Pub. Co. v Butts, 388 US 130, 87 SCt 1975 (1967), constitutional 
malice is a part of plaintiffs prima facie case which thus permits the 
award of presumed or punitive damages without proof of actual harm. 
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The pattern charge assumes that the jury has been charged with 
respect to causal connection. Causal connection between the defamatory 
statement and the harm claimed must be established for plaintiff to re- 
cover for actual harm, see Macy v New York World-Telegram Corp., 2 
NY2d 416, 161 NYS2d 55, 141 NE2d 566 (1957); Bishop v New York 
Times Co., 233 NY 446, 185 NE 845 (1922); Sanderson v Caldwell, 45 
NY 398 (1871). 


The use of a special verdict is particularly appropriate, see PJI 
1:26. The jury must be told to fix compensatory damages and punitive 
damages separately, see Comment to PJI 2:278. A special verdict form 
for use in conjunction with the pattern charge follows. When the special 
verdict form is prepared for use, signature lines should be included af- 
ter each question, see Comment, PJI 1:95. The completed special verdict 
form should be marked as a court exhibit. 


Special Verdict Form PJI 3:29B SV 
If your verdict is in favor of the plaintiff, answer the following: 


1. State the amount of compensatory damages, if any, 
awarded to the plaintiff for actual harm. (If there is more than one 
defendant, each defendant should be listed separately with 
signature lines for five jurors inserted following each name.) 


Amount 
Baz.” 


If you decide not to make an award as to any person listed 
above, you will insert the word “none”. 


At least five jurors must agree on the answer to this 
question. 


[Insert signature lines] 


2. State the amount of general compensatory damages, if any, 
awarded to the plaintiff. (If there is more than one defendant, each 
defendant should be listed separately with signature lines for five 
jurors inserted following each name.) 


Amount 
ane 


If you decide not to make an award as to any person listed 
above, you will insert the word “none”. 
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At least five jurors must agree on the answer to this 
question. 


[Insert signature lines] 
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4. PunitivE DAMAGES 


PJI 3:30. Intentional Torts—Defamation—Punitive 
Damages 


The damages that I have discussed with you so 
far are called compensatory, because they are 
intended to compensate for injury suffered by the 
plaintiff. In addition, plaintiff asks that you award 
punitive damages. Punitive damages may be 
awarded to punish a defendant who has acted 
maliciously and to discourage others from doing 
the same. A statement is made maliciously if it is 
made with deliberate intent to injure or made out 
of hatred, ill will, or spite or made with wilful, 
wanton or reckless disregard of another’s rights. 


If you find that, in making the statement about 
the plaintiff, defendant acted maliciously, as I have 
just defined that term for you, you may, but are 
not required to, award plaintiff punitive damages. 
If you find that defendant’s statement was not 
made maliciously, as I have defined that term for 
you, you may not award punitive damages. The 
burden of proving that defendant acted with 
malice is on the plaintiff. In support of (his, her) 
claim of malice, plaintiff claims that /here insert 
facts/, Defendant denies that and [here insert facts/. 


[If the jury decides to award punitive damages, the 
court should proceed to charge the jury on the factors it 
should consider in determining the amount of punitive 
damages, which appear below.] 


In arriving at your decision as to the amount 
of punitive damages you should consider the fol- 
lowing factors: 


1. The nature and reprehensibility of what 
the defendant did. That would include the charac- 
ter of the wrongdoing and defendant’s awareness 
of what harm the conduct caused or was likely to 
cause. In considering the amount of punitive dam- 
ages to award, you should weigh this factor 
heavily. 
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2. The actual and potential harm created by 
defendant’s conduct. The amount of punitive dam- 
ages that you award must be both reasonable and 
proportionate to the actual and potential harm suf- 
fered by the plaintiff, and to the compensatory 
damages you awarded the plaintiff. 


3. The defendant’s financial condition and the 
impact your punitive damages award will have on 
the defendant. 


In reporting your verdict, you will state the 
amount, if any, awarded by you as punitive 
damages. 


Comment 


[See Introductory Statement preceding PJI 3:23 and comment to PJI 
3:29. See also the comment to PJI 2:278.] 


Caveat 1: While states continue to possess considerable discretion 
over the imposition of punitive damages, it is now well established that 
there are procedural and substantive constitutional limitations on those 
awards, State Farm Mut. Auto. Ins. Co. v Campbell, 538 US 408, 123 
SCt 1513 (2003); Cooper Industries, Inc. v Leatherman Tool Group, Inc., 
532 US 424, 121 SCt 1678 (2001); BMW of North America, Inc. v Gore, 
517 US 559, 116 SCt 1589 (1996). The numerous New York state cases 
preceding recent holdings of the United States Supreme Court on the 
issue of punitive damages must now be read in light of these Supreme 
Court holdings. 


Caveat 2: Evidence of the defendant’s wealth and other evidence 
relevant to an award of punitive damages should not be admitted at 
trial unless and until the jury has brought in a special verdict that 
plaintiff is entitled to punitive damages against defendant, Rupert v 
Sellers, 48 AD2d 265, 368 NYS2d 904 (4th Dept 1975). The use of a 
special verdict is particularly appropriate. See the Special Verdict Form 
at the end of this Comment. 


The pattern charge is intended to follow immediately after the 
compensatory damage charge (PJI 3:29, 3:29A or 3:29B). A showing of 
constitutional malice, as defined in New York Times Co. v Sullivan, 376 
US 254, 84 SCt 710 (1964), is insufficient to support a punitive damages 
award, Prozeralik v Capital Cities Communications, Inc., 82 NY2d 466, 
605 NYS2d 218, 626 NE2d 34 (1993); Morsette v “The Final Call”, 309 
AD2d 249, 764 NYS2d 416 (1st Dept 2003). Constitutional malice 
focuses on the defendant’s state of mind in relation to the truth or 
falsity of the statement which does not measure up to the level of 
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outrage or malice necessary for punitive damages, Prozeralik v Capital 
Cities Communications, Inc., supra. Thus, to justify an award of puni- 
tive damages, plaintiff must establish common law malice, consisting of 
hatred, ill will, spite or wanton, reckless, or wilful disregard of the 
rights of another or the injurious effect of defendant’s conduct upon an- 
other, Prozeralik v Capital Cities Communications, Inc., 82 NY2d 466, 
605 NYS2d 218, 626 NE2d 34 (1993); Harris v Hirsh, 228 AD2d 206, 
643 NYS2d 556 (1st Dept 1996); see Dobies v Brefka, 45 AD3d 999, 846 
NYS2d 669 (3d Dept 2007) (upholding jury’s award of punitive damages 
where defendant made false accusations against plaintiff out of “spite 
and anger” during custody dispute); Marcus v Bressler, 277 AD2d 108, 
716 NYS2d 395 (1st Dept 2000); but see Morsette v “The Final Call”, 
309 AD2d 249, 764 NYS2d 416 (1st Dept 2003) (requiring that speaker 
was solely motivated by desire to injure plaintiff). 


The Court of Appeals has held that the evidentiary standard for 
proving entitlement to punitive damages is preponderance of the evi- 
dence, Corrigan v Bobbs-Merrill Co., 228 NY 58, 126 NE 260 (1920); see 
Matter of Seventh Judicial Dist. Asbestos Litigation, 190 AD2d 1068, 
593 NYS2d 685 (4th Dept 1993); see generally Greenbaum v Svenska 
Handelsbanken, N.Y., 979 F Supp 973 (SDNY 1997) (discussing conflict- 
ing case law on burden of proof for entitlement to punitive damages and 
concluding that preponderance of the evidence standard should be used). 
However, the First and Second Departments have held that the stan- 
dard is clear and convincing evidence, Orange and Rockland Utilities, 
Inc. v Muggs Pub, Inc., 292 AD2d 580, 739 NYS2d 610 (2d Dept 2002); 
Camillo v Geer, 185 AD2d 192, 587 NYS2d 306 (1st Dept 1992). 


Punitive damages may not be assessed against an employer for 
false statements maliciously published by its employees in the course of 
employment in the absence of evidence of the employer’s complicity, 
Loughry v Lincoln First Bank, N.A., 67 NY2d 369, 502 NYS2d 965, 494 
NE2d 70 (1986); Vanderpuye v AuPrintemps Fashions, Ltd., 234 AD2d 
158, 651 NYS2d 474 (1st Dept 1996). Punitive damages are not avail- 
able against the employer unless the plaintiff demonstrates that “a 
superior officer in the course of employment orders, participates in, or 
ratifies outrageous conduct,” 67 NY2d at 378. A “superior officer” is a 
person possessing a “high level of general managerial authority in rela- 
tion to the nature and operation of the employer’s business,” id. at 380; 
Kostolecki v Buffalo Courier Exp. Co. Inc., 163 AD2d 856, 558 NYS2d 
385 (4th Dept 1990). 


A defamed party in a labor dispute is not entitled to punitive dam- 
ages in the absence of either actual or special damages, Linn v United 
Plant Guard Workers of America, Local 114, 383 US 53, 86 SCt 657 
(1966); Gateway Theatrical of Bellport, Inc. v Associated Musicians of 
Greater New York, Local 802, American Federation of Musicians, 240 
AD2d 538, 658 NYS2d 692 (2d Dept 1997). 


While the free speech provisions of the federal and state constitu- 
tions do not bar assessment of punitive damages in defamation actions, 
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Curtis Pub. Co. v Butts, 388 US 130, 87 SCt 1975 (1967); see Soucy v 
Greyhound Corp., 27 AD2d 112, 276 NYS2d 173 (8d Dept 1967), as a 
matter of constitutional law punitive damages may not be assessed in 
cases involving private plaintiffs and speech raising matters of public 
concern unless the plaintiff, as a threshold matter, first demonstrates 
constitutional malice, Dun & Bradstreet, Inc. v Greenmoss Builders, 
Inc., 472 US 749, 105 SCt 2939 (1985); Gertz v Robert Welch, Inc., 418 
US 323, 94 SCt 2997 (1974); Hogan v Herald Co., 84 AD2d 470, 446 
NYS2d 836 (4th Dept 1982), affd for reasons in AD opinion, 58 NY2d 
630, 458 NYS2d 538, 444 NE2d 1002 (1982). As a matter of state law, 
as has been explained above, punitive damages may only be assessed if 
plaintiff establishes common law malice, consisting of hatred, ill will, 
spite or wanton, reckless, or wilful disregard of the rights of another, 
Prozeralik v Capital Cities Communications, Inc., 82 NY2d 466, 605 
NYS2d 218, 626 NE2d 34 (1993). 


The burden of proving that defendant acted with malice and the 
degree of such malice is on the plaintiff, Corrigan v Bobbs-Merrill Co., 
228 NY 58, 126 NE 260 (1920); Cohalan v New York Press Co., 212 NY 
344, 106 NE 115 (1914); Frechette v Special Magazines, 285 App Div 
174, 186 NYS2d 448 (3d Dept 1954); see Shapiro v Health Ins. Plan of 
Greater New York, 7 NY2d 56, 194 NYS2d 509, 163 NE2d 333 (1959); 
Julian v American Business Consultants, Inc., 2 NY2d 1, 155 NYS2d 1, 
137 NE2d 1 (1956); NY Damages Law 275 § 755. If defendant relies on 
a partial defense in mitigation, defendant has the burden of coming 
forward with evidence in support of the defense, Moore v Manufactur- 
ers’ Nat. Bank, 123 NY 420, 25 NE 1048 (1890), but the burden of prov- 
ing malice remains upon plaintiff, Cohalan v New York Press Co., supra; 
Meadows v Taft Broadcasting Co., Inc., 98 AD2d 959, 470 NYS2d 205 
(4th Dept 1983); Devoy v Irish World & American Industrial Liberator 
Co., 208 App Div 319, 203 NYS 369 (1st Dept 1924); Liccione v Collier, 
1383 App Div 40, 117 NYS 639 (1st Dept 1909); Carpenter v New York 
Evening Journal Pub. Co., 111 App Div 266, 97 NYS 478 (1st Dept 
1906); see Van Wyck v Aspinwall, 17 NY 190 (1858); 1 Seelman, The 
Law of Libel & Slander (Rev Ed) 504, 7 366. 


Malice, for purposes of punitive damages, may be proved by show- 
ing any of the following: 


1. Tl will of the defendant toward plaintiff, but there must be a 
proximate causal relation between the ill will and the defamation, Krug 
v Pitass, 162 NY 154, 56 NE 526 (1900); Goldwater v Ginzburg, 414 
F2d 324 (2d Cir 1969). Thus, mere evidence of general ill will toward 
the plaintiff is not sufficient without any causal connection to the defa- 
mation, Bush v Prosser, 11 NY 347 (1854); Howard v Sexton, 4 NY 157 
(1850). Although some cases state that the existence of earlier disputes 
between the parties is not evidence of malice, see Shapiro v Health Ins. 
Plan of Greater New York, 7 NY2d 56, 194 NYS2d 509, 163 NE2d 333 
(1959), the United States Supreme Court has explicitly noted that all 
relevant circumstances surrounding the transaction may be used to 
prove malice, including rivalry between the parties, threats or prior 
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defamations, if they are not too remote, Herbert v Lando, 441 US 153, 
164 n.12, 99 SCt 1635 (1979), which appears to be the more logical 
approach. 


2. The abusive language and tenor of the statement, Moyle v Franz, 
267 App Div 423, 46 NYS2d 667 (2d Dept 1944), affd, 293 NY 842, 59 
NE2d 487 (1944); Corrigan v Bobbs-Merrill Co., 228 NY 58, 126 NE 260 
(1920); Cohalan v New York Press Co., 212 NY 344, 106 NE 115 (1914). 


3. Refusal to retract after being called upon to do so, see Bird v 
Press Pub. Co., 154 App Div 491, 189 NYS 88 (1st Dept 1913), affd, 214 
NY 645, 108 NE 1089 (1915); Crane v Bennett, 177 NY 106, 69 NE 274 
(1904). The nature of the retraction may also be evidence of malice, 
Kehoe v New York Tribune, 229 App Div 220, 241 NYS 676 (1st Dept 
1930). 


In mitigation of punitive damages and to show the absence of 
malice, defendant may prove any of the following: 


1. Retraction or correction, O’Connor v Field, 266 App Div 121, 41 
NYS2d 492 (1st Dept 1943); Kehoe v New York Tribune, 229 App Div 
220, 241 NYS 676 (1st Dept 1930). The more immediate the retraction 
the more effective its value as evidence to negate malice, see Riker v 
Clopton, 83 App Div 310, 82 NYS 65 (1st Dept 1903). When suit is com- 
menced without any request for retraction, retraction published 
promptly after the suit is brought can be shown to mitigate punitive 
damages, Turton v New York Recorder Co., 144 NY 144, 38 NE 1009 
(1894). When a retraction has been published, the jury should be 
instructed as follows: 


PJI 3:30.1 


It is not disputed that defendant published a 
retraction on /date/. In determining the amount, if 
any, that you award as punitive damages, you will 
take into consideration how long after defendant 
learned that the original statement was not true 
the retraction was published, the language of the 
retraction and whether it covered all of the matter 
in the original statement that you find to have been 
defamatory, and the prominence of its location in 
defendant’s newspaper. 


Note, however, that if recklessness is the basis of the claimed 
malice, the jury should also be told that publication of a retraction is 


not necessarily inconsistent with a finding of recklessness, De Severi- 
nus v Press Pub. Co., 147 App Div 161, 182 NYS 80 (2d Dept 1911). 


2. Provocation, when defendant’s statement is made in passion, as 
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a result of plaintiffs immediate prior act, see Gressman v Morning 
Journal Ass’n, 197 NY 474, 90 NE 1131 (1910); Hamilton v Eno, 81 NY 
116 (1880); Klaw v New York Press Co., 144 App Div 501, 129 NYS 224 
(1st Dept 1911), Defamation & Privacy § 149. The defamatory state- 
ment must be the proximate result of the provocation, Keller vy Ameri- 
can Bottlers’ Pub. Co., 140 App Div 311, 125 NYS 212 (1st Dept 1910); 
see Hamilton v Eno, supra; cf. 1 Seelman, The Law of Libel & Slander 
(Rev Ed) 428, 7 324. If the defamatory statement does not follow with 
relative immediacy, the partial defense will be insufficient and the evi- 
dence inadmissible, Klaw v New York Press Co., 144 App Div 501, 129 
NYS 224 (1st Dept 1911) (one month and ten days later); Keller v Amer- 
ican Bottlers’ Pub. Co., supra (three months later); see Guenther v 
Ridgway Co., 187 App Div 593, 176 NYS 89 (1st Dept 1919). 


3. Partial truth, Gressman v Morning Journal Ass’n, 197 NY 474, 
90 NE 1131 (1910); Holmes v Jones, 147 NY 59, 41 NE 409 (1895), or 
partial fair comment, Cheatum v Wehle, 5 NY2d 585, 186 NYS2d 606, 
159 NE2d 166 (1959); Kern v News Syndicate Co., 20 AD2d 528, 244 
NYS2d 665 (1st Dept 1963). Holmes held that when defendant’s state- 
ment included different though connected charges, the truth of one 
could be shown on the issue of punitive damages. 


4. Reasonable belief on the part of defendant in the truth of the 
statement, Crane v New York World Telegram Corporation, 308 NY 
470, 126 NE2d 753 (1955); Fleckenstein v Friedman, 266 NY 19, 193 
NE 5387 (1934); Abell v Cornwall Industrial Corporation, 241 NY 327, 
150 NE 1382 (1925); Bush v Prosser, 11 NY 347 (1854), but only if the 
matter upon which the belief is based was known to defendant when 
defendant made the defamatory statement, Morey v Morning Journal 
Ass’n, 123 NY 207, 25 NE 161 (1890); Hatfield v Lasher, 81 NY 246 
(1880); Goodrow v Press Co., 233 App Div 41, 251 NYS 364 (38d Dept 
1931); and the statement was made in good faith, Bush v Prosser, supra; 
Shenkman v O’Malley, 2 AD2d 567, 157 NYS2d 290 (1st Dept 1956); 
Szalay v New York Am., 254 App Div 249, 4 NYS2d 620 (1st Dept 1938). 
Reasonable grounds (probable cause) for belief in the truth of the charge 
may be proved by showing either that defendant received the informa- 
tion from a reliable or trustworthy source, Shenkman v O’Malley, supra; 
Szalay v New York Am., supra; Varvaro v American Agriculturist, 222 
App Div 218, 225 NYS 564 (1st Dept 1927), or by showing the existence 
of facts within defendant’s knowledge which while not proving the truth 
of the charge were reasonably calculated to produce defendant’s belief 
in its truth, Varvaro v American Agriculturist, supra; see Bush v 
Prosser, supra; Broadfoot v Bird, 217 App Div 325, 216 NYS 670 (3d 
Dept 1926). To establish reasonable grounds, defendant may introduce 
evidence of the investigation made before publication, but the jury 
should be instructed to consider how thorough the investigation was in 
considering the defense, Kehoe v New York Tribune, 229 App Div 220, 
241 NYS 676 (1st Dept 1930): That defendant acted with probable cause 
tends to negate malice, Bush v Prosser, supra. From the absence of 
probable cause the jury may, but is not required to, infer malice, see 
Halsey v New York Soc. for Suppression of Vice, 234 NY 1, 1386 NE 219 
(1922). 
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Whether to award punitive damages is within the jury’s discretion 
and it is, therefore, error to charge that the jury must make a punitive 
award, Bresler v New York Am., 227 App Div 575, 238 NYS 296 (1st 
Dept 1930); Devoy v Irish World & American Industrial Liberator Co., 
208 App Div 319, 203 NYS 369 (1st Dept 1924). It is error to take the 
question of punitive damages away from the jury on the basis of 
plaintiffs fine reputation (compare PJI 3:29), Toomey v Farley, 2 NY2d 
71, 156 NYS2d 840, 138 NE2d 221 (1956). 


Neither the death of the person defamed nor the death of the person 
who made the defamatory statement abates the right to recover puni- 
tive damages, EPTL § 5-4.3. 


Amount of Award 


In a series of cases the United States Supreme Court has held that 
the Due Process Clause of the Fourteenth Amendment imposes 
procedural and substantive constraints on awards of punitive damages, 
State Farm Mut. Auto. Ins. Co. v Campbell, 538 US 408, 123 SCt 1513 
(2003); Cooper Industries, Inc. v Leatherman Tool Group, Inc., 532 US 
424, 121 SCt 1678 (2001); BMW of North America, Inc. v Gore, 517 US 
559, 116 SCt 1589 (1996); TXO Production Corp. v Alliance Resources 
Corp., 509 US 4438, 113 SCt 2711 (1993); Pacific Mut. Life Ins. Co. v 
Haslip, 499 US 1, 111 SCt 1032 (1991). The Due Process Clause of the 
Fourteenth Amendment also prohibits the imposition of grossly exces- 
sive or arbitrary punishments on a tortfeasor, State Farm Mut. Auto. 
Ins. Co. vy Campbell, supra; Cooper Industries, Inc. v Leatherman Tool 
Group, Inc., supra; BMW of North America, Inc. v Gore, supra. The 
above cases compel alteration of the traditional methods of charging 
juries on punitive damages. The Supreme Court has cautioned that 
“[v]ague instructions, or those that merely inform the jury to avoid ‘pas- 
sion or prejudice,’ do little to aid the decisionmaker in its task of assign- 
ing appropriate weight to evidence that is relevant and evidence that is 
tangential or only inflammatory,” State Farm Mut. Auto. Ins. Co. v 
Campbell, supra. 


In BMW of North America, Inc. v Gore, 517 US 559, 116 SCt 1589 
(1996), the Supreme Court refused to sustain a $2 million punitive 
damages award that accompanied a verdict of only $4,000 in compensa- 
tory damages. BMW instructed courts reviewing punitive damages 
awards to consider 1) the degree of reprehensibility of defendant’s 
misconduct; 2) the disparity between the actual or potential harm suf- 
fered by the plaintiff and the punitive damages award; and 3) the differ- 
ence between the punitive damages awarded by the jury and the civil 
penalties authorized or imposed in comparable cases. 


Cooper Industries, Inc. v Leatherman Tool Group, Inc., 532 US 424, 
121 SCt 1678 (2001), involved compensatory damages of $50,000 and 
punitive damages of $4,500,000. The Supreme Court went considerably 
further than the earlier BMW decision, declaring that excessive puni- 
tive damage awards were analogous to excessive fines under the Eighth 
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Amendment’s prohibition of excessive fines. The majority found that 
while compensatory damages derive from a factual finding by the jury, 
punitive damages represent an expression of moral condemnation. 
Finally, the court reiterated the importance of the three guideposts 
established in BMW, and mandated appellate courts to conduct de novo 
review of a trial court’s application of them to the jury’s award. 


In 2003, the Supreme Court revisited the constitutionality of puni- 
tive damages awards in State Farm Mut. Auto. Ins. Co. v Campbell, 
538 US 408, 123 SCt 15138 (2003), where compensatory damages of 
$1,000,000 were accompanied by a punitive damages award of 
$145,000,000. The Court concluded that under the three guideposts 
outlined in BMW, the punitive damages award was excessive and in 
violation of the Due Process Clause of the Fourteenth Amendment. 
State Farm addressed each of the three guideposts, observing that the 
degree of reprehensibility of the defendant’s conduct is the most 
important factor in evaluating the reasonableness of a punitive dam- 
ages award. 


For a comprehensive discussion of the three guideposts, see Com- 
ment to PJI 2:278. 


Defendant’s Financial Condition, Jury Instructions and Bifurcation 


In Rupert v Sellers, 48 AD2d 265, 368 NYS2d 904 (4th Dept 1975), 
the Fourth Department ruled that in cases where plaintiff is seeking 
punitive damages, a split trial procedure should be used. First, the 
court should take a special verdict as to whether defendant was guilty 
of conduct entitling plaintiff to punitive damages. The court concluded 
that evidence of a defendant’s wealth cannot be brought out upon trial 
unless and until the jury returns a special verdict that plaintiff is 
entitled to punitive damages against the defendant. The Rupert court 
also held that plaintiff is not entitled to disclosure of defendant’s net 
worth until the jury returns a special verdict. entitling plaintiff to puni- 
tive damages. Recognizing that the bifurcation procedure might delay 
the final disposition of a case, the Rupert court found the delay war- 
ranted to protect defendants from discovery of their net worth in cases 
where plaintiffs have only alleged, but have not established, entitle- 
ment to punitive damages. The bifurcation procedure also saves time 
because it bars discovery in cases where plaintiff cannot ultimately 
prove such entitlement, id. In addition, the limited disclosure to which a 
plaintiff is entitled concerning defendant’s wealth in a punitive damage 
case should be conducted expeditiously, and in most cases the evidence 
should be available for presentation to the same jury that rendered the 
special verdict, id. The First and Third Departments have endorsed the 
split trial procedure set forth in Rupert, see Suozzi v Parente, 202 AD2d 
94, 616 NYS2d 355 (1st Dept 1994); Suozzi v Parente, 161 AD2d 232, 
554 NYS2d 617 (1st Dept 1990); Varriale v Saratoga Harness Racing, 
Inc., 76 AD2d 991, 429 NYS2d 302 (3d Dept 1980). The federal courts 
recognize the procedures set forth in Rupert to be settled law in New 
York, see Evans v Calise, 1994 WL 185696 (SDNY 1994); Agudas Chasi- 
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dei Chabad of U.S. v Gourary, 1989 WL 38341 (EDNY 1989); see also 
Smith v Lightning Bolt Productions, Inc., 861 F2d 363 (2d Cir 1988) 
(bifurcation is “the preferred method”). 


Disclosure of defendant’s wealth or financial condition is generally 
not discoverable until after the trier of fact has determined the 
defendant’s liability for punitive damages, Rupert v Sellers, 48 AD2d 
265, 368 NYS2d 904 (4th Dept 1975) (discovery allowed only after 
special verdict of liability for punitive damages); see Suozzi v Parente, 
161 AD2d 232, 554 NYS2d 617 (1st Dept 1990) (financial disclosure to 
support punitive damage claim should not be had until there is special 
verdict determining entitlement to punitive damages); James D. Vollert- 
sen Associates, Inc. v John T. Nothnagle, Inc., 48 AD2d 1007, 369 
NYS2d 267 (4th Dept 1975) (disclosure of defendant’s financial condi- 
tion permitted only if plaintiffs obtain a special verdict entitling them 
to punitive damages against defendants). Accordingly, the plaintiff 
must first obtain a special verdict that it is entitled to punitive damages 
before it may obtain such disclosure, Suozzi v Parente, supra; Varriale v 
Saratoga Harness Racing, Inc., 76 AD2d 991, 429 NYS2d 302 (3d Dept 
1980); Rupert v Sellers, supra; James D. Vollertsen Associates, Inc. v 
John T. Nothnagle, Inc., supra; Chilvers v New York Magazine Co., 
Inc., 114 Misc2d 996, 453 NYS2d 153 (Sup 1982). In some instances, 
however, the requested financial information does not involve net worth 
and does not relate to the amount of punitive damages to be awarded, 
but the right to recover punitive damages in the first instance, Moran v 
International Playtex, Inc., 103 AD2d 375, 480 NYS2d 6 (2d Dept 1984). 
In such a situation, plaintiff must nevertheless demonstrate some 
factual basis for the punitive damage claims before discovery of 
defendant’s financial records is permitted, id. 


The use of a special verdict is particularly appropriate, see PJI 
1:26. The jury must be told to fix compensatory damages and punitive 
damages separately, see Comment to PJI 2:278. In cases involving sev- 
eral defendants, the jury must be instructed to determine as to each 
defendant whether malice existed and if so, its extent, and to make sep- 
arate awards of punitive damages against each defendant, see Faulk v 
Aware, Inc., 19 AD2d 464, 244 NYS2d 259 (1st Dept 1963), aff'd, 14 
NY2d 899, 252 NYS2d 95, 200 NE2d 778 (1964). 


It will often be preferable to bifurcate the punitive damages issue 
(retaining the original jury) in order to eliminate confusion between 
constitutional malice and actual malice. Further, where plaintiff seeks 
to introduce evidence regarding defendant’s wealth, further bifurcation 
will be necessary, see discussion supra and see PJI 2:278. 


A special verdict form for use in conjunction with the pattern charge 
follows. When the special verdict form is prepared for use, signature 
lines should be included after each question, see Comment, PJI 1:95. 
The completed special verdict form should be marked as a court exhibit. 


Special Verdict Form PJI 3:30 SV 
[Note: These questions should follow the questions concerning compensa- 
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tory damages. Where there is more than one defendant against whom a 
claim of punitive damages may be sustained by the evidence, a separate 
series of questions should be asked as to each defendant.] 


1. Is plaintiff entitled to punitive damages against defendant 
AB? 
Yes: . No ¥a5 
At least five jurors must agree on the answer to this 
question. 
[Insert signature lines] 
Supplementary Special Verdict Form PJI 3:30A SV 
1. State the amount of punitive damages you award against 
defendant AB. 


Amount $___ 


At least five jurors must agree on the answer to this question. 


[Insert signature lines] 
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H. DEFENSES 


1. ABSOLUTE PRIVILEGE—DEFENSE OF Farr AND TRUE REPORT 


PJI 3:31. Intentional Torts—Defamation—Absolute 
Privilege—Defense of Fair and True Report 


Defendant claims that its article is a fair and 
true report of an official proceeding before /state 
name of judicial, legislative or other official body 
involved/. Under the law, defendant cannot be held 
liable to the plaintiff for publishing a fair and true 
report of an official proceeding, even though a de- 
famatory statement was made in the proceeding. 
The law protects the defendant no matter how 
injurious the publication was to the plaintiff, if the 
publication was a fair and true report of what oc- 
curred at the proceeding and the headlines were 
fair and true summaries of the report. The state- 
ment of the defendant is protected under the law 
but only to the extent that the statement was actu- 
ally a part of the official proceeding. The protec- 
tion does not extend to a statement which was not 
a part of the official proceeding itself. The burden 
is on the defendant to prove by a fair preponder- 
ance of the credible evidence, as I have defined 
that term for you, that its publication was a fair 
and true report of the proceeding. 


In order to constitute a fair and true report, it 
is not necessary that defendant quote the exact 
words of the proceeding. A report which para- 
phrases, summarizes or condenses the words used 
in the proceeding is fair and true if the substance 
of the proceeding is stated fairly and with substan- 
tial accuracy. An article which is slanted or one- 
sided or which is inaccurate in a substantial re- 
spect is not a fair and true report. The test is 
whether the report as published would have a 
substantially different effect on the mind of the 
reader than the effect the proceeding would have 
had on the mind of the reader had the reader been 
actually present at the proceeding. If you find that 
the report, taking it according to its ordinary 
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meaning, states fairly and with substantial ac- 
curacy what took place at the proceeding and 
contains no defamatory matter that was not part 
of the proceeding, you will find that the report was 
fair and true. If you find that the report does not 
state fairly or with substantial accuracy what took 
place at the proceeding or that it contains defama- 
tory matter that was not part of the proceeding, 
you will find that the report was not fair and true. 


You must also consider whether the (headlines, 
headnotes, subheadings, captions) published with 
the report, taken according to the ordinary mean- 
ing of the language used, fairly and truly sum- 
marize the content of the report published by 
defendant. If they do and if you have found the 
article to be a fair and true report, then you will 
find for the defendant on this issue and report to 
the court. However, if you find that the article was 
not a fair and true report, or you find that the 
(headlines, headnotes, subheadings, captions) do 
not fairly and truly summarize the content of the 
report, then you will find for the plaintiff on this 
issue. 


Comment 


[See also Introductory Statement preceding PJI 3:23.] 


Caveat: Note that the charge assumes that there is no factual 
question concerning whether the allegedly defamatory statement was a 
part of the official proceeding. Where there is a fact issue concerning, 
for example, whether a statement was made in or out of the courtroom, 
that issue would be for the jury and the charge would have to be modi- 
fied accordingly. 


Based on Civil Rights Law § 74; Branca v Mayesh, 63 NY2d 994, 
483 NYS2d 1011, 473 NE2d 261 (1984); Holy Spirit Ass’n for Unifica- 
tion of World Christianity v New York Times Co., 49 NY2d 63, 424 
NYS2d 165, 399 NE2d 1185 (1979); Briarcliff Lodge Hotel v Citizen- 
Sentinel Publishers, 260 NY 106, 183 NE 193 (1932); Sprecher v Dow 
Jones and Co., Inc., 88 AD2d 550, 450 NYS2d 330 (1st Dept 1982), affd, 
58 NY2d 862, 460 NYS2d 527, 447 NE2d 75 (1983); George v Time, Inc., 
259 App Div 324, 19 NYS2d 385 (1st Dept 1940), affd, 287 NY 742, 39 
NE2d 941 (1942); Mistretta v Newsday Media Group, 200 AD3d 775, 
160 NYS3d 271 (2d Dept 2021); Cottrell v Berkshire Hathaway, Inc., 26 
AD3d 786, 809 NYS2d 714 (4th Dept 2006); Daniel Goldreyer, Ltd. v 
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Van de Wetering, 217 AD2d 434, 680 NYS2d 18 (1st Dept 1995); and on 
the charge given in Kern v News Syndicate Co., 20 AD2d 528, 244 
NYS2d 665 (1st Dept 1963). Generally, on the defense of fair and true 
report under Civil Rights Law § 74, see 1 Seelman, The Law of Libel 
and Slander (Rev Ed) 261. The charge assumes that the jury has been 
instructed concerning all of the elements of plaintiffs claim and has 
been informed exactly which statement(s) plaintiff contends is 
defamatory. 


Civil Rights Law § 74 provides: 


A civil action cannot be maintained against any person, firm or 
corporation, for the publication of a fair and true report of any 
judicial proceeding, legislative proceeding or other official 
proceeding, or for any heading of the report which is a fair and 
true headnote of the statement published. 


This section does not apply to a libel contained in any other 
matter added by any person concerned in the publication; or in 
the report of anything said or done at the time and place of 
such a proceeding which was not a part thereof. 


The section has been revised five times since originally enacted by 
Chapter 130 of the Laws of 1854. Care must be taken, therefore, in 
reading older precedents to consider the wording of the statute when 
the case was decided. Until amended in 1930, the statute granted only 
a qualified privilege, which did not exist if plaintiff proved actual malice. 
A qualified privilege of fair and true report existed at common law, Lee 
v Brooklyn Union Pub. Co., 209 NY 245, 103 NE 155 (1913); Hogan v 
Herald Co., 84 AD2d 470, 446 NYS2d 836 (4th Dept 1982), affd, 58 
NY2d 630, 458 NYS2d 538, 444 NE2d 1002 (1982); Restatement, Second, 
Torts § 611, and until the 1930 amendment the statute did not differ 
from the common law rule, Jacobs v Herlands, 51 Misc2d 907, 17 NYS2d 
711 (Sup 1940), affd, 259 App Div 823, 19 NYS2d 770 (2d Dept 1940); 
see Murray v Brancato, 290 NY 52, 48 NE2d 257 (1943). It has been 
suggested that a qualified privilege, linked to but separable from Civil 
Rights Law § 74, may still exist, Seltzer v Fields, 20 AD2d 60, 244 
NYS2d 792 (1st Dept 1963), affd, 14 NY2d 624, 249 NYS2d 174, 198 
NE2d 368 (1964). However, under the present wording of Civil Rights 
Law § 74, the privilege which it establishes is absolute, Divet v Reinisch, 
169 AD2d 416, 564 NYS2d 142 (1st Dept 1991), and malice does not 
vitiate it, Panghat v New York State Div. of Human Rights, 89 AD3d 
597, 984 NYS2d 9 (1st Dept 2011); Branca v- Mayesh, 101 AD2d 872, 
476 NYS2d 187 (2d Dept 1984), aff'd, 63 NY2d 994, 488 NYS2d 1011, 
473 NE2d 261 (1984); Glendora v Gannett Suburban Newspapers, 201 
AD2d 620, 608 NYS2d 239 (2d Dept 1994); Kelley v Hearst Corp., 2 
AD2d 480, 157 NYS2d 498 (3d Dept 1956). Further, the absolute privi- 
lege afforded by the statute is not affected by subsequent appeals or 
dismissals of any action, Panghat v New York State Div. of Human 
Rights, supra. — 


The threshold requirement for application of the statute is that the 
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publication in question purport to comment on a judicial, legislative, or 
other official proceeding, Saleh v New York Post, 78 AD3d 1149, 915 
NYS2d 571 (2d Dept 2010). The absolute privilege applies and protects 
comments that essentially summarize or restate the allegations of a 
filed pleading, Mistretta v Newsday Media Group, 200 AD3d 775, 160 
NYS3d 271 (2d Dept 2021) (comments that essentially summarize or 
restate allegations of pleading filed in action are type of statements that 
fall within privilege of Civil Rights Law § 74); Burke v Newburgh 
Enlarged City School District, 195 AD3d 674, 145 NYS3d 355 (2d Dept 
2021); Greenberg v Spitzer, 155 AD3d 27, 62 NYS3d 372 (2d Dept 2017); 
Saleh v New York Post, supra; Lacher v Engel, 33 AD3d 10, 817 NYS2d 
37 (1st Dept 2006); see Martin v Daily News L.P., 121 AD38d 90, 990 
NYS2d 473 (1st Dept 2014) (Civil Rights Law § 74 affords privilege to 
fair and true reports about legal pleadings). However, the absolute priv- 
ilege afforded by Civil Rights Law § 74 does not apply if the context in 
which the statements are made make it impossible for the ordinary 
viewer, listener or reader to determine whether defendant was report- 
ing on a judicial or other official proceeding, Greenberg v Spitzer, supra; 
Cholowsky v Civiletti, 69 AD3d 110, 887 NYS2d 592 (2d Dept 2009). 
Similarly, a defendant’s motion to dismiss under CPLR 3211 (a) (7) was 
denied because the challenged statements, an article published by 
defendant portraying plaintiff as a con artist who preyed off his friends 
to run an investment scam before vanishing to Hong Kong, could not be 
said as a matter of law to be a substantially accurate reporting of two 
police investigations of plaintiff, and thus the statements were not 
privileged under Civil Rights Law § 74, Stone v Bloomberg L.P., 163 
AD3d 1028, 83 NYS3d 78 (2d Dept 2018). 


For a “report” to be characterized as “fair and true” under Civil 
Rights Law § 74, it is enough that the substance of the article be 
substantially accurate, Alf v Buffalo News, Inc., 21 NY3d 988, 972 
NYS2d 206, 995 NE2d 168 (2013); Holy Spirit Ass’n for Unification of 
World Christianity v New York Times Co., 49 NY2d 63, 424 NYS2d 165, 
399 NE2d 1185 (1979); Mistretta v Newsday Media Group, 200 AD3d 
775, 160 NYS8d 271 (2d Dept 2021); Hayt v Newsday, LLC, 176 AD3d 
787, 108 NYS3d 204 (2d Dept 2019); Greenberg v Spitzer, 155 AD3d 27, 
62 NYS3d 372 (2d Dept 2017); Martin v Daily News L.P., 121 AD3d 90, 
990 NYS2d 473 (1st Dept 2014); Cholowsky v Civiletti, 69 AD3d 110, 
887 NYS2d 592 (2d Dept 2009); McRedmond v Sutton Place Restaurant 
and Bar, Inc., 48 AD3d 258, 851 NYS2d 478 (1st Dept 2008); see Stone 
v Bloomberg L.P., 163 AD3d 1028, 83 NYS3d 78 (2d Dept 2018). In 
determining whether an article constitutes a fair and true report, the 
language used therein is not dissected and analyzed with a lexicogra- 
pher’s precision, because a news article is, by its very nature, a 
condensed report of events that must, of necessity, reflect to some degree 
the subjective viewpoint of the author, Holy Spirit Ass’n for Unification 
of World Christianity v. New York Times Co., supra; Highland Capital 
Management, L.P. v Dow Jones & Company, Inc., 178 AD3d 572, 116 
NYS3d 18 (1st Dept 2019). It is enough that the article be substantially 
accurate, which is interpreted liberally to mean whether the published 
account of the proceeding would have a different effect on the reader’s 
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mind than the actual truth, if published, Highland Capital Manage- 
ment, L.P. v Dow Jones & Company, Inc., supra. A fair and true report 
admits of some liberality; the exact words of every proceeding need not 
be given if the substance be substantially stated, Alf v Buffalo News, 
Inc., supra; Briarcliff Lodge Hotel v Citizen-Sentinel Publishers, 260 
NY 106, 183 NE 193 (1932); Saleh v New York Post, 78 AD3d 1149, 915 
NYS2d 571 (2d Dept 2010); see George v Time, Inc., 259 App Div 324, 
19 NYS2d 385 (1st Dept 1940), affd, 287 NY 742, 39 NE2d 941 (1942); 
Palmieri v Thomas, 29 AD3d 658, 814 NYS2d 717 (2d Dept 2006); 
McDonald v East Hampton Star, 10 AD3d 639, 781 NYS2d 694 (2d 
Dept 2004). Omission of relatively minor details in a report that is 
otherwise basically accurate is not actionable because this is largely a 
matter of editorial judgment in which the courts, and juries, have no 
proper function, Rinaldi v Holt, Rinehart & Winston, Inc., 42 NY2d 369, 
397 NYS2d 948, 366 NE2d 1299 (1977); Highland Capital Management, 
L.P. v Dow Jones & Company, Inc., supra. The liberal interpretation of 
“fair and true” under Civil Rights Law § 74 is intended to provide broad 
protection to news accounts of judicial or other official proceedings, 
Hayt v Newsday, LLC, supra; Cholowsky v Civiletti, supra; Becher v 
Troy Pub. Co., Inc., 183 AD2d 230, 589 NYS2d 644 (3d Dept 1992). It 
does not matter that the report gathered the information about the 
judicial proceeding from secondary sources such as newspaper articles 
as long as the report is substantially accurate, id. 


The official proceedings to which the statute relates include judicial 
proceedings because of the public interest “in having proceedings of 
courts of justice public, not secret, for the greater security thus given 
for the proper administration of justice,” Lee v Brooklyn Union Pub. 
Co., 209 NY 245, 103 NE 155 (1913). The privilege granted by Civil 
Rights Law § 74 extends to initiated judicial proceedings. The privilege 
applies to a newspaper’s substantially accurate reporting of the facts re- 
lated to a plaintiffs arrest, Hayt v Newsday, LLC, 176 AD3d 787, 108 
NYS3d 204 (2d Dept 2019). The privilege also extends to a transcript of 
the judicial proceeding and to any pleading made within the course of 
the proceeding, Emergency Enclosures, Inc. v National Fire Adjustment 
Co., Inc., 68 AD3d 1658, 893 NYS2d 414 (4th Dept 2009). A filed plead- 
ing not acted on by the court is nevertheless a part of a judicial proceed- 
ing, Campbell v New York Evening Post, 245 NY 320, 157 NE 153 (1927), 
cf. May v Syracuse Newspapers, 250 App Div 155, 294 NYS 867 (3d 
Dept 1937). The privilege extends to the release of background material 
regarding a judicial proceeding by an attorney for one of the parties so 
long as the statement is a substantially accurate description of the case, 
Fishof v Abady, 280 AD2d 417, 720 NYS2d 505 (1st Dept 2001). 


The privilege granted by Civil Rights Law § 74 does not protect one 
who maliciously institutes a judicial proceeding alleging false and de- 
famatory charges and then circulates a press release or other com- 
munication based thereon, Williams v Williams, 23 NY2d 592, 298 
NYS2d 473, 246 NE2d 333 (1969); see Gottwald v Sebert, 193 AD3d 
573, 148 NYS3d 37 (1st Dept 2021) (litigation privilege does not apply if 
underlying lawsuit was sham action brought solely to defame defen- 


427 


PJI 3:31 PATTERN JURY INSTRUCTIONS 


dant); Halcyon Jets, Inc. v Jet One Group, Inc., 69 AD3d 534, 894 
NYS2d 392 (1st Dept 2010), although this ruling has been termed a 
narrow exception to the privilege afforded by § 74, Cuthbert v National 
Organization for Women, 207 AD2d 624, 615 NYS2d 534 (3d Dept 1994). 
Similarly, in light of the legislative policy declared in Domestic Rela- 
tions Law § 235, the privilege does not attach to the publication of a 
report of matrimonial proceedings and, therefore, such a publication is 
actionable if defamatory, Shiles v News Syndicate Co., 27 NY2d 9, 313 
NYS2d 104, 261 NE2d 251 (1970); see also Freihofer v Hearst Corp., 65 
NY2d 135, 490 NYS2d 735, 480 NE2d 349 (1985). However, if the report 
is not defamatory or is true, Domestic Relations Law § 235 does not cre- 
ate any independent cause of action against one who publishes or dis- 
seminates matter relating to a matrimonial action which was obtained 
in violation of the statute, Freihofer v Hearst Corp., supra. A report of 
youthful offender proceedings may not be entitled to the privilege in 
light of the legislative policy underlying Criminal Procedure Law Article 
720, see Kiss v Putnam, 59 AD2d 773, 398 NYS2d 729 (2d Dept 1977), 
but see The Herald Co. v Tormey, 142 Misc2d 675, 537 NYS2d 978 (Sup 
1989), affd, 152 AD2d 1006, 544 NYS2d 750 (4th Dept 1989). The priv- 
ilege also does not apply where the news account of a judicial proceed- 
ing is combined with other facts or opinions to imply wrongdoing, Ocean 
State Seafood, Inc. v Capital Newspaper, Div. of Hearst Corp., 112 
AD2d 662, 492 NYS2d 175 (8d Dept 1985); see Martin v Daily News 
L.P., 121 AD3d 90, 990 NYS2d 473 (1st Dept 2014). The privilege 
granted by § 74 is not applicable where members of the press attending 
a press conference are able to ascertain plaintiffs identity through the 
records of a pending lawsuit, Cuthbert v National Organization for 
Women, 207 AD2d 624, 615 NY S2d 534 (3d Dept 1994). 


Official proceedings include those conducted by quasi-judicial and 
non-judicial agencies, Shiles v News Syndicate Co., 27 NY2d 9, 313 
NYS2d 104, 261 NE2d 251 (1970), such as an investigation by Corpora- 
tion Counsel of a member of his staff, Murphy v News Syndicate Co., 12 
NY2d 1092, 240 NYS2d 160, 190 NE2d 533 (1963), the action taken by 
a water board, Briarcliff Lodge Hotel v Citizen-Sentinel Publishers, 260 
NY 106, 183 NE 193 (1932), an investigation by the House Subcommit- 
tee on International Relations, Holy Spirit Ass’n for Unification of World 
Christianity v New York Times Co., 49 NY2d 63, 424 NYS2d 165, 399 
NE2d 1185 (1979), a decision of an administrative law judge with re- 
spect to an administrative proceeding brought against the New York 
City Board of Education, Leder v Feldman, 173 AD2d 317, 569 NYS2d 
702 (1st Dept 1991); an investigation by the New York City Department 
of Consumer Affairs, Freeze Right Refrigeration and Air Conditioning 
Services, Inc. v New York, 101 AD2d 175, 475 NYS2d 383 (1st Dept 
1984), a Federal Trade Commission hearing, Mack, Miller Candle Co. v 
Macmillan Co., 239 App Div 738, 269 NYS 33 (4th Dept 1934), aff'd, 266 
NY 489, 195 NE 167 (1934), an investigation by a probation officer 
regarding visitation in a divorce proceeding, Garson v Hendlin, 141 
AD2d 55, 532 NYS2d 776 (2d Dept 1988), and an investigation carried 
on by the Grand Jury or the District Attorney, Bridgwood v Newspaper 
PM, 276 App Div 858, 93 NYS2d 613 (2d Dept 1949); Baumann v 
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Newspaper Enterprises, 270 App Div 825, 60 NYS2d 185 (2d Dept 1946). 
However, a police investigation is not within the statute and narration 
by police officers to reporters of the results of such an investigation is 
not privileged, Kelley v Hearst Corp., 2 AD2d 480, 157 NYS2d 498 (3d 
Dept 1956), nor is a press release describing the circumstances of an ar- 
rest, Kelly v State, 131 AD2d 176, 520 NYS2d 959 (3d Dept 1987), nor 
is a press conference where lawyers call for plaintiffs arrest, Rivera v 
Greenberg, 243 AD2d 697, 663 NYS2d 628 (2d Dept 1997). A report 
that the county child protective services bureau “got into the act” as a 
result of prior newspaper articles and charged plaintiff with child abuse 
was held not to be a report of a legislative or other official proceeding, 
Gelencser v Orange County Publications, Div. of Ottaway Newspapers, 
Inc., 116 AD2d 696, 498 NYS2d 13 (2d Dept 1986). Generally, as to the 
type of proceedings covered, see 1 Seelman, The and Slander 270, 276, 
{1 219, 224; 44 NYJur2d 80, Defamation & Privacy § 103. Private state- 
ments by public officers to newspaper reporters are not within the stat- 
ute, Hogan v Herald Co., 84 AD2d 470, 446 NYS2d 836 (4th Dept 1982), 
affd, 58 NY2d 630, 458 NYS2d 538, 444 NE2d 1002 (1982). 


Publication long after the proceeding does not destroy the privilege, 
Van Arsdale v Time, Inc., 35 NYS2d 951 (Sup 1942), affd, 265 App Div 
919, 39 NYS2d 413 (1st Dept 1942) (six year time lapse), nor does pub- 
lication which precedes the release of official findings, Freeze Right 
Refrigeration and Air Conditioning Services, Inc. v New York, 101 AD2d 
175, 475 NYS2d 383 (1st Dept 1984). Neither the official body’s lack of 
jurisdiction nor later reversal of its determination affects the privilege, 
Lee v Brooklyn Union Pub. Co., 209 NY 245, 103 NE 155 (1913); George 
v Time, Inc., 259 App Div 324, 19 NYS2d 385 (1st Dept 1940), affd, 287 
NY 742, 39 NE2d 941 (1942). 


What is part of the proceeding will often be a question for the court, 
May v Syracuse Newspapers, 250 App Div 155, 294 NYS 867 (3d Dept 
1937) (conversation with attorney about answer prior to its service not 
part of proceedings); see Kelley v Hearst Corp., 2 AD2d 480, 157 NYS2d 
498 (3d Dept 1956) (narration to reporters by police officer regarding 
investigation not part of proceeding); Bridgwood v Newspaper PM, 276 
App Div 858, 93 NYS2d 613 (2d Dept 1949). If there is a fact issue 
concerning, for example, whether a statement was made in or out of the 
courtroom, that issue of fact would be for the jury, see Douglas v Collins, 
267 NY 557, 196 NE 577 (1935). 


The burden of proof is on the defendant, Kelley v Hearst Corp., 2 
AD2d 480, 157 NYS2d 498 (8d Dept 1956); 1 Seelman, The Law of Libel 
and Slander (Rev Ed) 280, { 229; see Greenberg v Spitzer, 155 AD3d 
27, 62 NYS3d 372 (2d Dept 2017) (statute affords an affirmative 
defense); but see Kenna v Daily Mirror, 250 App Div 625, 295 NYS 219 
(1st Dept 1937), affd, 276 NY 483, 12 NE2d 168 (1937) (holding that 
when the complaint alleges a publication which indicates on its face 
that it deals with a proceeding in progress, the burden is on plaintiff to 
show that the report is not fair and true). 


The test of substantial accuracy of the report set forth in the pat- 
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tern charge is supported by the cases cited in the first paragraph of this 
comment, and may present a question of fact, see Elibol v Berkshire- 
Hathaway, Inc., 298 AD2d 944, 747 NYS2d 649 (4th Dept 2002) (citing 
PJI). Comments in a report that essentially summarize or restate al- 
legations of a pleading filed in an action are covered by the privilege set 
out in Civil Rights Law § 74, Burke v Newburgh Enlarged City School 
District, 195 AD3d 674, 145 NYS3d 355 (2d Dept 2021); Lacher v Engel, 
33 AD3d 10, 817 NYS2d 37 (1st Dept 2006); Ford v Levinson, 90 AD2d 
464, 454 NYS2d 846 (1st Dept 1982); see Martin v Daily News L.P., 121 
AD3d 90, 990 NYS2d 473 (1st Dept 2014) (privilege applies to fair and 
true reports about legal pleadings). Consistent with the rules regarding 
determining defamatory content, see Comment to PJI 3:24, the article 
is to be considered as a whole and its language taken according to its 
ordinary meaning to a reasonable reader, Gurda v Orange County 
Publications Division of Ottaway Newspapers, Inc., 81 AD2d 120, 439 
NYS2d 417 (2d Dept 1981) (dissenting op), rev'd for reasons in AD 
dissenting opinion, 56 NY2d 705, 451 NYS2d 724, 486 NE2d 1326 (1982); 
Sprecher v Dow Jones and Co., Inc., 88 AD2d 550, 450 NYS2d 330 (1st 
Dept 1982), affd, 58 NY2d 862, 460 NYS2d 527, 447 NE2d 75 (1983); 
Van Arsdale v Time, Inc., 35 NYS2d 951 (Sup 1942), aff'd, 265 App Div 
919, 39 NYS2d 413 (1st Dept 1942). Headlines must be read with the 
article as a whole to determine whether they fairly reflect the matter 
stated in the article, Campbell v New York Evening Post, 245 NY 320, 
157 NE 153 (1927); Gurda v Orange County Publications Division of Ot- 
taway Newspapers, Inc., supra; Becher v Troy Pub. Co., Inc., 183 AD2d 
230, 589 NYS2d 644 (3d Dept 1992); Goodsell v Mail & Exp. Co., 222 
App Div 772, 225 NYS 828 (2d Dept 1927). The test has been stated to 
be whether the published account of the proceeding would have a differ- 
ent effect on the reader’s mind than the actual truth if published, Daniel 
Goldreyer, Ltd. v Van de Wetering, 217 AD2d 434, 680 NYS2d 18 (1st 
Dept 1995); Dibble vy WROC TV Channel 8, 142 AD2d 966, 530 NYS2d 
388 (4th Dept 1988). 


Whether the report is fair and true or the headlines are a fair sum- 
mary of the report is generally a question for the jury, Campbell v New 
York Evening Post, 245 NY 320, 157 NE 153 (1927); Kenna v Daily 
Mirror, 250 App Div 625, 295 NYS 219 (1st Dept 1937), affd, 276 NY 
483, 12 NE2d 168 (1937); O’Connor v Field, 266 App Div 121, 41 NYS2d 
492 (1st Dept 1943); Franklin v Sun Printing & Pub. Ass’n, 254 App Div 
489, 5 NYS2d 356 (1st Dept 1938); Goodsell v Mail & Exp. Co., 222 App 
Div 772, 225 NYS 828 (2d Dept 1927); see Gurda v Orange County 
Publications Division of Ottaway Newspapers, Inc., 81 AD2d 120, 439 
NYS2d 417 (2d Dept 1981), (dissenting op) rev’d for reasons in AD 
dissenting opinion, 56 NY2d 705, 451 NYS2d 724, 486 NE2d 1326 (1982). 
However, the question is for the court when (1) comparison of the report 
and the proceeding shows on its face that the report is not fair and true, 
Stevenson v News Syndicate Co., 302 NY 81, 96 NE2d 187 (1950) (report 
omitted statement that motion on which it was based had been 
withdrawn); Schaffran v Press Pub. Co., 258 NY 207, 179 NE 387 (1932) 
(report written in anticipation of finding that plaintiff was guilty of 
adultery when actual finding was to the contrary); see Martin v Daily 
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News L.P., 121 AD3d 90, 990 NYS2d 473 (1st Dept 2014) (author of 
articles interjected inaccurate interpretation of pleading and failed to 
provide important facts relevant to events on which he was reporting); 
Fraser v Park Newspapers of St. Lawrence Inc., 246 AD2d 894, 668 
NYS2d 284 (3d Dept 1998) (article erroneously reported that plaintiff 
pled guilty prior to adjournment in contemplation of dismissal), or (2) 
the report showed on its face that it was not a report of an official 
proceeding, Schneph v New York Times Co., 32 Misc2d 237, 223 NYS2d 
90 (Sup 1961), or (3) though the report is not fair and true on its face, 
its defamatory import is not more serious than the charge involved in 
the actual official proceeding, Kramer v News Syndicate Co., 260 App 
Div 17, 20 NYS2d 700 (1st Dept 1940), rev’d on other grounds, 284 NY 
557, 32 NE2d 552 (1940); GS Plasticos Limitada v Bureau Veritas, 84 
AD3d 518, 922 NYS2d 365 (1st Dept 2011); Daniel Goldreyer, Ltd. v 
Van de Wetering, 217 AD2d 434, 6830 NYS2d 18 (1st Dept 1995); see 
Bresslin v Sun Printing & Publishing Ass’n, 177 App Div 92, 163 NYS 
915 (2d Dept 1917), or (4) the report. on its face is fair and true, Branca 
v Mayesh, 101 AD2d 872, 476 NYS2d 187 (2d Dept 1984), affd, 63 
NY2d 994, 483 NYS2d 1011, 473 NE2d 261 (1984); George v Time, Inc., 
259 App Div 324, 19 NYS2d 385 (1st Dept 1940), aff'd, 287 NY 742, 39 
NE2d 941 (1942); Mills v Raycom Media, Inc., 34 AD3d 1352, 824 NYS2d 
845 (4th Dept 2006); McDonald v East Hampton Star, 10 AD3d 639, 
781 NYS2d 694 (2d Dept 2004); Becher v Troy Pub. Co., Inc., 183 AD2d 
230, 589 NYS2d 644 (8d Dept 1992); Gregory v Daily Gazette Co., 22 
AD2d 846, 254 NYS2d 66 (3d Dept 1964); see Sprecher v Dow Jones 
and Co., Inc., 88 AD2d 550, 450 NYS2d 330 (1st Dept 1982), affd, 58 
NY2d 862, 460 NYS2d 527, 447 NE2d 75 (1983); Fishof v Abady, 280 
AD2d 417, 720 NYS2d 505 (1st Dept 2001); Glendora v Gannett Subur- 
ban Newspapers, 201 AD2d 620, 608 NYS2d 239 (2d Dept 1994). 

The use of a special verdict is particularly appropriate, see PJI 
1:26. A special verdict form for use in conjunction with the pattern 
charge follows. When the special verdict form is prepared for use, 
signature lines should be included after each question, see Comment, 
PJI 1:95. The completed special verdict form should be marked as a 
court exhibit. 


Special Verdict Form PJI 3:31 SV 
1. Was defendant’s report a fair and true report of the proceeding? 


At least five jurors must agree on the answer to this question. 


Yes___. No____ 


[Insert signature lines] 


2. Were the (headlines, headnotes, subheadings, captions) 
publicized with the report fair and true summaries of the report? 


At least five jurors must agree on the answer to this question. 
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Yesic: sNores 


[Insert signature lines] 


If your answers to both this question and question number 1 
are yes, proceed no further and report to the Court. 


[In cases where there is a question of fact concerning whether 
the allegedly defamatory statement was a part of an official proceed- 
ing, the following question should precede §$ #1 above.] 


la. Was the defamatory statement a part of an official 
proceeding? 


At least five jurors must agree on the answer to this 
question. 


Yes a-.Nod 2s 


[Insert signature lines] 


If your answer to this question is No, do not answer question 
number 2. 


Absolute Privilege—Instances Other Than Civil Rights Law § 74 


The rationale underlying absolute privilege was stated in Park 
Knoll Associates v Schmidt, 59 NY2d 205, 464 NYS2d 424, 451 NE2d 
182 (1983), as follows: 


Absolute privilege is based upon the personal position or status 
of the speaker and is limited to the speaker’s official participa- 
tion in the processes of government... . . The public interest 
requires that such statements be absolutely privileged so that 
those discharging a public function may speak freely in doing 
so, insulated from harassment and fear of financial hazard. 

. In judicial proceedings the protected participants include 
the Judge, the jurors, the attorneys, the parties and the 
witnesses... . . They are granted this protection for the bene- 
fit of the public, to promote the administration of justice, and 
only incidentally for the protection of the participants... . The 
immunity does not attach solely because the speaker is a Judge, 
attorney, party or a witness, but because the statements are, in 
the words of Lord Mansfield, “spoken in office” (R. v Skinner, 
Lofft, p 55, quoted in Andrews v Gardiner, 224 NY 440, 121 NE 
341, supra). 
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Legislators 


The absolute privilege applies to “ ‘an official [who] is a principal 
executive of State or local government or is entrusted by law with 
administrative or executive policy-making responsibilities of ‘consider- 
able dimension’. . ., with respect to statements made during the dis- 
charge of those responsibilities about matters which come within the 
ambit of those duties,” Clark v McGee, 49 NY2d 613, 427 NYS2d 740, 
404 NE2d 1283 (1980), quoting Stukuls v State, 42 NY2d 272, 397 
NYS2d 740, 366 NE2d 829 (1977); see Krusen v Moss, 174 AD3d 1180 
(3d Dept 2019) (county executive). Absolute privilege extends to words 
spoken in floor debate or in the course of proceedings, US Const Art 1 
§ 6; NY Const Art 3 § 11; see Stukuls v State, 42 NY2d 272, 397 NYS2d 
740, 366 NE2d 829 (1977); Hemmens v Nelson, 1388 NY 517, 34 NE 342 
(1893); Restatement, Second, Torts § 590, whether or not it has 
pertinence to the proceedings, Restatement, Second, Torts § 590, Com- 
ment a. The speech and debate clause does not immunize statements 
contained in a newsletter or a press release disseminated by a Senator, 
Hutchinson v Proxmire, 443 US 111, 99 SCt 2675 (1979). Words spoken 
at a public hearing by a state legislator, or by a legislative investigator 
at a legislator’s request are absolutely privileged since they are within 
the sphere of legitimate legislative activity, Oates v Marino, 106 AD2d 
289, 482 NYS2d 738 (1st Dept 1984). Statements made in the course of 
a political campaign are not protected by an absolute privilege, Greaney 
v Ferrer, 278 AD2d 154, 718 NYS2d 58 (1st Dept 2000); see Krusen v 
Moss, supra (statements posted on campaign website). 


Executives of Government 


Absolute privilege extends to statements made within the scope of 
official duties by federal officers of cabinet or lower rank, Barr v Matteo, 
360 US 564, 79 SCt 1335 (1959); Smith v Di Cara, 42 AD2d 791, 346 
NYS2d 546 (2d Dept 1973); or by or to the head of a state executive 
department, Stukuls v State, supra; Cheatum v Wehle, 5 NY2d 585, 
186 NYS2d 606, 159 NE2d 166 (1959); Laurence University v State, 41 
AD2d 463, 344 NYS2d 183 (3d Dept 1973), including those employees or 
agents specifically delegated authority by the Governor to carry out his 
duties, Firth v State, 12 AD3d 907, 785 NYS2d 755 (3d Dept 2004) (Of- 
fice of State Inspector General); by the Commissioner of the Depart- 
ment of Consumer Affairs, Aponte v Newmark & Lewis, Inc., 176 AD2d 
502, 574 NYS2d 693 (1st Dept 1991); by the Deputy Commissioner of 
the Department of Investigation, Aquilone v New York, 262 AD2d 13, 
690 NYS2d 558 (1st Dept 1999); by an executive officer of a local govern- 
ment, Hakim v James, 169 AD3d 450, 94 NYS3d 14 (1st Dept 2019); 
Van Donsel v Schrader, 84 AD3d 1467, 922 NYS2d 603 (3d Dept 2011); 
Bisaccia v Funicello, 149 AD2d 645, 540 NYS2d 302 (2d Dept 1989); by 
the Comptroller and his subordinates by delegation, Ward Telecom- 
munications and Computer Services, Inc. v State, 42 NY2d 289, 397 
NYS2d 751, 366 NE2d 840 (1977); by the Attorney General or his 
subordinates by delegation, Gautsche v State, 67 AD2d 167, 415 NYS2d 
280 (3d Dept 1979); or by a municipal official, Sheridan v Crisona, 14 
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NY2d 108, 249 NYS2d 161, 198 NE2d 359 (1964), including a county ex- 
ecutive and county comptroller, Doran v Cohalan, 125 AD2d 289, 509 
NYS2d 51 (2d Dept 1986); a town supervisor, Cosme v Islip, 63 NY2d 
908, 483 NYS2d 205, 472 NE2d 1033 (1984); Clark v McGee, supra; a 
president of a city council, Aronson v Wiersma, 65 NY2d 592, 493 
NYS2d 1006, 483 NE2d 1138 (1985) (citing PJI); Duffy v Kipers, 26 
AD2d 127, 271 NYS2d 338 (4th Dept 1966), a sheriff, Monroe v 
Schenectady, 266 AD2d 792, 699 NYS2d 164 (3d Dept 1999), members 
of a Police Commission to which the town board’s powers to make and 
enforce rules for the police department have been delegated, Fiore v 
Whitestown, 125 AD3d 1527, 4 NYS3d 421 (4th Dept 2015), a school 
board member, Smith v Helbraun, 21 AD2d 830, 251 NYS2d 533 (2d 
Dept 1964), a superintendent of schools, Santavicca v Yonkers, 132 
AD2d 656, 518 NYS2d 29 (2d Dept 1987), as well as to the governmental 
body itself, Lombardo v Stoke, 18 NY2d 394, 276 NYS2d 97, 222 NE2d 
721 (1966) (NY City Board of Higher Education). Absolute immunity 
has not been extended to a temporary commission of investigation, 
which was an investigatory body without adjudicative or policymaking 
functions, Mahoney v Temporary Com’n of Investigation of State of 
N.Y., 165 AD2d 233, 565 NYS2d 870 (3d Dept 1991); but see Aquilone v 
New York, supra. In contrast, the Office of the State Inspector General 
is entitled to absolute immunity based on its considerable policy-making 
responsibilities, which render it more than an investigatory agency for 
which no absolute privilege exists, Firth v State, 12 AD3d 907, 785 
NYS2d 755 (8d Dept 2004). In general, a nonfederal official claiming the 
privilege must be a principal executive of state or local government or a 
person entrusted by law with considerable administrative or executive 
policymaking responsibilities, Van Donsel v Schrader, 84 AD3d 1467, 
922 NYS2d 603 (38d Dept 2011). 


The privilege depends on the nature of the duties performed, not 
the size of the municipality, Sheridan v Crisona, 14 NY2d 108, 249 
NYS2d 161, 198 NE2d 359 (1964); Smith v Helbraun, 21 AD2d 830, 251 
NYS2d 533 (2d Dept 1964). However, a statement made by an official 
but not pursuant to the duties of his or her office, Goodyear Aluminum 
Products, Inc. v State, 12 AD2d 692, 207 NYS2d 904 (3d Dept 1960), 
such as comment during a news conference, Clark v McGee, 49 NY2d 
613, 427 NYS2d 740, 404 NE2d 1283 (1980), or to a reporter, Doran v 
Cohalan, 125 AD2d 289, 509 NYS2d 51 (2d Dept 1986), or during an af- 
ter dinner speech, Cheatum v Wehle, 5 NY2d 585, 186 NYS2d 606, 159 
NE2d 166 (1959), or during a public meeting, Radow v Weiss, 288 AD2d 
453, 733 NYS2d 488 (2d Dept 2001), is not within the privilege, even if 
it deals with a matter of public concern, Lombardo v Stoke, 18 NY2d 
394, 276 NYS2d 97, 222 NE2d 721 (1966); Sheridan v Crisona, supra; 
Doran v Cohalan, supra. The privilege is absolute as a matter of policy, 
so that government executives will not be apprehensive that they can 
be held civilly hable because of their motives, Cheatum v Wehle, supra. 
Generally, as to executive privilege see Restatement, Second, Torts 
§ 591 and Annot: 26 ALR3d 492 (statements made in hiring or firing); 
33 ALR3d 1330 (accusation of subversion). Where a defamatory state- 
ment is made to a governmental official by a private citizen, the petition 


434 


Torts OTHER THAN NEGLIGENCE PJI 3:31 


clause of the First Amendment does not mandate that the state cloak 
the statement with an absolute privilege, McDonald v Smith, 472 US 
479, 105 SCt 2787 (1985) (state not required to expand qualified to 
absolute privilege for letter written to President concerning prospective 
appointee); Singh v Sukhram, 56 AD3d 187, 866 NYS2d 267 (2d Dept 
2008) (only qualified privilege applies to allegedly libelous statements 
made by private individuals to United States Department of Transporta- 
tion about plaintiff who submitted business application). 


Judicial Proceedings 


Absolute privilege extends to any statement by a party, attorney, 
witness or juror which is a part of the proceeding unless it has no 
pertinence to the proceeding, Stega v New York Downtown Hospital, 31 
NY83d 661, 82 NYS3d 323, 107 NE3d 5438 (2018); People ex rel. Bensky v 
Warden of City Prison, 258 NY 55, 179 NE 257 (1932); Andrews v 
Gardiner, 224 NY 440, 121 NE 341 (1918); Youmans v Smith, 153 NY 
214, 47 NE 265 (1897); Seltzer v Fields, 20 AD2d 60, 244 NYS2d 792 
(1st Dept 1963), aff'd, 14 NY2d 624, 249 NYS2d 174, 198 NE2d 368 
(1964); Feldman v Bernham, 6 AD2d 498, 179 NYS2d 881 (1st Dept 
1958), aff'd, 7 NY2d 772, 194 NYS2d 41, 163 NE2d 145 (1959); Rufeh v 
Schwartz, 50 AD3d 1002, 858 NYS2d 194 (2d Dept 2008); Parlato v 
Gburek, 38 AD3d 1183, 831 NYS2d 805 (4th Dept 2007); Dworkin v 
State, 34 AD3d 1014, 825 NYS2d 296 (3d Dept 2006); Lacher v Engel, 
33 AD3d 10, 817 NYS2d 37 (1st Dept 2006); Sinrod v Stone, 20 AD3d 
560, 799 NYS2d 273 (2d Dept 2005); Herzfeld & Stern, Inc. v Beck, 175 
AD2d 689, 572 NYS2d 683 (Ist Dept 1991); Friedman v Alexander, 79 
AD2d 627, 433 NYS2d 627 (2d Dept 1980); Restatement, Second, Torts 
§§ 585-589; see Front, Inc. v Khalil, 24 NY3d 713, 4 NYS3d 581, 28 
NE38d 15 (2015); Lewis v Pierce Bainbridge Beck Price Hecht LLP, 195 
AD3d 518, 145 NYS3d 791 (1st Dept 2021); 3P-733, LLC v Davis, 187 
AD3d 626, 1385 NYS3d 27 (1st Dept 2020). As with the privilege for 
government executives, the absolute privilege exists to secure the 
unembarrassed and efficient administration of justice, Park Knoll 
Associates v Schmidt, 59 NY2d 205, 464 NYS2d 424, 451 NE2d 182 
(1983). 


The standard for determining pertinence is broad, Pomerance v 
McTiernan, 51 AD3d 526, 859 NYS2d 44 (1st Dept 2008); Cavallaro v 
Pozzi, 28 AD3d 1075, 814 NYS2d 462 (4th Dept 2006); see Lewis v 
Pierce Bainbridge Beck Price Hecht LLP, 195 AD3d 518, 145 NYS3d 
791 (1st Dept 2021), and is not governed by evidentiary standards of 
relevance, Martirano v Frost, 25 NY2d 505, 307 NYS2d 425, 255 NE2d 
693 (1969). A statement is not pertinent if it was so unrelated to, or out 
of context with, the underlying proceeding to indicate that it was 
motivated solely by a desire to defame, Martirano v Frost, supra; Sexter 
& Warmflash, P.C. v Margrabe, 38 AD3d 163, 828 NYS2d 315 (1st Dept 
2007). The determination of whether a statement made in a judicial 
proceeding is pertinent is a question of law for the court, Sexter & 
Warmflash, P.C. v Margrabe, supra. Because the privilege that attaches 
to statements made in the course of litigation is absolute, the motive 


435 


PJI 3:31 PATTERN JuRY INSTRUCTIONS 


with which the statement is made is irrelevant, Sexter & Warmflash, 
P.C. v Margrabe, supra; Mosesson v Jacob D. Fuchsberg Law Firm, 257 
AD2d 381, 683 NYS2d 88 (1st Dept 1999). 


Statements made by one spouse about the other spouse’s conduct in 
a divorce proceeding are absolutely privileged, Carniol v Carniol, 288 
AD2d 421, 733 NYS2d 485 (2d Dept 2001), as are statements in a visita- 
tion proceeding, Lewittes v Blume, 18 AD3d 261, 795 NYS2d 13 (1st 
Dept 2005), as are statements in a custody and support proceeding, 
Cavallaro v Pozzi, 28 AD3d 1075, 814 NYS2d 462 (4th Dept 2006). 


The absolute privilege attaches not only to the hearing stage, but to 
every step of the proceeding in question even if it is preliminary or 
investigatory and irrespective of whether formal charges are ever pre- 
sented, see Finkelstein v Bodek, 131 AD2d 337, 516 NYS2d 464 (1st 
Dept 1987) (privilege extends to statements relating to litigant’s father 
in report submitted to court by court-appointed expert who evaluated 
mental status of litigant). The privilege also extends to correspondence 
between litigating parties and unsolicited offers of settlement, Grasso v 
Mathew, 164 AD2d 476, 564 NYS2d 576 (3d Dept 1991), as well as toa 
letter sent by a client to its attorney discharging the attorney, Frech- 
tman v Gutterman, 115 AD3d 102, 979 NYS2d 58 (1st Dept 2014). State- 
ments made in the course of settlement negotiations are presumptively 
privileged, Jones Lang Wootton USA v LeBoeuf, Lamb, Greene & 
MacRae, 243 AD2d 168, 674 NYS2d 280 (1st Dept 1998). Additionally, 
the privilege was applied to a statement by a nonparty that was repub- 
lished in and pertinent to a litigation where the defamation cause of ae- 
tion was grounded in the republication, McPhillips v State, 129 AD3d 
1360, 11 NYS3d 740 (3d Dept 2015). | 


However, statements made by attorneys on behalf of clients in con- 
nection with prospective litigation are not absolutely privileged; rather 
they are privileged only if they are pertinent to a “good faith anticipated 
litigation,” Front, Inc. v Khalil, 24 NY3d 713, 4 NYS3d 581, 28 NE8d 15 
(2015); see Lewis v Pierce Bainbridge Beck Price Hecht LLP, 195 AD3d 
518, 145 NYS3d 791 (1st Dept 2021); 3P-733, LLC v Davis, 187 AD3d 
626, 185 NYS3d 27 (1st Dept 2020); Hull v Prattsville, 145 AD3d 1385, 
44 NYS3d 253 (3d Dept 2016) (qualified privilege applied to letter sent 
by defendant, and not by attorney, in anticipation of litigation in re- 
sponse to letter from plaintiffs attorney). To the extent that Sklover v 
Sack, 102 AD3d 855, 958 NYS2d 474 (2d Dept 2013); Sexter & 
Warmflash, P.C. v Margrabe, 38 AD3d 163, 828 NYS2d 315 (1st Dept 
2007); Vodopia v Ziff-Davis Pub. Co., 243 AD2d 368, 663 NYS2d 178 
(1st Dept 1997); Lieberman v Hoffman, 239 AD2d 273, 658 NYS2d 18 
(1st Dept 1997); and Caplan v Winslett, 218 AD2d 148, 637 NYS2d 967 
(1st Dept 1996), suggest that the absolute privilege applies to such 
statements, they have been overruled by the holding in Front, Inc. v 
Khalil, supra. Notably, in Front, Inc. v Khalil, the Court of Appeals 
distinguished the qualified privilege for statements made in connection 
with prospective litigation from other qualified privileges, which may be 
defeated by a showing of “general malice,” but see Hull v Prattsville, 
supra. 
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A statement unconnected with a judicial proceeding is not within 
the privilege, Dachowitz v Kranis, 61 AD2d 783, 401 NYS2d 844 (2d 
Dept 1978); Klein vy McGauley, 29 AD2d 418, 288 NYS2d 751 (2d Dept 
1968); see 3P-733, LLC v Davis, 187 AD3d 626, 135 NYS3d 27 (1st Dept 
2020) (defamatory statement made by counsel not protected by litiga- 
tion privilege where released to third party unrelated to litigation); 
Ingber v Mallilo, 52 AD3d 569, 860 NYS2d 180 (2d Dept 2008) (defama- 
tory statement allegedly made by current counsel to client about prior 
counsel not within privilege when alleged statement was not made 
within course of judicial proceeding); Silverman v Clark, 35 AD3d 1, 
822 NYS2d 9 (1st Dept 2006) (statements by former attorney to former 
clients were not connected with judicial proceeding and not within priv- 
ilege); Cavallaro v Pozzi, 28 AD3d 1075, 814 NYS2d 462 (4th Dept 
2006) (repeating statements contained in affidavit in custody matter to 
family members out of court not privileged); Petrus v Smith, 91 AD2d 
1190, 459 NYS2d 173 (4th Dept 1983) (statement collateral to proceed- 
ing may be protected by qualified privilege, see generally Comment PJI 
3:33), but an allegation in a pleading or in an affidavit on a motion, 
Regan v Coldwell Banker Residential Real Estate Services, Inc., 176 
AD2d 864, 575 NYS2d 887 (2d Dept 1991); Dachowitz v Kranis, supra, 
Rosa Furniture Corp. v Banco de Ponce, 54 AD2d 647, 387 NYS2d 634 
(1st Dept 1976); Cooper v Van Cortlandt Associates, 54 AD2d 545, 387 
NYS2d 127 (1st Dept 1976); Drew v Franklin, 36 AD2d 566, 317 NYS2d 
709 (4th Dept 1971) (citing PJI), see Towne Ford v Marowski, 251 AD2d 
1075, 674 NYS2d 213 (4th Dept 1998) (citing PJI); or at oral argument 
in response to a matter asserted in a brief, Fowler v Conforti, 194 AD2d 
394, 598 NYS2d 782 (1st Dept 1993), unless clearly not pertinent or 
needlessly defamatory is privileged, People ex rel. Bensky v Warden of 
City Prison, 258 NY 55, 179 NE 257 (1932); Spieler v Gottesman, 12 
AD2d 894, 210 NYS2d 102 (1st Dept 1961), affd, 11 NY2d 815, 227 
NYS2d 437, 182 NE2d 110 (1962); Wiser v Koval, 50 AD2d 523, 374 
NYS2d 652 (1st Dept 1975); Halperin v Salvan, 117 AD2d 544, 499 
NYS2d 55 (1st Dept 1986); Resciniti v Padilla, 72 AD2d 557, 420 NYS2d 
759 (2d Dept 1979); Cohen v Ellenville Lumber Co., 4 AD2d 976, 167 
NYS2d 856 (3d Dept 1957). 


A judicial proceeding may extend beyond the making of an order 
and, therefore, privilege attaches to statements made to a debtor in 
supplementary proceedings, though made in the clerk’s office and before 
the debtor was sworn, Klein v McGauley, 29 AD2d 418, 288 NYS2d 751 
(2d Dept 1968), and to statements made during examination of books 
and records under a mandamus order, Kraushaar v Lavin, 39 NYS2d 
880 (Sup 1943). Moreover, the privilege is not lost because an informa- 
tion subpoena was directed to the wrong person, Mancini v Marine 
Midland Bank, N.A., 185 AD2d 682, 586 NYS2d 61 (4th Dept 1992). But 
a statement not made during the course of, or not a part, of the proceed- 
ing, such as one made after a case has been adjourned for the day, 
Douglas v Collins, 267 NY 557, 196 NE 577 (1935), or the publication of 
a complaint for a purpose unconnected with the proceeding, Seltzer v 
Fields, 20 AD2d 60, 244 NYS2d 792 (1st Dept 1963), affd, 14 NY2d 624, 
249 NYS2d 174, 198 NE2d 368 (1964); Williams v Williams, 27 AD2d 
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550, 275 NYS2d 425 (2d Dept 1966), affd in part, rev’d in part on other 
grounds, 23 NY2d 592, 298 NYS2d 473, 246 NE2d 333 (1969), is not 
privileged. 


The rule that an absolute privilege attaches to a pertinent oral or 
written statement in a judicial proceeding is liberally construed to 
mean any statement that may possibly be or become material or 
pertinent; the barest rationality suffices, and any doubt is resolved in 
favor of upholding the privilege, Impallomeni v Meiselman, Farber, 
Packman & Eberz, P.C., 272 AD2d 579, 708 NYS2d 459 (2d Dept 2000); 
Mosesson v Jacob D. Fuchsberg Law Firm, 257 AD2d 381, 683 NYS2d 
88 (1st Dept 1999); Grasso v Mathew, 164 AD2d 476, 564 NYS2d 576 
(8d Dept 1991); Dachowitz v Kranis, 61 AD2d 783, 401 NYS2d 844 (2d 
Dept 1978); see Joseph v Larry Dorman, P.C., 177 AD2d 618, 576 NYS2d 
588 (2d Dept 1991); Dougherty v Flanagan, Kelly, Ronan, Spollen & 
Stewart, 145 AD2d 461, 535 NYS2d 422 (2d Dept 1988); Wekstein v 
Romm, 87 AD2d 867, 449 NYS2d 308 (2d Dept 1982); Wolf v Musnick, 
84 AD2d 5038, 443 NYS2d 230 (1st Dept 1981); Friedman v Alexander, 
79 AD2d 627, 433 NYS2d 627 (2d Dept 1980); Star v Simonelli, 76 
AD2d 861, 428 NYS2d 617 (2d Dept 1980); Wiser v Koval, 50 AD2d 523, 
374 NYS2d 652 (1st Dept 1975). As applied to attorneys, the privilege 
insures that they are uninhibited in zealously advocating their clients’ 
interests, Mosesson v Jacob D. Fuchsberg Law Firm, 257 AD2d 381, 
683 NYS2d 88 (1st Dept 1999); Baratta v Hubbard, 136 AD2d 467, 523 
NYS2d 107 (1st Dept 1988). Thus, even out-of-court communications be- 
tween attorneys are absolutely privileged as long as the subject relates 
to pending litigation and is made in connection with a judicial proceed- 
ing, Sexter & Warmflash, P.C. v Margrabe, 38 AD3d 163, 828 NYS2d 
315 (1st Dept 2007); Caplan v Winslett, 218 AD2d 148, 687 NYS2d 967 
(1st Dept 1996). The privilege also extends to statements, critical of a 
court reporter, made by an attorney to the trial judge after the action 
was settled but before the stipulation of discontinuance was filed, Impal- 
lomeni v Meiselman, Farber, Packman & Eberz, P.C., supra. The privi- 
lege has also been extended to out-of-court statements addressed to the 
judge by a prospective witness, Arts4All, Ltd. v Hancock, 5 AD3d 106, 
773 NYS2d 348 (1st Dept 2004). 


By contrast, a statement by a judge made while acting in a judicial 
capacity is absolutely privileged regardless of the statement’s pertinence 
to the subject matter of the proceeding, Karelas v Baldwin, 237 App Div 
265, 261 NYS 518 (2d Dept 1932); see Montesano v State, 11 AD3d 436, 
782 NYS2d 362 (2d Dept 2004) (statements in decision). With respect to 
a judge, the only criterion is that the statement was made while he was 
acting “. . . . as judge, in his judicial capacity, it must have been a 
judicial act,” Murray v Brancato, 290 NY 52, 26 Ohio Ops 20, 48 NE2d 
257 (1943) (italics in original); Nemerover v Held, 54 AD2d 561, 387 
NYS2d 14 (2d Dept 1976); Salomon v Mahoney, 271 App Div 478, 66 
NYS2d 598 (1st Dept 1946), affd, 297 NY 648, 75 NE2d 749 (1947). In 
Murray, it was held that a judge was only qualifiedly, not absolutely, 
privileged in submitting his allegedly defamatory opinion for printing in 
unofficial publications, the New York Law Journal and the New York 
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Supplement. But in Garfield v Palmieri, 193 F Supp 137 (SDNY 1961), 
affd, 297 F2d 526 (2d Cir 1962), the judge’s submission for publication 
in the Federal Supplement was held to be absolutely privileged, where 
there was no official report, and no other way of letting the bar know of 
the opinion. 


Quasi-Judicial and Administrative Proceedings 


During the past several decades, the absolute privilege has been 
extended to a wide array of hearings held by administrative agencies, 
Allan and Allan Arts Ltd. v Rosenblum, 201 AD2d 136, 615 NYS2d 410 
(2d Dept 1994); see Wiener v Weintraub, 22 NY2d 330, 292 NYS2d 667, 
239 NE2d 540 (1968). An administrative function is considered quasi- 
judicial when it is adversarial, results in a determination that derives 
from the application of appropriate provisions in the law to the facts 
and is susceptible to judicial review, Herzfeld & Stern, Inc. v Beck, 175 
AD2d 689, 572 NYS2d 683 (1st Dept 1991). However, the absolute priv- 
ilege may extend to quasi-judicial proceedings in which one or more of 
these characteristics is lacking, see Stega v New York Downtown Hosp., 
supra. The absolute privilege has been applied to statements made in 
required employee termination forms (Form U-5) submitted to the 
National Association of Securities Dealers, Rosenberg v MetLife, Inc., 8 
NY8d 359, 834 NYS2d 494, 866 NE2d 439 (2007); Cicconi v McGinn, 
Smith & Co., Inc., 27 AD3d 59, 808 NYS2d 604 (1st Dept 2005); Dunn v 
Ladenburg Thalmann & Co., Inc., 259 AD2d 544, 686 NYS2d 471 (2d 
Dept 1999); see Herzfeld & Stern, Inc. v Beck, supra (Form U-5 filed 
with SEC), even if formal charges are never presented and the filed 
form did not lead to an investigation or adversarial proceeding, Stega v 
New York Downtown Hosp., supra; Cicconi v McGinn, Smith & Co., 
Inc., supra; Herzfeld & Stern, Inc. v Beck, supra; see Able Energy, Inc. 
v Marcum & Kliegman LLP, 69 AD3d 443, 893 NYS2d 36 (1st Dept 
2010). It also has been applied to a Federal Drug Administration (FDA) 
investigation of a hospital’s protocols for overseeing research projects 
involving patients, Stega v New York Downtown Hosp., supra. The 
absolute privilege was applicable even though the allegedly defamed 
person was not the target of the FDA investigation, id. 


An arbitration proceeding has attributes similar to a judicial 
proceeding and therefore statements made in an arbitration proceeding 
come within the absolute privilege, Lacher v Engel, 33 AD3d 10, 817 
NYS2d 37 (1st Dept 2006). 


Other proceedings within the absolute privilege include a complaint 
letter to a bar association with authority to consider grievances, Wiener 
v Weintraub, 22 NY2d 330, 292 NYS2d 667, 239 NE2d 540 (1968); Davis 
v Williams, 59 AD2d 660, 398 NYS2d 281 (1st Dept 1977), affd, 44 
NY2d 882, 407 NYS2d 630, 379 NE2d 158 (1978); Jonas v Faith Proper- 
ties, Inc., 221 AD2d 959, 634 NYS2d 323 (4th Dept 1995); Feinman v 
Hinchey, 71 AD2d 1012, 420 NYS2d 418 (2d Dept 1979); Bein v Lewis, 
47 AD2d 538, 363 NYS2d 116 (2d Dept 1975), an unemployment insur- 
ance proceeding, Ashe v Mohawk Valley Nursing Home, Inc., 262 AD2d 
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960, 701 NYS2d 536 (4th Dept 1999), a Workers’ Compensation Board 
hearing, Conciatori v Longworth, 259 AD2d 459, 686 NYS2d 68 (2d 
Dept 1999), an administrative hearing before the New York City Office 
of Labor Relations, Harms v Riordan-Bellizi, 223 AD2d 624, 6836 NYS2d 
839 (2d Dept 1996), a license revocation proceeding, Julien J. Studley, 
Inc. v Lefrak, 50 AD2d 162, 376 NYS2d 200 (2d Dept 1975), affd, 41 
NY2d 881, 393 NYS2d 980, 362 NE2d 611 (1977); Holmes v New 
Rochelle, 190 AD2d 713, 593 NYS2d 320 (2d Dept 1993), a proceeding 
before a grievance committee, Wiener v Weintraub, 22 NY2d 330, 292 
NYS2d 667, 239 NE2d 540 (1968); Sinrod v Stone, 20 AD3d 560, 799 
NYS2d 273 (2d Dept 2005), a complaint to the New York City Loft 
Board, Le Sannom Bldg. Corp. v Dudek, 177 AD2d 390, 576 NYS2d 133 
(1st Dept 1991), documents forwarded to the Insurance Department of 
the State of New York, Poplawski v Metropolitan Property & Cas. Ins. 
Co., 262 AD2d 543, 692 NYS2d 488 (2d Dept 1999). 


Additional cases within the absolute privilege include letters be- 
tween parties or their attorneys, Friedman v Alexander, 79 AD2d 627, 
433 NYS2d 627 (2d Dept 1980), statements by an Assistant District At- 
torney in the performance of his or her duties, see Manceri v New York, 
12 AD2d 895, 209 NYS2d 915 (1st Dept 1961), a claim submitted to the 
Client Security Fund Jonas v Faith Properties, Inc., 221 AD2d 959, 634 
NYS2d 323 (4th Dept 1995); proceeding, Schettino v Alter, 140 AD2d 
600, 528 NYS2d 862 (2d Dept 1988), proceedings before the State Divi- 
sion of Human Rights, Capoccia v Couch, 1384 AD2d 806,522 NYS2d 
261 (3d Dept 1987); Missick v Big V Supermarkets, Inc., 115 AD2d 808, 
495 NYS2d 994 (3d Dept 1985), hearings before the New York State 
Division of Housing and Community Renewal, Walton v Markan, 262 
AD2d 478, 692 NYS2d 150 (2d Dept 1999), quasi-judicial proceedings 
before the New York City Civilian Complaint Review Board with re- 
spect to complaints of police misconduct, Magnus v Anpatiellos, 130 
AD2d 719, 516 NYS2d 31 (2d Dept 1987), quasi-judicial proceedings 
before the Commissioner of Labor, Stilsing Elec., Inc. v Joyce, 118 AD2d | 
353, 495 NYS2d 999 (3d Dept 1985), and a hearing of the Public Service 
Commission, Marino v Wallace, 65 AD2d 946, 410 NYS2d 488 (4th Dept 
1978). 


The absolute privilege does not apply to statements made in an ap- 
plication for a pardon, Andrews v Gardiner, 224 NY 440, 121 NE 341 
(1918), or to communications unofficially submitted to the County Proba- 
tion Department relating to a visitation issue in a pending divorce ac- 
tion, Garson v Hendlin, 141 AD2d 55, 532 NYS2d 776 (2d Dept 1988), 
or to a complaint to a District Attorney, Pecue v West, 233 NY 316, 135 
NE 515 (1922); Jonas v Faith Properties, Inc., 221 AD2d 959, 634 
NYS2d 323 (4th Dept 1995), or to a communication to the Attorney Ge- 
neral’s office, Dolan v Buffalo News, a Div. of Berkshire Hathaway, Inc., 
188 AD2d 1039, 592 NYS2d 197 (4th Dept 1992), or to a statement to 
the New York City Commission of Investigation, or to communications 
to the Mayor’s Committee on the Judiciary, or to an affidavit submitted 
in leu of appearance before the Grand Jury, Toker v Pollak, 44 NY2d 
211, 405 NYS2d 1, 376 NE2d 163 (1978), or to a complaint to the Secre- 
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tary of State, Jonas v Faith Properties, Inc., 221 AD2d 959, 634 NYS2d 
323 (4th Dept 1995). 


Military Officers 


Absolute privilege extends to written or oral statements in official 
reports, see Hemmens v Nelson, 138 NY 517, 34 NE 342 (1893). 


Spouses 


Absolute privilege extends to any statement made by one spouse to 
the other, Sexter & Warmflash, P.C. v Margrabe, 38 AD3d 163, 828 
NYS2d 315 (1st Dept 2007) (citing PJI); Lawler v Merritt, 182 Misc 648, 
48 NYS2d 843 (Sup 1944), affd, 269 App Div 662, 53 NYS2d 465 (1st 
Dept 1945). The reason given in Lawler is that because of the unity of 
husband and wife there is no publication, but a more logical reason is 
the confidential nature of their relationship, Restatement, Second, Torts 
§ 592; Prosser & Keeton, Torts (5th Ed) 824 § 114. 


Radio or Television Stations 


Absolute privilege extends to a statement made over its facilities by 
a “legally qualified candidate,” see § 315 of the Federal Communications 
Act of 1934, 47 USC § 315(a); Farmers Educational and Co-op. Union of 
America, North Dakota Division v WDAY, Inc., 360 US 525, 79 SCt 
1302 (1959). Section 75 of the New York Civil Rights Law grants a sim- 
ilar privilege, provided an announcement is made that the remarks of 
the speaker are not to be construed as reflecting the opinions or the 
beliefs of the station. For the definition of “legally qualified candidate” 
under the New York statute, see Civil Rights Law § 75, (2). A cable tele- 
vision company whose facilities are used to transmit a program 
produced by another is immune from liability for any defamation 
contained therein, Executive L. § 830. 


Consent 


A statement made with plaintiffs consent is absolutely privileged, 
Schoepflin v Coffey, 162 NY 12, 56 NE 502 (1900); Teichner v Bellan, 7 
AD2d 247, 181 NYS2d 842 (4th Dept 1959); Restatement, Second, Torts 
§ 583; see Hirschfeld v Institutional Investor, Inc., 260 AD2d 171, 688 
NYS2d 31 (1st Dept 1999); but a mere inquiry by plaintiff to find out 
what defendant has been saying, while it will justify repetition of the 
previous statement, does not constitute a consent to a reaffirmation of 
the charge, Thorn v Moser, 1 Denio 488 (NY Sup 1845); Restatement, 
Second, Torts § 584. A plaintiff who authorizes an agent to make an in- 
quiry on the plaintiffs behalf has not consented to a defamatory state- 
ment made in reply to the inquiry, unless plaintiff had reason to antici- 
pate that the response might be defamatory, Handlin v Burkhart, 220 
AD2d 559, 632 NYS2d 608 (2d Dept 1995). 


Neutral Reporting 


Whether there is a common law privilege for so-called “neutral” 
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reporting is an open question in New York. The most recent case to 
have considered the issue, Hogan v Herald Co., 84 AD2d 470, 446 
NYS2d 836 (4th Dept 1982), affd, 58 NY2d 630, 458 NYS2d 538, 444 
NE2d 1002 (1982), rejected Edwards v National Audubon Soc., Inc., 556 
F2d 113 (2d Cir 1977), which recognized such a privilege as 
constitutional. Note, however, that Edwards has been cited with ap- 
proval in Orr v Lynch, 60 AD2d 949, 401 NYS2d 897 (3d Dept 1978), 
affd, 45 NY2d 903, 411 NYS2d 10, 383 NE2d 562 (1978); and Campo 
Lindo for Dogs, Inc. v New York Post Corp., 65 AD2d 650, 409 NYS2d 
453 (3d Dept 1978). 


State and federal prohibitions against retaliation do not confer 
absolute immunity from defamation actions arising out of the making of 


false and defamatory charges by complainants, Herlihy v Metropolitan 
Museum of Art, 214 AD2d 250, 633 NYS2d 106 (1st Dept 1995). 


Neither malice nor falsity is in issue when absolute privilege exists, 
Stukuls v State, 42 NY2d 272, 397 NYS2d 740, 366 NE2d 829 (1977); 
Duffy v Kipers, 26 AD2d 127, 271 NYS2d 338 (4th Dept 1966); see 
Ticketmaster Corp. v Lidsky, 245 AD2d 142, 665 NYS2d 666 (1st Dept 
1997). The privileged speaker is in effect licensed to defame; therefore, 
the privilege is construed narrowly, Pecue v West, 233 NY 316, 1385 NE 
515 (1922); Andrews v Gardiner, 224 NY 440, 121 NE 341 (1918). 


It is a question for the court whether absolute privilege applies, 
Cheatum v Wehle, 5 NY2d 585, 186 NYS2d 606, 159 NE2d 166 (1959); 
Grasso v Mathew, 164 AD2d 476, 564 NYS2d 576 (3d Dept 1991); Duffy 
v Kipers, 26 AD2d 127, 271 NYS2d 338 (4th Dept 1966), and this 
includes not only whether a proceeding is judicial but also whether a 
statement is within the scope of official duty of an executive, Follendorf 
v Brei, 51 Misc2d 363, 273 NYS2d 128 (Sup 1966), or whether the state- 
ment made was pertinent to the judicial proceeding, Grasso v Mathew, 
supra; see Feldman v Bernham, 6 AD2d 498, 179 NYS2d 881 (1st Dept 
1958), affd, 7 NY2d 772, 194 NYS2d 41, 163 NE2d 145 (1959), or 
whether a judge’s statement was made while acting in a judicial capa- 
city, Murray v Brancato, 290 NY 52, 26 Ohio Ops 20, 48 NE2d 257 
(1943). Only when there is a question of fact concerning when or where 
the words in issue were spoken is there a question for the jury, Douglas 
v Collins, 267 NY 557, 196 NE 577 (1935). The plaintiff bears the burden 
of establishing conclusively that the statement was impertinent and ir- 
relevant, Grasso v Mathew, 164 AD2d 476, 564 NYS2d 576 (3d Dept 
1991). 


Since absolute privilege is for the court to determine, it need not be 
expressly pleaded if the facts on which it is based can be discerned from 
the complaint or from the defenses as pleaded, Duffy v Kipers, 26 AD2d 
127, 271 NYS2d 338 (4th Dept 1966); Chapman v Dick, 197 App Div 
551, 188 NYS 861 (2d Dept 1921). Moreover, failure to request a charge 
that the statement made was absolutely privileged does not prevent the 
granting of defendant’s motion for judgment after verdict, since the 
question is in any event for the court, Duffy v Kipers, supra. 
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2. QUALIFIED PRIVILEGE—GENERALLY 


PJI 3:32. Intentional Torts—Defamation—Qualified 
Privilege—Generally 


A statement concerning a (property, business, 
relationship) made by a person having an (interest 
in, a duty with respect to) such (property, busi- 
ness, relationship) to another person having a cor- 
responding (interest, duty) is said to be privileged 
if it is made in good faith in the belief that it is 
true. Even if a privileged statement is false and de- 
famatory, the person making the statement is not 
liable unless in making the statement (he/she) 
abused the privilege. The defendant has the bur- 
den of proving that the statement was privileged, 
but if the defendant proves the statement was 
made on a privileged occasion, it will be presumed, 
until the contrary is proved, that it was made in 
good faith, and then the plaintiff has the burden to 
show that defendant abused the privilege. 


The first question for you to determine, there- 
fore, is whether defendant’s statement was made 
on a privileged occasion. Defendant claims (/here 
state basis of claimed privilege, such as:—/ that defen- 
dant and AB, the person to whom the statement 
was made, were directors of the XYZ Corp. which 
employed plaintiff as sales manager, and that 
defendant’s statement was made to AB in connec- 
tion with the business of the corporation.) Plaintiff 
denies (/here state disputed fact, such as:—/ that AB 
was a director of the corporation at the time the 
statement was made). If you find that defendant 
has not sustained (his, her) burden of proving that 
([state disputed fact, such as:—/ AB was a director of 
the corporation at that time), then the occasion 
was not privileged and you need not consider the 
question of privilege any further. If you find that 
defendant has sustained his, her burden of prov- 
ing that fact, I charge you that the occasion was 
privileged and your verdict must be for defendant 
unless you further find that plaintiff has sustained 
(his, her) burden of proving that defendant abused 
the privilege. 
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A privilege can be abused in one of two ways. 
First, the privilege is abused if defendant made 
the statement solely because of ill will or personal 
spite toward the plaintiff. In making this determi- 
nation, you should consider the language used and 
the manner in which the statement was made. 
Second, the privilege is abused if defendant made 
the statement with a reckless disregard for the 
statement’s truth or falsity. Reckless disregard 
means that defendant entertained serious doubts 
as to the truth of the statement or made the state- 
ment with a high degree of awareness that it was 
probably false. 


If your finding is that defendant’s statement 
was not made solely because of ill will and was not 
made with reckless disregard of its truth or falsity, 
you will find for the defendant on this issue. If you 
find that defendant’s statement was made solely 
because of ill will or with reckless disregard of its 
truth or falsity, you will find for the plaintiff on 
this issue. 


Comment 
[See also Introductory Statement preceding PJI 3:23.] 


Based on Liberman v Gelstein, 80 NY2d 429, 590 NYS2d 857, 605 
NE2d 344 (1992); Park Knoll Associates v Schmidt, 59 NY2d 205, 464 
NYS2d 424, 451 NE2d 182 (1983); Stukuls v State, 42 NY2d 272, 397 
NYS2d 740, 366 NE2d 829 (1977); Shapiro v Health Ins. Plan of Greater 
New York, 7 NY2d 56, 194 NYS2d 509, 163 NE2d 333 (1959); Pecue v 
West, 233 NY 316, 1385 NE 515 (1922). Qualified privilege is an affirma- 
tive defense and must be pleaded, Park Knoll Associates v Schmidt, 
supra; Ostrowe v Lee, 256 NY 36, 175 NE 505 (1931); Bounds v Mutual 
of Omaha Ins. Co., 37 AD2d 1008, 325 NYS2d 573 (3d Dept 1971). Gen- 
erally, as to qualified privilege, see 2 Seelman, The Law of Libel & 
Slander (Rev Ed) 9] 527 et seq., Chaps VIII and XI; Prosser & Keeton, 
Torts (5th Ed) 824 § 115; Restatement, Second, Torts §§ 593-605; Annot: 
26 ALR3d 492; 52 ALR3d 739; 60 ALR3d 1080. The charge assumes 
that the jury has. been instructed concerning all the elements of 
plaintiffs claim and has been informed exactly which statement(s) 
plaintiff contends is defamatory. 


The pattern charge illustrates one type of qualified privilege— 
statements relevant to a subject matter in which both the maker and 
the recipient of the communication have an interest. Qualified privilege 
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also protects statements made in the interest of the speaker, or of a 
third person, or of the public. The privilege of fair and true report, 
which at common law was qualified, has been made absolute by statute, 
see comment to PJI 3:31. This comment deals with all phases of quali- 
fied privilege. A discussion of abuse of privilege follows the listing of 
categories of cases giving rise to a qualified privilege. 


The court must determine whether the subject matter, defendant’s 
interest in and relation to it are such as to make the publication 
privileged; that is, whether the occasion is one to which the law accords 
the protection of privilege, Park Knoll Associates v Schmidt, 59 NY2d 
205, 464 NYS2d 424, 451 NE2d 182 (1983); Cheatum v Wehle, 5 NY2d 
585, 186 NYS2d 606, 159 NE2d 166 (1959); Ashcroft v Hammond, 197 
NY 488, 90 NE 1117 (1910); Restatement, Second, Torts § 619; see 
Bogoni v Simpson, 306 AD2d 125, 760 NYS2d 497 (1st Dept 2008). If 
there is no dispute concerning the facts upon which the claim of privi- 
lege is based, the court will determine the question as a matter of law, 
John W. Lovell Co. v Houghton, 116 NY 520, 22 NE 1066 (1889); Williams 
v Tritschler, 184 AD2d 690, 585 NYS2d 99 (2d Dept 1992); Green v 
Kinsella, 36 AD2d 677, 319 NYS2d 780 (4th Dept 1971); see Rezey v 
Golub Corp., 73 AD2d 772, 423 NYS2d 535 (8d Dept 1979), affd, 52 
NY2d 7138, 486 NYS2d 264, 417 NE2d 558 (1980); Gould v Broad, 22 
AD2d 800, 254 NYS2d 190 (2d Dept 1964), aff'd, 16 NY2d 666, 261 
NYS2d 295, 209 NE2d 287 (1965); Loewinthan v Le Vine, 299 NY 372, 
87 NE2d 303 (1949); Forsythe v Durham, 270 NY 141, 200 NE 674 
(1936); De Sapio v Kohlmeyer, 52 AD2d 780, 383 NYS2d 16 (1st Dept 
1976). In such a case the second paragraph of the pattern charge should 
be deleted and the last sentence of the first paragraph modified to read: 


PJI 3:32.1 


I charge you that under the circumstances of 

' this case the statement was made on a privileged 

occasion. Therefore, good faith on the part of the 

defendant is presumed and, in order to hold the 

defendant liable, the plaintiff must prove that in 

making the statement defendant abused the 
privilege. 


If the facts upon which defendant bases the claim of privilege are in 
dispute, the existence of those facts is a question for the jury, Warner v 
Press Pub. Co., 182 NY 181, 30 NE 393 (1892); John W. Lovell Co. v 
Houghton, 116 NY 520, 22 NE 1066 (1889); Lee v Rochester, 195 AD2d 
1000, 600 NYS2d 564 (4th Dept 1993) (not every statement made to a 
reporter by a police officer during an investigation is protected by a 
qualified privilege); Watson v McClelland, 168 AD2d 389, 563 NYS2d 
400 (1st Dept 1990), and the jury should be charged (as in the pattern 
charge) what facts will result in the occasion being privileged, Decker v 
Gaylord, 35 Hun 584 (NY Gen Term 1885); Restatement, Second, Torts 
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§ 619, Comment a; Note, 43 Cornell LQ 80, 90; cf. Pecue v Collins, 204 
App Div 142, 197 NYS 835 (3d Dept 1923). 


Whether an occasion is privileged depends upon whether greater 
harm will be done by allowing the privilege than by permitting a state- 
ment to be made only at the peril of complete accuracy, Park Knoll 
Associates v Schmidt, 59 NY2d 205, 464 NYS2d 424, 451 NE2d 182 
(1983); Stukuls v State, 42 NY2d 272, 397 NYS2d 740, 366 NE2d 829 
(1977); Byam v Collins, 111 NY 148, 19 NE 75 (1888); Shenkman. v 
O’Malley, 2 AD2d 567, 157 NYS2d 290 (1st Dept 1956); see Stega v New 
York Downtown Hospital, 31 NY3d 661, 82 NYS3d 323, 107 NE3d 543 
(2018). The classic statement by Baron Parke in Toogood v Spyring,.1 
Cromp M & R 181, 149 Eng Reprint 1044, 9 ERC 55 (1834), approved in 
Byam v Collins, supra, Hamilton v Eno, 81 NY 116 (1880) and Klinck v 
Colby, 46 NY 427 (1871), is that to be privileged a statement must be 
“made by a person in the discharge of some public or private duty, 
whether legal or moral, or in the conduct of his own affairs in matters 
where his interest is concerned.” As noted above, the cases within that 
concept can be divided into the following categories: 


Common-Law Privileges 


A qualified privilege is recognized when a statement is made under 
compulsion of law, Klein v W.U. Tel. Co., 257 App Div 336, 13 NYS2d 
441 (1st Dept 1939), or to a public official who can act upon it, Toker v 
Pollak, 44 NY2d 211, 405 NYS2d 1, 376 NE2d 163 (1978) (communica- 
tions to New York City Commission of Investigation, to Mayor’s Com- 
mittee on the Judiciary, and affidavit submitted to a District Attorney 
in lieu of appearance before the Grand Jury); Pecue v West, 233 NY 
316, 185 NE 515 (1922) (individual to district attorney about suspected 
crime); Andrews v Gardiner, 224 NY 440, 121 NE 341 (1918) (individual 
to governor about applicant for pardon); Bingham v Gaynor, 203 NY 27, 
96 NE 84 (1911) (individual to mayor about police commissioner); Woods 
v Wiman, 122 NY 445, 25 NE 919 (1890) (individual to governor about 
pending legislation); Sagaille v Carrega, 194 AD3d 92, 143 NYS3d 36 
(1st Dept 2021) (reporting crime to police); Chapo v Premier Liquor 
Corp., 259 AD2d 1050, 688 NYS2d 342 (4th Dept 1999) Gndividual to 
police regarding commission of a crime); Patane v Griffin, 164 AD2d 
192, 562 NYS2d 1005 (3d Dept 1990) (communication to prosecutor 
regarding criminal activity); Fantaco Enterprises, Inc. v lavarone, 161 
AD2d 875, 555 NYS2d 921 (3d Dept 1990) (complaints to Department of 
Taxation and Finance, Department of Labor, Department of Health and 
Attorney Generals office); McGovern v Hayes, 135 AD2d 125, 524 NYS2d 
558 (3d Dept 1988) (communications concerning supervisor’s perfor- 
mance made by union officers to interested officials, including those 
charged with adjudicating complaints of federal employees); Sullivan v 
Board of Educ. of Eastchester Union Free School Dist., 131 AD2d 836, 
517 NYS2d 197 (2d Dept 1987) (statements by board of education 
members and counsel with respect to principal whose removal was 
sought); Grossman v Fieland, 107 AD2d 659, 483 NYS2d 735 (2d Dept 
1985) (communications to District Attorneys); Kadish v Dressner, 86 


446 


Torts OTHER THAN NEGLIGENCE PJI 3:32 


AD2d 622; 446 NYS2d 354 (2d Dept 1982) (homeowner to county 
consumer protection office regarding electrical contractor); Foltz v Moore 
McCormack Lines, Inc., 189 F2d 537 (2d Cir 1951) (former employer to 
FBI about former employee who sought a government job); see Black- 
man v Stagno, 35 AD3d 776, 828 NYS2d 152 (2d Dept 2006) (by 
defendant’s counsel to plaintiffs employer, Chief Administrative Judge 
of the Supreme Court, Bronx County). 


A qualified privilege is also recognized when a statement is made 
by a public official to a person who can act on it, Cosme v Islip, 68 NY2d 
908, 483 NYS2d 205, 472 NE2d 1033 (1984) (town supervisor to town 
board at meeting); Stukuls v State, 42 NY2d 272, 397 NYS2d 740, 366 
NE2d 829 (1977) (president of state college to members of ad hoc faculty 
tenure committee about qualification of another faculty member); Macum- 
ber v South New Berlin Library, 186 AD3d 1864, 130 NYS3d 866 (3d 
Dept 2020) (Library board member’s communication to state education 
department claiming plaintiff misappropriated library funds); Kondo- 
Dresser v Buffalo Public Schools, 17 AD3d 1114, 794 NYS2d 768 (4th 
Dept 2005) (principal of school to superintendent regarding perfor- 
mance evaluation of plaintiff-teacher); Schwartzberg v Mongiardo, 113 
AD2d 172, 495 NYS2d 269 (3d Dept 1985) (state health care officials to 
sellers of nursing home); Glantz v Scoppetta, 69 AD2d 751, 415 NYS2d 
18 (1st Dept 1979) (Commissioner of Investigations to another city of- 
ficial in response to an inquiry by latter about plaintiffs background); 
Dougherty v Andrews, 65 AD2d 929, 410 NYS2d 446 (4th Dept 1978); 
Morton v Knipe, 128 App Div 94, 112 NYS 451 (2d Dept 1908) (police 
officer to landlord about tenant running a bawdy house), but not when 
the public official makes the statement to persons who cannot act on it, 
Cheatum v Wehle, 5 NY2d 585, 186 NYS2d 606, 159 NE2d 166 (1959); 
but see ATN Marts, Inc. v Ireland, 195 AD2d 959, 600 NYS2d 590 (4th 
Dept 1993) (elected official’s statements on a matter of public concern in 
which she had an interest are qualifiedly privileged). Statements on a 
matter of public concern made in the course of a political campaign are 
qualifiedly privileged, Suozzi v Parente, 202 AD2d 94, 616 NYS2d 355 
(1st Dept 1994). A qualified privilege also protects communications 
stemming from a moral or social duty, Paskiewicz v N.A.A.C.P., 216 
AD2d 550, 628 NYS2d 405 (2d Dept 1995) (statement to Superinten- 
dent of Schools by president of NAACP branch that assistant principal 
menaced students who participated in a lineup at assistant principal’s 
request); Breen v Leonard, 198 AD2d 392, 604 NYS2d 169 (2d Dept 
1993) (pediatrician to chair of hospital department about nurse- 
midwife). Qualified immunity also attaches to press statements made 
by governmental representatives regarding governmental affairs, Felds- 
chuh v State, 240 AD2d 914, 658 NYS2d 772 (3d Dept 1997). 


Statutory Privileges 


While the First Amendment guarantees the right to petition the 
government for redress of grievances, states are not required, as a mat- 
ter of constitutional law, to completely shield petitioners from liability 
for defamatory statements by conferring an absolute privilege, McDonald 
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v Smith, 472 US 479, 105 SCt 2787 (1985) (state not required to expand 
qualified privilege to an absolute one for letter written to President 
concerning prospective appointee). Rather, under Supreme Court prece- 
dent interpreting the First Amendment guarantee of the right to peti- 
tion, statements made by citizens to petition the government are 
protected by a qualified privilege requiring proof of malice, i.e., knowl- 
edge that the statement is false or reckless disregard as to the truth or 
falsity of the statement, McDonald v Smith, supra; Singh v Sukhram, 
56 AD3d 187, 866 NYS2d 267 (2d Dept 2008). 


A similar qualified protection is afforded by Civil Rights Law § 76-a 
which applies to “an action involving public petition and participation,” 
commonly known as a SLAPP suit. SLAAP suits, primarily defamation 
suits, are characterized as having little legal merit but are but are filed 
nonetheless to burden opponents with legal costs and the threat of li- 
ability and to discourage those who might want to speak out in the 
future, Aristocrat Plastic Surgery P.C. v Silva, 206 AD3d 26, 169 NYS3d 
272 (1st Dept 2022). In 2020, the Legislature amended New York’s anti- 
SLAPP statute to broaden the scope of the law and afford greater protec- 
tions to citizens beyond suits arising from applications to the govern- 
ment, id.; Mable Assets, LLC v Rachmanov, 192 AD3d 998, 146 NYS3d 
147 (2d Dept 2021). Among other changes, Civil Rights Law § 76-a, 
which provides qualified immunity from defamation lawsuits, was 
amended to expand the definition of an “action involving public petition 
and participation” to include claims based upon “any communication in 
a place open to the public or a public forum in connection with an issue 
of public interest,” Civil Rights Law § 76-a (1) (a) (1) or “any other law- 
ful conduct in furtherance of the exercise of the constitutional right of 
free speech in connection with an issue of public interest or in further- 
ance of the exercise of the constitutional right of petition,” Civil Rights 
Law § 76-a (1) (a) (2); Aristocrat Plastic Surgery P.C. v Silva, supra. 
The amended law further provides that “public interest” shall be 
construed broadly, and shall mean any subject other than a purely 
private matter, Civil Rights Law § 76-a (1) (d); Aristocrat Plastic 
Surgery P.C. v Silva, supra. Additionally, Civil Rights Law § 70-a was 
amended to mandate, rather than merely permit, the recovery of costs 
and attorneys’ fees upon demonstration “that the action involving public 
petition and participation was commenced or continued without a 
substantial basis in fact and law and could not be supported by a 
substantial argument for the extension, modification or reversal of exist- 
ing law,” Civil Rights Law § 70-a (1) (a). The changes to the anti-SLAAP 
law were addressed to the narrow interpretation the courts had given to 
the then-existing § 76-a, which had failed to accomplish the objective of 
the originally enacted anti-SLAPP law—that is, its failure to provide 
the utmost protection for the free exercise or speech, petition, and as- 
sociation rights, particularly where such rights are exercised in a public 
forum with respect to issues of public concern, Aristocrat Plastic Surgery 
P.C. v Silva, supra (quoting from Assembly Mem in Support, quoting L 
1992, ch 767, Bill Jacket, L 2020, ch 250). 


In addition to the qualified privilege afforded by both the former 
and current anti-SLAPP statute, a successful defendant may be awarded 
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compensatory and punitive damages. Compensatory damages are avail- 
able on an additional showing that the SLAPP suit “was commenced or 
continued for the purpose of harassing, intimidating, punishing or 
otherwise maliciously inhibiting the free exercise of speech, petition or 
association rights.” Civil Rights Law §§ 70-a(1)(b). Punitive damages 
may be recoverable on a demonstration that the sole purpose of the 
SLAPP suit was to harass, intimidate, punish or otherwise maliciously 
inhibit the free exercise of speech, petition or association rights, id. 
§ 70-a(1)(c). 


The amendments to New York’s anti-SLAPP have been held not to 
apply retroactively to defamation claims pending before the amend- 
ment’s enactment, Kurland & Associates, P.C. v Glassdoor, Inc., 205 
AD3d 545, 166 NYS3d 847 (1st Dept 2022); Gottwald v Sebert, 203 
AD3d 488, 165 NYS3d 38 (1st Dept 2022). Under the prior law, a SLAPP 
suit was usually an action for damages brought by a public applicant or 
permittee and was materially related to any efforts of a defendant to 
report on, comment on, challenge or oppose such application or petition, 
former Civil Rights Law § 76-a(1); Mable Assets, LLC v Rachmanov, 
192 AD3d 998, 146 NYS3d 147 (2d Dept 2021); see Southampton Day 
Camp Realty, LLC v Gormon, 118 AD3d 976, 990 NYS2d 30 (2d Dept 
2014). Where the truth or falsity of a statement was material to a 
plaintiffs SLAPP suit, former Civil Rights Law § 76-a(2) afforded a 
qualified privilege to the defendant by requiring the plaintiff to estab- 
lish by clear and convincing evidence that the statement was made with 
knowledge of the statement’s falsity or with reckless disregard for 
whether it was false, Mable Assets, LLC v Rachmanovy, supra (alleged 
defamatory statements made to New York City Department of Build- 
ings, local community board, and zoning board in opposition to plaintiff 
constructing day care center); see Southampton Day Camp Realty, LLC 
v Gormon, supra. Former Civil Rights Law § 76-a was applied to defa- 
mation actions, Southampton Day Camp Realty, LLC v Gormon, supra 
(allegedly defamatory statement made in opposition to plaintiffs’ letter 
to town building inspector asserting that plaintiffs did not need a vari- 
ance for their proposed use of property); Singh v Sukhram, 56 AD3d 
187, 866 NYS2d 267 (2d Dept 2008) (allegedly false statement made in 
opposition to application to federal Department of Transportation); T.S. 
Haulers, Inc. v Kaplan, 295 AD2d 595, 744 NYS2d 193 (2d Dept 2002) 
(allegedly false statement made in ongoing dispute over zoning permit 
application). 


In a case of first impression under the amended law, the First 
Department considered an appeal involving a plastic surgeon who had 
commenced a defamation suit against a former patient who posted neg- 
ative online the doctor’s medical care and practice, Aristocrat Plastic 
Surgery P.C. v Silva, 206 AD3d 26, 169 NYS3d 272 (1st Dept 2022). The 
issue was whether the negative reviews were made in connection with 
“an issue of public interest”—and thus protected under Civil Rights 
Law § 76-a—or instead related to a purely private matter, Aristocrat 
Plastic Surgery P.C. v Silva, supra; see Civil Rights Law § 76-a (1) (a) 
(1), (d). Defendant posted her reviews on two public online forums, one 
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of which had a stated purpose of being a key advisor for people consider- 
ing plastic surgery, Aristocrat Plastic Surgery P.C. v Silva, supra. Not- 
ing that New York and other courts have broadly interpreted matters of 
public concern, id.; see Huggins v Moore, 94 NY2d 296, 704 NYS2d 904, 
726 NE2d 456 (1999); Twenty-Five East 40th St. Restaurant Corp. v 
Forbes, Inc., 37 AD2d 546, 322 NYS2d 408 (1st Dept 1971), aff'd, 30 
NY2d 595, 331 NYS2d 29, 282 NE2d 118 (1972) (restaurant review was 
of interest to public and thus privileged under First Amendment), the 
court held that defendant’s online posts concerning plaintiffs medical 
care qualified as an exercise of free speech on a matter of legitimate 
public interest, and thus qualified as a matter of public interest im- 
mune from defamation liability under Civil Rights Law § 76-a (1) (d), 
Aristocrat Plastic Surgery P.C. v Silva, supra. Moreover, since 
defendant’s posts fell under the ambit of the amended anti-SLAPP law, 
defendant was entitled to seek damages and attorneys’ fees under Civil 
Rights Law §§ 70-a and 76-a(1)(a)(1). 


Qualified immunity attaches to communications made pursuant to 
statutory obligations. A fire insurance company is required to assist law 
enforcement agencies and to notify the appropriate fire protection 
agency of the insurer’s opinion that a fire was arsonous, Ins. L. § 319(b). 
Thus, absent fraud or bad faith, neither the insurance company nor one 
acting on its behalf can be held liable for the information it furnishes, 
its assistance in an investigation, or its report of a suspected arson, Ins. 
L. § 3432(a), (b)(4). Similarly, any person or organization reporting or 
providing information, in good faith and without malice, to the State 
Board for Professional Medical Conduct is not subject to suit because of 
the report, Public Health L. § 230(11)(b) and 4405-b(3)(b), Kirell v Vytra 
Health Plans Long Island, Inc., 29 AD38d 638, 815 NYS2d 185 (2d Dept 
2006), see also Education L. § 6527(5); Dlugash v South Nassau 
Communities Hosp., 142 AD2d 710, 531 NYS2d 34 (2d Dept 1988) (based 
on Public Health Law § 2805-j(2) and Education Law § 6527(5)); Daly v 
Genovese, 96 AD2d 1027, 466 NYS2d 428 (2d Dept 1983). Any person 
who in good faith makes or causes to be made a report of abuse of 
patients in a residential health care facility is immune from civil or 
criminal liability, Public Health L. § 2803-d(4), which also provides that 
good faith “shall be presumed.” Physicians, other health care profession- 
als, and law enforcement officers are required to make reports of child 
abuse or maltreatment, and are civilly liable for damages proximately 
caused by failure to report, and are immune from liability for reports, 
with good faith statutorily presumed, Social Services L. §§ 413-419; 
Hunter v Lourdes Hospital, 174 AD3d 1269, 107 NYS3d 482 (3d Dept 
2019) (physician acted in good faith as matter of law in making report 
to child protective services where parents offered two different possible 
explanations for child’s skull fracture); see Zornberg v North Shore 
University Hosp., 29 AD3d 986, 815 NYS2d 719 (2d Dept 2006); 
Hachmann v Nassau, 29 AD3d 952, 818 NYS2d 102 (2d Dept 2006) 
(whether school official’s complaint to Child Protective Services was 
made in good faith raised question of fact regarding malice); Escalera v 
Favaro, 298 AD2d 552, 749 NYS2d 263 (2d Dept 2002); Lieberman v 
Scully, 273 AD2d 279, 709 NYS2d 583 (2d Dept 2000) (whether 


450 


Torts OTHER THAN NEGLIGENCE PJI 3:32 


defendant is a mandated reporter under the statute and, if so, whether 
the presumption of good faith to which such a reporter is entitled was 
rebutted may present questions of fact for a jury); Miller v Beck, 82 
AD2d 912, 440 NYS2d 691 (2d Dept 1981); see also Satler v Larsen, 131 
AD2d 125, 520 NYS2d 378 (1st Dept 1987); Kempster v Child Protective 
Services of Dept. of Social Services of Suffolk County, 130 AD2d 623, 
515 NYS2d 807 (2d Dept 1987). 


Persons participating in medical professional review actions are 
entitled to a statutory immunity pursuant to the Health Care Quality 
Improvement Act, 42 USC §§ 11101 et seq., see Gelbard v Bodary, 270 
AD2d 866, 706 NYS2d 801 (4th Dept 2000); Gelbard v Genesee Hosp., 
255 AD2d 882, 680 NYS2d 358 (4th Dept 1998). Persons required to 
report insurance frauds under Art 4 of the Insurance Law and who act 
in absence of “fraud or bad faith” are immune from liability for defama- 
tion, Ins. L. § 406. Uncompensated. officials of certain not-for-profit 
corporations are immune from liability absent a showing of gross 
negligence or proof of intent to cause harm, see CPLR 3211(a)(11), Not- 
for-Profit Corporation Law, § 720-a, Internal Revenue Code § 501(c)(3); 
Bernbach v Bonnie Briar Country Club, 144 AD2d 610, 534 NYS2d 695 
(2d Dept 1988). One who is required by law to publish, such as an 
executor who probates a will containing a libel, is not subject to l- 
ability, Brown v Mack, 185 Misc 368, 56 NYS2d 910 (Sup 1945). Other 
statutes may similarly provide this type of qualified immunity. 


Common Interest of Publisher and Recipient 


A qualified privilege attaches when a person makes a bona fide 
communication upon a subject in which he or she has an interest, or a 
legal, moral, or social duty to speak, and the communication is made to 
a person having a corresponding duty or interest, Partridge v State, 173 
AD3d 86, 100 NYS38d 730 (3d Dept 2019) (qualified privilege does not 
immunize law-enforcement defendant from liability but instead shifts 
burden to plaintiff to show common-law malice or reckless disregard for 
the truth); Fiore v Whitestown, 125 AD3d 1527, 4 NYS3d 421 (4th Dept 
2015) (“good faith, bona fide” communication); Matter of Hoge, 96 AD3d 
1398, 946 NYS2d 350 (4th Dept 2012); Wyllie v District Atty. of County 
of Kings, 2 AD3d 714, 770 NYS2d 110 (2d Dept 2003); see Ferrara v 
Esquire Bank, 153 AD3d 671, 61 NYS3d 73 (2d Dept 2017). Courts have 
given this qualified privilege broad application because of society’s inter- 
est in fostering the free exchange of information among parties sharing 
a common interest, Grier v Johnson, 232 AD2d-846, 648 NYS2d 764 (3d 
Dept 1996). A qualified privilege has been recognized in a wide variety 
of settings. 


One context often giving rise to a qualified privilege is the employ- 
ment setting: Buckley v Litman, 57 NY2d 516, 457 NYS2d 221, 443 
NE2d 469 (1982) (by physician to licensing board and to prospective 
employer); Kasachkoff v New York, 107 AD2d 130, 485 NYS2d 992 (1st 
Dept 1985), aff'd, 68 NY2d 654, 505 NYS2d 67, 496 NE2d 226 (1986) (by 
plaintiffs supervisors to each other and to plaintiff, her attorney and 
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her union representative); Ferrara v Esquire Bank, 153 AD3d 671, 61 
NYS3d 73 (2d Dept 2017) (by company’s principals to employment 
agency that placed plaintiff); Cusimano v United Health Services 
Hospitals, Inc., 91 AD3d 1149, 937 NYS2d 413 (3d Dept 2012) (report 
by co-workers to other co-workers responsible for safeguarding drugs 
that plaintiff was keeping drugs in her office in unsecured filing cabi- 
net); Curren v Carbonic Systems, Inc., 58 AD3d 1104, 872 NYS2d 240 
(8d Dept 2009) (by company president to employees regarding plaintiffs 
potentially unauthorized removal of company property); Santiago v 
United Federation of Teachers, Local 2, American Federation of Teach- 
ers, AFL-CIO, 39 AD3d 284, 833 NYS2d 80 (1st Dept 2007) (statements 
by union representative criticizing assistant principal in teachers’ union 
newsletter); Anderson v Our Lady of Mercy Medical Center, 31 AD3d 
270, 819 NYS2d 497 (1st Dept 2006) (by hospital’s in-house counsel in 
presence of hospital personnel with respect to nurse who had been 
suspended from employment); Lerwick v Kelsey, 24 AD3d 918, 806 
NYS2d 732 (38d Dept 2005) (by board member to other board members); 
Zion v NYP Holdings, Inc., 18 AD3d 376, 795 NYS2d 238 (1st Dept 
2005) (by editorial page editor to editor-in-chief about columnist’s work 
performance); Skarren v Household Finance Corp., 296 AD2d 488, 745 
NYS2d 556 (2d Dept 2002) (by president of company to fellow employ- 
ees on topic of common interest); Sborgi v Green, 281 AD2d 230, 722 
NYS2d 14 (1st Dept 2001) (statement by plaintiffs bishop to church-run 
prospective employer that plaintiff was unstable and her children 
disturbed); Dillon v New York, 261 AD2d 34, 704 NYS2d 1 (1st Dept 
1999) (by supervisor to other employees); Sanderson v Bellevue 
Maternity Hosp. Inc., 259 AD2d 888, 686 NYS2d 535 (3d Dept 1999) (by 
supervisor to limited number of people in hospital management regard- 
ing reasons for plaintiffs dismissal); Present v Avon Products, Inc., 253 
AD2d 183, 687 NYS2d 330 (1st Dept 1999) (statements by fellow em- 
ployees to management about plaintiffs alleged misconduct); Bisso v De 
Freest, 251 AD2d 953, 674 NYS2d 824 (38d Dept 1998) (by supervisor to 
former co-workers that plaintiff had been terminated for engaging in 
sexual harassment); Roberts v Oellrich and Behling, Inc., 223 AD2d 
860, 686 NYS2d 205 (8d Dept 1996) (statements among co-employees); 
Herlihy v Metropolitan Museum of Art, 214 AD2d 250, 633 NYS2d 106 
(1st Dept 1995) (by volunteer workers to employer concerning anti- 
Semitic remarks allegedly made by a supervisor); Boyle v Stiefel Labora- 
tories Inc., 204 AD2d 872, 612 NYS2d 469 (8d Dept 1994) (statements 
among co-employees); McDowell v Dart, 201 AD2d 895, 607 NYS2d 755 
(4th Dept 1994) (employer’s statements about employee’s work 
performance). 


Other employment related cases include: Fiore v Whitestown, 125 
AD8d 1527, 4 NYS3d 421 (4th Dept 2015) (member of Police Commis- 
sion to town board member and union official regarding probationary 
police officer employed by town); Frechtman v Gutterman, 115 AD3d 
102, 979 NYS2d 58 (1st Dept 2014) (client’s letter to its attorney 
terminating representation and explaining client’s perceived grounds 
for termination); O’Neill v New York University, 97 AD3d 199, 944 
NYS2d 503 (1st Dept 2012) (statements by employer in staff meeting 
about plaintiffs “anger,” “hostility” and “unprofessional behavior”); 
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Williams v Genesee, 306 AD2d 865, 762 NYS2d 724 (4th Dept 2003) 
(statements of county employees at meeting to address employee 
concerns regarding job performance of plaintiff, a fellow employee); 
Levine v Board of Educ. of City of New York, 186 AD2d 743, 589 NYS2d 
181 (2d Dept 1992) (by employer to internal staff regarding employee’s 
performance); Han v State, 186 AD2d 536, 588 NYS2d 358 (2d Dept 
1992) (employer to staff regarding reasons for employee’s resignation); 
Williams v Tritschler, 184 AD2d 690, 585 NYS2d 99 (2d Dept 1992) (se- 
curity officer to employer regarding co-employee taking property without 
permission); Williams v Varig Brazilian Airlines, 169 AD2d 434, 564 
NYS2d 328 (1st Dept 1991) (supervisor to personnel manager assessing 
employee’s job performance); Clark v Somers, 162 AD2d 982, 557 NYS2d 
209 (4th Dept 1990) (contract computer consultant to fellow employees 
regarding hiring); Misek-Falkoff v Keller, 153 AD2d 841, 545 NYS2d 
360 (2d Dept 1989) (statement by an employee to several co-employees 
about plaintiffs mental state); McGovern v Hayes, 135 AD2d 125, 524 
NYS2d 558 (3d Dept 1988) (communications concerning supervisor’s 
performance made by union officers to interested officials, including 
those charged with adjudicating complaints of federal employees); Noble 
v Creative Technical Services, Inc., 126 AD2d 611, 511 NYS2d 51 (2d 
Dept 1987) (by plaintiffs supervisor to employer, appraising plaintiffs 
work); Missick v Big V Supermarkets, Inc., 115 AD2d 808, 495 NYS2d 
994 (3d Dept 1985) (by employees to superiors regarding incident and 
attendant proceedings); LaScala v D’Angelo, 104 AD2d 930, 480 NYS2d 
546 (2d Dept 1984) (by personnel manager to superiors); Baldwin v 
Shell Oil Co., 71 AD2d 907, 419 NYS2d 752 (2d Dept 1979) (by supervi- 
sor to other employees and by employer to State unemployment insur- 
ance division); Gordon v Allstate Ins. Co., 71 AD2d 850, 419 NYS2d 173 
(2d Dept 1979) (by plaintiff's supervisor to his co-workers); Berger v 
Gilbert, 65 AD2d 882, 410 NYS2d 427 (3d Dept 1978) (by plaintiffs 
supervisor to employer, appraising plaintiffs work); Green v Kinsella, 
36 AD2d 677, 319 NYS2d 780 (4th Dept 1971) (by fellow employees to 
school administrators evaluating plaintiffs performance as a guidance 
counselor). 


Where a defamatory statement was made by an employee to an- 
other employee, the employer may be held vicariously liable for the de- 
famatory statement only if the employee was acting within the scope of 
his or her employment at the time that the statement was made, 
Hammond v Equinox Holdings LLC, 193 AD3d 586, 148 NYS3d 34 (1st 
Dept 2021); see Seymour v New York State Elec. & Gas Corp., 215 
AD2d 971, 627 NYS2d 466 (3d Dept 1995). 


A qualified privilege is often found where the communication is 
made by a member of a board of directors to other directors or to 
members of the organization: Foster v Churchill, 87 NY2d 744, 642 
NYS2d 583, 665 NE2d 153 (1996) (by corporate directors to other direc- 
tors specifying grounds for discharging employees); Liberman v Gelstein, 
80 NY2d 429, 590 NYS2d 857, 605 NE2d 344 (1992) (by board member 
of tenants’ association to other members); Harpaz v Dunn, 203 AD3d 
601, 162 NYS3d 732 (1st Dept 2022) (statements made during condo- 
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minium board meetings subject to protection of common-interest privi- 
lege); Keeling v Salvo, 188 AD3d 463, 181 NYS3d 885 (1st Dept 2020) 
(same); Ferguson v Sherman Square Realty Corp., 30 AD3d 288, 817 
NYS2d 272 (1st Dept 2006) (statements by shareholders in flyers 
circulated to other shareholders seeking removal and replacement of co- 
op’s board of directors); Lerwick v Krna, 29 AD3d 1206, 815 NYS2d 767 
(3d Dept 2006) (by members of board of directors criticizing former 
company president); Stuart v Porcello, 193 AD2d 311, 603 NYS2d 597 
(8d Dept 1993) (by member of board of directors of Police Benevolent 
Association to members criticizing PBA president’s performance). 


A qualified privilege has often been recognized in communications 
made within the context of a religious institution: Mihlovan v Grozavu, 
72 NY2d 506, 534 NYS2d 656, 531 NE2d 288 (1988) (by church members 
at church meetings with respect to church disputes and elections); Moyle 
v Franz, 267 App Div 423, 46 NYS2d 667 (2d Dept 1944), affd, 293 NY 
842, 59 NE2d 437 (1944) (by a religious society to its members); Laguerre 
v Maurice, 192 AD3d 44, 138 NYS3d 123 (2d Dept 2020); Berger v 
Temple Beth-El of Great Neck, 41 AD3d 626, 8839 NYS2d 504 (2d Dept 
2007) (statements disclosing and explaining termination of plaintiffs 
membership in congregation); see Kamchi v Weissman, 125 AD3d 142, 
1 NYS3d 169 (2d Dept 2014) (qualified privilege held inapplicable); 
Kamerman v Kolt, 210 AD2d 454, 621 NYS2d 97 (2d Dept 1994) (letter 
written and received by leaders of religious institution concerning pres- 
ident of religious institution); Kantor v Pavelchak, 134 AD2d 352, 520 
NYS2d 830 (2d Dept 1987) (members of church hierarchy to each other 
and church council concerning impropriety of council member). It should 
be noted that Not-for-Profit-Corporation Law § 720-a confers a qualified 
immunity for certain uncompensated directors, officers and trustees of 
certain not-for-profit corporations, including certain religious institu- 
tions, see Kamchi v Weissman, supra. This qualified immunity, which 
may be defeated by either gross negligence or intent to cause harm, is 
applicable in some cases to religious organizations, Kamchi v Weiss- 
man, supra. 


A communication made within a hospital setting has also given rise 
to a qualified privilege: Loewinthan v Le Vine, 299 NY 372, 87 NE2d 
303 (1949), and Loewinthan v Beth David Hospital, 290 NY 188, 48 
NE2d 319 (1943) (by hospital director to Board member about a staff 
doctor); Friedman v Ergin, 110 AD2d 620, 487 NYS2d 109 (2d Dept 
1985), affd, 66 NY2d 645, 495 NYS2d 364, 485 NE2d 1029 (1985) (by 
doctor to hospital officials about a nurse); Cusimano v United Health 
Services Hospitals, Inc., 91 AD3d 1149, 937 NYS2d 413 (8d Dept 2012) 
(report by co-workers to other co-workers responsible for safeguarding 
drugs that plaintiff was keeping drugs in her office in unsecured filing 
cabinet); Cooper v Hodge, 28 AD3d 1149, 814 NYS2d 447 (4th Dept 
2006) (by physician about performance of neurosurgeon resident); Priovo- 
los v St. Barnabas Hosp., 1 AD3d 126, 766 NYS2d 435 (1st Dept 2003) 
(statements regarding physicians’ performance contained in termina- 
tion memorandum); Farooq v Coffey, 206 AD2d 879, 616 NYS2d 112 
(4th Dept 1994) (by director of one hospital to another hospital where 
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plaintiff had applied for renewal of staff privileges); Dos v St. John’s 
Episcopal Hosp., Smithtown, 199 AD2d 460, 606 NYS2d 18 (2d Dept 
1993) (doctor’s statements at peer review committee meeting); Breen v 
Leonard, 198 AD2d 392, 604 NYS2d 169 (2d Dept 1993) (by pediatrician 
to chair of hospital department about nurse-midwife); Rabideau v 
Albany Medical Center Hosp., 195 AD2d 923, 600 NYS2d 825 (3d Dept 
1993) (hospital supervisor to hospital employees concerning plaintiffs 
alleged, unauthorized possession of hospital property); Bassim v 
Howlett, 191 AD2d 760, 594 NYS2d 381 (3d Dept 1993) (communication 
by hospital board of directors to others with similar duty or interest); 
Roth v Beth Israel Medical Center, 180 AD2d 434, 579 NYS2d 373 (1st 
Dept 1992) (hospital officials to Office of Medical Conduct regarding res- 
ident’s professional conduct); Hollander v Cayton, 145 AD2d 605, 536 
NYS2d 790 (2d Dept 1988) (by president of professional staff of hospital 
to fellow physicians at the hospital where plaintiff was employed about 
plaintiffs abilities). 


Another context in which a qualified privilege has repeatedly been 
found is an educational setting: Forsythe v Durham, 270 NY 141, 200 
NE 674 (1936) (by principal to Board of Education about student); 
Hemmens v Nelson, 1388 NY 517, 34 NE 342 (1893) (by principal of 
private school to its executive committee about a teacher); Saez v New 
York, 270 AD2d 55, 704 NYS2d 243 (1st Dept 2000) (by special 
investigator of school district to persons with corresponding interest in 
the statements’ subject matter about members of school board); Anas v 
Brown, 269 AD2d 761, 702 NYS2d 732 (4th Dept 2000) (by faculty 
members to entire faculty); Levy v Educational Records Bureau, Inc., 
269 AD2d 277, 703 NYS2d 129 (1st Dept 2000) (by testing company to 
parents of child being tutored regarding the integrity of testing pro- 
cess); Santavicca v Yonkers, 132 AD2d 656, 518 NYS2d 29 (2d Dept 
1987) (superintendent of schools to news reporters because of the inter- 
est in providing the public with information concerning steps taken to 
prevent recurrence of tragic incident); Kaplan v MacNamara, 116 AD2d 
626, 497 NYS2d 710 (2d Dept 1986) (by university administrators to 
other administrators concerning plaintiffs tenure application). 


A qualified privilege has often been found in communications made 
by or to a police officer or in other investigatory settings: Sagaille v 
Carrega, 194 AD3d 92, 143 NYS38d 36 (1st Dept 2021) (reporting crime 
to police); East Point Collision Works, Inc. v Liberty Mut. Ins. Co., 271 
AD2d 471, 706 NYS2d 700 (2d Dept 2000) (by investigator of insurance 
company to car owner implying fraud on part of automobile repair shop); 
Lee v Rochester, 254 AD2d 790, 677 NYS2d 848 (4th Dept 1998) (by po- 
lice officer to reporter about plaintiffs prior loss of liquor license); Present 
v Avon Products, Inc., 2538 AD2d 1838, 687 NYS2d 330 (1st Dept 1999) 
(statements by plaintiffs employer to the police that plaintiff had misap- 
propriated company property and falsified billing records); Christenson 
v Gutman, 249 AD2d 805, 671 NYS2d 835 (38d Dept 1998) (report of 
suspected child abuse to Department of Social Services, Police Chief 
and local prosecutor); Halegoua v Doyle, 248 AD2d 357, 669 NYS2d 611 
(2d Dept 1998) (letter written by defendant to New York State Office of 
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Medical Conduct with copies to hospital personnel regarding allegedly 
negligent care rendered to defendant’s father during hospital stay); 
Grier v Johnson, 232 AD2d 846, 648 NYS2d 764 (3d Dept 1996) (by a 
town police officer to the SUNY Department of Safety regarding drug 
usage); see Wyllie v District Atty. of County of Kings, 2 AD3d 714, 770 
NYS2d 110 (2d Dept 2003) (by representations of District Attorney to 
the press regarding an arrest); Edwards v Nicolai, 153 AD3d 440, 60 
NYS3d 40 (1st Dept 2017) (complaint filed with police alleging 
harassment). 


Communications involving unions have also given rise to a quali- 
fied privilege: Handlin v Burkhart, 101 AD2d 850, 476 NYS2d 164 (2d 
Dept 1984), affd, 66 NY2d 678, 496 NYS2d 422, 487 NE2d 279 (1985) 
(by manager to employee’s union); DeCarlo v Catalfano, 42 AD2d 823, 
345 NYS2d 798 (4th Dept 1973), affd, 34 NY2d 703, 356 NYS2d 616, 
313 NE2d 74 (1974) (between members of same union; and the qualified 
privilege is not destroyed by presence of some police officers at meeting, 
publication appearing to have been made in good faith for union 
members only); Mihalakis v Committee of Interns and Residents (CIR), 
162 AD2d 371, 557 NYS2d 37 (1st Dept 1990) (union’s executive direc- 
tor to union’s general counsel); Zito v American Federation of Musicians 
of U.S. and Canada, 60 AD2d 967, 401 NYS2d 929 (4th Dept 1978) (by 
labor union to its members about an employer). 


Additional examples of when a qualified privilege may be recognized 
include: Com. Motor Parts Limited v Bank of Nova Scotia, 37 NY2d 
824, 377 NYS2d 482, 339 NE2d 888 (1975) (by one bank to another 
about affairs of a customer of both); Stillman v Ford, 22 NY2d 48, 290 
NYS2d 893, 238 NE2d 304 (1968) (foundation executive committee 
member to other members of committee about qualifications of the 
foundation’s president); Shapiro v Health Ins. Plan of Greater New 
York, 7 NY2d 56, 194 NYS2d 509, 163 NE2d 333 (1959) (by HIP of- 
ficials to the Medical Control Board about the qualifications of plaintiff, 
a staff surgeon); Ashcroft v Hammond, 197 NY 488, 90 NE 1117 (1910) 
(by one stockholder to another about corporate manager); Klinck v 
Colby, 46 NY 427 (1871) (by individuals who claimed to have been 
swindled by plaintiff in order jointly to prosecute him); Lewis v 
Chapman, 16 NY 369 (1857) (by agent to his principal about the collec- 
tion of plaintiffs note); Gould v Broad, 22 AD2d 800, 254 NYS2d 190 
(2d Dept 1964), aff'd, 16 NY2d 666, 261 NYS2d 295, 209 NE2d 287 
(1965) (by doctor to insurance carrier which employed him about at- 
torney for a claimant the doctor examined). 


Other examples include Frechtman v Gutterman, 115 AD3d 102, 
979 NYS2d 58 (1st Dept 2014) (client’s letter to its attorney terminating 
representation and explaining client’s perceived grounds for termina- 
tion); Phelan v Huntington Tri-Village Little League, Inc., 57 AD3d 503, 
868 NYS2d 737 (2d Dept 2008) (statement by umpire about behavior of 
little league baseball coach to town director of parks and recreation); 
Bogoni v Simpson, 306 AD2d 125, 760 NYS2d 497 (1st Dept 2003) (by 
tenant to fellow tenants concerning conduct of building’s managing 
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agent); Leary v DiBlasi, 251 AD2d 550, 674 NYS2d 749 (2d Dept 1998) 
(statement by automobile purchaser to automobile dealer in customer 
satisfaction questionnaire about sales manager’s conduct); Pontarelli v 
Shapero, 231 AD2d 407, 647 NYS2d 185 (1st Dept 1996) (by chief exec- 
utive officer of national charitable organization to members of local 
chapter regarding removal of president); Baruch v Baruch, 224 AD2d 
337, 638 NYS2d 56 (1st Dept 1996) (publication of report of social 
worker retained by defendant regarding possible sexual abuse of par- 
ties’ daughter to defendant’s attorney in divorce action); Norwood v 
New York, 203 AD2d 147, 610 NYS2d 249 (1st Dept 1994) (communica- 
tion about plaintiffs qualifications among professionals in the field of 
graduate medical education); Karam v First American Bank of New 
York, 190 AD2d 1017, 593 NYS2d 640 (4th Dept 1993) (communication 
between officers of bank concerning interest of employer); Wright v 
Johnson, 184 AD2d 234, 584 NYS2d 305 (1st Dept 1992) (shareholder in 
residential cooperative corporation to.other shareholders about corpora- 
tion president’s lack of diligence in paying taxes); Behr v Weber, 172 
AD2d 441, 568 NYS2d 948 (1st Dept 1991) (consumer activist’s corre- 
spondence to consumer agencies concerning dissatisfaction with local 
furniture store); Mechta v Mack, 154 AD2d 440, 546 NYS2d 12 (2d Dept 
1989) (by law firm to client’s general counsel concerning plaintiffs fail- 
ure to appear at court-ordered deposition); Bigman v Dime Sav. Bank of 
New York, FSB, 144 AD2d 318, 533 NYS2d 902 (2d Dept 1988) (by 
bank to attorney about plaintiff, an attorney, regarding mortgage af- 
fairs); Park v Lewis, 139 AD2d 961, 528 NYS2d 250 (4th Dept 1988) 
(doctor to patient regarding cataract procedure); Dunajewski v Bellmore- 
Merrick Cent. High School Dist., 138 AD2d 557, 526 NYS2d 139 (2d 
Dept 1988) (communication concerning child abuse by social worker 
employed by school to school’s Committee on Handicapped); Licitra v 
Faraldo, 130 AD2d 555, 515 NYS2d 289 (2d Dept 1987) (by candidate 
for association office to members concerning rival candidate); Tanner & 
Gilbert v Verno, 92 AD2d 802, 460 NYS2d 48 (1st Dept 1983) (by 
defendant tenants to other tenants about legal fees claimed by 
plaintiffs); Vacca v General Elec. Credit Corp., 88 AD2d 740, 451 NYS2d 
869 (3d Dept 1982) (by zone manager for one of plaintiffs creditors to 
other creditors); Neufeld v Schachner, 61 AD2d 952, 403 NYS2d 41 (1st 
Dept 1978) (by appraiser to insurance carrier which employed him 
about seller of subject goods); Brennan v Granite Equipment Leasing 
Corp., 60 AD2d 877, 401 NYS2d 275 (2d Dept 1978) (by attorney to his 
corporate employer about a proposed auctioneer of a debtor’s assets); 
Levine v Kiss, 47 AD2d 544, 363 NYS2d 101 (2d Dept 1975) (autopsy 
report of plaintiff's infant prepared by obstetrician who referred to 
plaintiffs possession of LSD); Vecino v Martinez, 24 AD2d 429, 260 
NYS2d 802 (1st Dept 1965) (between members of same organization); 
Burns v Smith-Corona Marchant, Inc., 36 AD2d 400, 320 NYS2d 869 
(3d Dept 1971) (by zone manager to regional manager concerning 
plaintiffs morals). 


Communications by an attorney to his former clients disparaging 
the professional competence of his former associate attorney, who also 
was the clients’ current attorney, were not protected by a qualified priv- 


457 


PJI 3:32 PATTERN JURY INSTRUCTIONS 


ilege because the former attorney and the clients did not share a com- 
mon interest, Silverman v Clark, 35 AD3d 1, 822 NYS2d 9 (1st Dept 
2006). 


Recipient’s Interest 


A qualified privilege is recognized when the recipient has an inter- 
est in the information and it is reasonable or proper for the publisher to 
provide it, Sunderlin v Bradstreet, 46 NY 188 (1871) (credit agency 
report); A.B.C. Needlecraft Co. v Dun & Bradstreet, Inc., 245 F2d 775 
(2d Cir 1957) (credit agency report); Fowles v Bowen, 30 NY 20 (1864); 
Weir v Equifax Services, Inc., 210 AD2d 944, 620 NYS2d 675 (4th Dept 
1994) (credit investigative report); Danahy v Meese, 84 AD2d 670, 446 
NYS2d 611 (4th Dept 1981) (buyer to US Comptroller of Currency 
regarding alleged commission of a crime); Rios v Smithtown General 
Hospital, 65 AD2d 808, 410 NYS2d 366 (2d Dept 1978) (statement to 
employer about plaintiffs qualifications for job); Konowitz v Archway 
School Inc., 65 AD2d 752, 409 NYS2d 757 (2d Dept 1978) (reply by for- 
mer employer to teachers registry about plaintiffs discharge); Mercedes- 
Benz of North America, Inc. v Finberg, 58 AD2d 808, 396 NYS2d 260 
(2d Dept 1977) and Meller v Tancer, 174 AD2d 374, 571 NYS2d 214 (1st 
Dept 1991) (replies to an inquiry about a former employee by a person 
about to hire him); DeSapio v Kohlmeyer, 52 AD2d 780, 383 NYS2d 16 
(1st Dept 1976) (reply to an inquiry about a former employer by a person 
about to hire him; both former employer and investigating agency 
covered by qualified privilege); Doyle v Clauss, 190 App Div 838, 180 
NYS 671 (2d Dept 1920) (individual volunteering to employer that his 
employee is stealing from him). Note, however, that creditors who 
violate the credit data reporting act forfeit all right to the defense of 
privilege, General Business Law § 376(2). A moral obligation to give the 
information is, under some circumstances, sufficient, Stillman v Ford, 
22 NY2d 48, 290 NYS2d 893, 238 NE2d 304 (1968) (information regard- 
ing dispute with foundation president given by foundation official in re- 
sponse to an inquiry from a person who often acted for the foundation 
though he held no official position), but friendship alone is not a suf- 
ficient reason for volunteering gossip about the recipient’s fiance, Byam 
v Collins, 111 NY 148, 19 NE 75 (1888). 


Publisher’s Interest 


A qualified privilege exists when the statement concerns property 
in which the publisher is interested, Tierney v Ruppert, 150 App Div 
863, 185 NYS 365 (2d Dept 1912); see Shenkman v O’Malley, 2 AD2d 
567, 157 NYS2d 290 (1st Dept 1956); or when it concerns such non- 
property interests as: a tenant’s group leader assisting tenants in 
registering official complaints, Park Knoll Associates v Schmidt, 59 
NY2d 205, 464 NYS2d 424, 451 NE2d 182 (1983); an attorney’s letter 
made in furtherance of representation of client in action against 
plaintiff, Simons v Katz, 257 AD2d 402, 683 NYS2d 66 (1st Dept 1999); 
an elected official’s statements concerning exchange of town land for 
possibly contaminated private land, ATN Marts, Inc. v Ireland, 195 
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AD2d 959, 600 NYS2d 590 (4th Dept 1993); a family member com- 
municating to probation officer investigating issue of visitation in 
divorce proceeding, Garson v Hendlin, 141 AD2d 55, 532 NYS2d 776 (2d 
Dept 1988); an academic department chairman expressing criticism of 
the performance of an applicant for tenure, Leibowitz v Szoverffy, 80 
AD2d 692, 436 NYS2d 451 (3d Dept 1981); an employee of an insurance 
company in relation to a matter before the Workers’ Compensation 
Board, Conciatori v Longworth, 259 AD2d 459, 686 NYS2d 68 (2d Dept 
1999), an employer explaining his true motives in firing an employee af- 
ter the employee had given his version of the reason for his discharge, 
Campo v Paar, 18 AD2d 364, 239 NYS2d 494 (1st Dept 1963); a debtor 
stating his reason for nonpayment of a bill to the collection agency 
through which payment was demanded, Teichner v Bellan, 7 AD2d 247, 
181 NYS2d 842 (4th Dept 1959); a company notifying its customers that 
a former employee, who might try to deal with them, had been 
discharged and stating the reasons, Browne v Prudden-Winslow Co., 
195 App Div 419, 186 NYS 350 (1st Dept 1921); a surety notifying the 
principal’s references that the principal had absconded and asking in- 
formation concerning his whereabouts, Ginsberg v Union Surety & 
Guaranty Co., 68 App Div 141, 74 NYS 561 (1st Dept 1902); an 
automobile insurer or its informant stating reasons for cancellation, 
reduction of limits, elimination of coverages, renewal or nonrenewal, In- 
surance Law § 3431; but cf. as to non-property interests, Shenkman v 
O’Malley, supra. A qualified privilege also exists when the statement is 
made by a party to a labor dispute and the statement concerns an 
incident arising in the course of labor negotiations, Hoesten v Best, 34 
AD3d 148, 821 NYS2d 40 (1st Dept 2006); O’Neil v Peekskill Faculty 
Ass’n, 120 AD2d 36, 507 NYS2d 173 (2d Dept 1986); Thomas v Flavin, 
58 AD2d 1031, 397 NYS2d 286 (4th Dept 1977). 


The National Labor Relations Act (NLRA) and federal labor law 
policy partially preempt state law regulation of speech when the alleg- 
edly defamatory statement is made in the context of a “labor dispute” or 
arguably implicates the rights protected by sections 7 or 8 of the NLRA, 
Linn v United Plant Guard Workers of America, Local 114, 383 US 58, 
86 SCt 657 (1966); San Diego Bldg. Trades Council, Millmen’s Union, 
Local 2020 v Garmon, 359 US 236, 79 SCt 773 (1959); Hoesten v Best, 
34 AD3d 143, 821 NYS2d 40 (1st Dept 2006). Federal preemption is 
only partial because the NLRA does not protect speech uttered with 
actual malice, Linn v United Plant Guard Workers of America, Local 
114, supra; Hoesten v Best, supra. Under the NLRA, the term “labor 
dispute” includes any controversy over conditions of employment, id, 
and see 29 USC § 152(9) (defines a labor dispute as “including any 
controversy concerning terms, tenure or conditions of employment, or 
concerning the association or representation of persons in negotiating, 
fixing, maintaining, changing, or seeking to arrange terms or conditions 
of employment.”). This definition has been described as very broad, 
Beverly Hills Foodland, Inc. v United Food and Commercial Workers 
Union, Local 655, 39 F3d 191 (8th Cir 1994); see Santiago v United 
Federation of Teachers, Local 2, American Federation of Teachers, 
AFL-CIO, 39 AD3d 284, 833 NYS2d 80 (1st Dept 2007) (statements by 
union representative criticizing assistant principal were within “broad 
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definition” of “labor dispute”). In Hoesten v Best, supra, the court held 
that the complaints by the defendant, a union representative, concern- 
ing the plaintiffs professional misconduct arose out of a labor dispute. 
The court also held that the complaints arguably constituted protected 
activity under section 7 of the NLRA. Therefore the plaintiffs state-law 
defamation claims were partially preempted to the extent that they 
were not uttered with actual malice. 


The so-called right of reply accords qualified privilege to a defama- 
tory statement made in response to an attack on the publisher, provided 
the attack was defamatory and the reply is pertinent to the attack, 
Shenkman v O’Malley, 2 AD2d 567, 157 NYS2d 290 (1st Dept 1956); 
Siegel v Metropolitan Life Ins. Co., 263 App Div 299, 32 NYS2d 658 (1st 
Dept 1942); Guenther v Ridgway Co., 187 App Div 593, 176 NYS 89 (1st 
Dept 1919); Fowler v New York Herald Co., 184 App Div 608, 172 NYS 
423 (1st Dept 1918); Collier v Postum Cereal Co., 150 App Div 169, 134 
NYS 847 (1st Dept 1912); Restatement, Second, Torts § 594, Comment 
k; 483A NYJur2d, Defamation & Privacy § 134. The right of reply is, 
however, limited to the person attacked, or someone in close relation to 
him or her, such as a sponsor, Fowler v New York Herald Co., supra, or 
an employee, Siegel v Metropolitan Life Ins. Co., supra. It does not 
extend to the sister of the person attacked, Fahnestock v Townsend, 183 
App Div 50, 170 NYS 536 (1st Dept 1918), nor to unrelated volunteers, 
Keller v American Bottlers’ Pub. Co., 140 App Div 311, 125 NYS 212 
(1st Dept 1910). 


Factors to be considered in deciding whether a statement is 
qualifiedly privileged include: 1) the pertinence of the statement to the 
interest sought to be protected; 2) the value of that interest and the 
nature of the harm to it if the statement is not made; 3) the harm to 
plaintiffs reputation that the statement may cause; 4) whether the 
statement was volunteered or made in response to a request or other 
outside stimulus; and 5) the relationship of the parties to the com- 
munication, Restatement, Second, Torts § 594, Comment d, § 595, § 602, 
Comment b. No one factor is necessarily determinative; the fact that 
the statement was volunteered, for example, may weigh heavily, Byam 
v Collins, 111 NY 148, 19 NE 75 (1888), but does not in all cases de- 
stroy the privilege, Doyle v Clauss, 190 App Div 838, 180 NYS 671 (2d 
Dept 1920); Morton v Knipe, 128 App Div 94, 112 NYS 451 (2d Dept 
1908); see Sunderlin v Bradstreet, 46 NY 188 (1871). 


A communication to unprivileged as well as privileged recipients is 
not privileged, Bingham v Gaynor, 203 NY 27, 96 NE 84 (1911) (release 
to newspapers of a letter to the Mayor prior to personal delivery to the 
Mayor); Sunderlin v Bradstreet, 46 NY 188 (1871) (release of credit in- 
formation about plaintiff to all subscribers rather than to persons who 
inquired about plaintiff), see Frechtman v Gutterman, 115 AD3d 102, 
979 NYS2d 58 (1st Dept 2014); Skarren v Household Finance Corp., 296 
AD2d 488, 745 NYS2d 556 (2d Dept 2002); Rosen v Piluso, 235 AD2d 
412, 652 NYS2d 104 (2d Dept 1997); but see De Carlo v Catalfano, 42 
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AD2d 823, 345 NYS2d 798 (4th Dept 1973), affd, 34 NY2d 703, 356 
NYS2d 616, 313 NE2d 74 (1974) where privilege was upheld for a letter 
transmitted to Union members about the Union President although the 
letter may have been seen by some police officers present at the Union 
meeting. Note, however, that other cases, discussed infra, deal with 
excessive publication not as a case of unprivileged communication but 
as one of loss of privilege through abuse. 


Protection of the privilege extends to the agency through which the 
publisher makes the statement, Restatement, Second, Torts § 612(1). 
Thus, a printer, Youmans v Smith, 153 NY 214, 47 NE 265 (1897), a 
telegraph company, Klein v W.U. Tel. Co., 257 App Div 336, 13 NYS2d 
441 (1st Dept 1939), or a newspaper, Preston v Hobbs, 161 App Div 363, 
146 NYS 419 (1st Dept 1914), is protected if the maker of the statement 
is privileged, and the jury should be so charged, id. An employee is 
privileged in making a statement on behalf of his or her employer, 
Siegel v Metropolitan Life Ins. Co., 263 App Div 299, 32 NYS2d 658 (1st 
Dept 1942), and a statement made to an agent of the intended recipient 
is privileged if a statement made directly to the recipient-principal 
would be privileged, Klinck v Colby, 46 NY 427 (1871). 


A telephone or telegraph company or utility under a duty to trans- 
mit messages is not subject to liability for transmitting a defamatory 
message even if it knew the message was defamatory, unless the 
originator of the message was not privileged with respect to it and the 
agent who transmitted it knew or had reason to know that the origina- 
tor was not privileged, Restatement, Second, Torts § 612(2). It has been 
held that a telephone company which leases equipment to an individual 
who ultimately uses the equipment to disseminate defamatory material 
had no liability to plaintiff as it had not published the defamation, 
therefore making it unnecessary for the Court to reach the issue of priv- 
ilege, Anderson v New York Telephone Co., 35 NY2d 746, 361 NYS2d 
913, 320 NE2d 647 (1974). Similarly, an internet service provider is not 
a publisher for purposes of a defamation claim arising from the trans- 
mission of an email and, in any event, is protected by a qualified privi- 
lege, Lunney v Prodigy Services Co., 94 NY2d 242, 701 NYS2d 684, 723 
NE2d 539 (1999). 


Defendant has the burden of proving that the occasion was 
privileged, Ostrowe v Lee, 256 NY 36, 175 NE 505 (1931); Ashcroft v 
Hammond, 197 NY 488, 90 NE 1117 (1910); Garson v Hendlin, 141 
AD2d 55, 5382 NYS2d 776 (2d Dept 1988); Scacchetti v Gannett Co., 
Inc., 90 AD2d 985, 456 NYS2d 580 (4th Dept 1982); Teichner v Bellan, 
7 AD2d 247, 181 NYS2d 842 (4th Dept 1959). Once defendant has 
proved that the occasion was privileged, good faith is presumed and 
constitutes a complete defense, unless it is shown that the privilege was 
abused, see Hemmens v Nelson, 138 NY 517, 34 NE 342 (1893); Burns v 
Smith-Corona Marchant, Inc., 36 AD2d 400, 320 NYS2d 869 (8d Dept 
1971); Chiappinelli-Marx, Inc. v Pacitto, 46 Misc2d 611, 260 NYS2d 355 
(Sup 1965), aff'd, 25 AD2d 619, 267 NYS2d 1018 (2d Dept 1966); see 
also Kilcoin v Wolansky, 52 NY2d 995, 438 NYS2d 289, 420 NE2d 87 
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(1981); Shapiro v Health Ins. Plan of Greater New York, 7 NY2d 56, 
194 NYS2d 509, 163 NE2d 333 (1959); Trim-A-Way Figure Contouring, 
Limited v National Better Business Bureau, Inc., 37 AD2d 43, 322 
NYS2d 154 (1st Dept 1971). Therefore, defendant does not have the ad- 
ditional burden of proving that the statement was made in good faith 
with the belief that it was true. 


Since qualified privilege is an affirmative defense, it does not lend 
itself to a pre-answer motion to dismiss. The recognized procedure to is 
plead the privilege as an affirmative defense and then move for sum- 
mary judgment upon a proper showing that the statement was within 
the privilege, at which point the burden shifts to the plaintiff to demon- 
strate malice, Demas v Levitsky, 291 AD2d 653, 738 NYS2d 402 (3d 
Dept 2002); see Macumber v South New Berlin Library, 186 AD3d 1864, 
130 NYS3d 866 (3d Dept 2020). 


Abuse of Privilege 


Abuse of qualified privilege destroys it. Stukuls v State, 42 NY2d 
272, 397 NYS2d 740, 366 NE2d 829 (1977), overruling sub silentio 
Ormsby v Douglass, 37 NY 477 (1868), adopts the Restatement view 
that if the defendant acts solely from spite or ill-will, an otherwise 
available privilege is destroyed due to abuse, Restatement, Second, 
Torts § 603, Comment (a). If there is a concurrent motivation which is 
not improper, the presence of ill will will not destroy the privilege, 
Cusimano v United Health Services Hospitals, Inc., 91 AD3d 1149, 937 
NYS2d 413 (8d Dept 2012); Restatement, Second, Torts, § 603, Com- 
ment (a). A qualified privilege can be defeated by either common law 
malice or constitutional malice, Foster v Churchill, 87 NY2d 744, 642 
NYS2d 583, 665 NE2d 153 (1996); Liberman v Gelstein, 80 NY2d 429, 
590 NYS2d 857, 605 NE2d 344 (1992); Keeling v Salvo, 188 AD3d 463, 
131 NYS3d 885 (1st Dept 2020); Fregoe v Fregoe, 33 AD3d 1182, 826 
NYS2d 755 (8d Dept 2006); Feldschuh v State, 240 AD2d 914, 658 
NYS2d 772 (3d Dept 1997); Harris v Hirsh, 228 AD2d 206, 643 NYS2d 
556 (1st Dept 1996); Weir v Equifax Services, Inc., 210 AD2d 944, 620 
NYS2d 675 (4th Dept 1994) (citing PJI); Brown v Albany Citizens 
Council on Alcoholism, Inc., 199 AD2d 904, 605 NYS2d 577 (8d Dept 
1993); ATN Marts, Inc. v Ireland, 195 AD2d 959, 600 NYS2d 590 (4th 
Dept 1993); see Laguerre v Maurice, 192 AD3d 44, 138 NYS3d 123 (2d 
Dept 2020) (qualified privilege may be defeated by showing either com- 
mon law malice, i.e., spite or ill will, or actual malice, i.e., knowledge of 
falsity or reckless disregard for truth); Partridge v State, 173 AD3d 86, 
100 NYS3d 730 (3d Dept 2019) (qualified privilege defeated by showing 
of spite or ill will, knowledge of falsity, or reckless disregard of the 
truth); Ferrara v Esquire Bank, 153 AD3d 671, 61 NYS3d 73 (2d Dept 
2017) (qualified privilege defeated by either common-law malice, i.e., 
spite or ill will, or actual malice, i.e., knowledge of falsity or reckless 
disregard for truth); Kamchi v Weissman, 125 AD3d 142, 1 NYS3d 169 
(2d Dept 2014) (same); Karam v First American Bank of New York, 190 
AD2d 1017, 593 NYS2d 640 (4th Dept 1993); see Edwards v Nicolai, 
153 AD3d 440, 60 NYS3d 40 (1st Dept 2017). “Spite or ill will” in the 
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defamation context refers not to a defendant’s general feelings about 
the plaintiff, but to the speaker’s motivation for making the defamatory 
statements, Liberman v Gelstein, 80 NY2d 429, 590 NYS2d 857, 605 
NE2d 344 (1992); Macumber v South New Berlin Library, 186 AD3d 
1864, 130 NYS3d 866 (3d Dept 2020). 


The burden of proving that the defendant acted solely from malice 
is on the plaintiff, Liberman v Gelstein, 80 NY2d 429, 590 NYS2d 857, 
605 NE2d 344 (1992); Park Knoll Associates v Schmidt, 59 NY2d 205, 
464 NYS2d 424, 451 NE2d 182 (1983); Stukuls v State, 42 NY2d 272, 
397 NYS2d 740, 366 NE2d 829 (1977); Shapiro v Health Ins. Plan of 
Greater New York, 7 NY2d 56, 194 NYS2d 509, 163 NE2d 333 (1959); 
Hemmens v Nelson, 138 NY 517, 34 NE 342 (1893); Byam v Collins, 
111 NY 143, 19 NE 75 (1888); Klinck v Colby, 46 NY 427 (1871); Rezey 
v Golub Corp., 73 AD2d 772, 423 NYS2d 535 (3d Dept 1979), affd, 52 
NY2d 713, 436 NYS2d 264, 417 NE2d 558 (1980); Com. Motor Parts 
Ltd. v Bank of Nova Scotia, 44 AD2d 375, 355 NYS2d 138 (1st Dept 
1974), aff'd, 37 NY2d 824, 377 NYS2d 482, 339 NE2d 888 (1975); Partridge 
v State, 173 AD3d 86, 100 NYS3d 730 (3d Dept 2019) (qualified privi- 
lege defeated by reckless disregard of the truth); Uliano v Entenmann’s, 
Inc., 148 AD2d 604, 539 NYS2d 70 (2d Dept 1989) (qualified privilege 
negates the presumption of malice and places burden of proof regarding 
this issue on plaintiff); Dunajewski v Bellmore-Merrick Cent. High 
School Dist., 138 AD2d 557, 526 NYS2d 139 (2d Dept 1988); Baldwin v 
Shell Oil Co., 71 AD2d 907, 419 NYS2d 752 (2d Dept 1979); Trim-A- 
Way Figure Contouring, Limited v National Better Business Bureau, 
Inc., 37 AD2d 43, 322 NYS2d 154 (1st Dept 1971); Duffy v Kipers, 26 
AD2d 127, 271 NYS2d 338 (4th Dept 1966); Restatement, Second, Torts 
§ 613(1)(h) and Comment (g). 


Absent evidentiary facts from which the jury can infer malice, the 
complaint must be dismissed, Liberman v Gelstein, 80 NY2d 429, 590 
NYS2d 857, 605 NE2d 344 (1992); Stillman v Ford, 22 NY2d 48, 290 
NYS2d 893, 238 NE2d 304 (1968); Shapiro v Health Ins. Plan of Greater 
New York, 7 NY2d 56, 194 NYS2d 509, 163 NE2d 333 (1959); Harris v 
Alcan Aluminum Corp., 91 AD2d 830, 458 NYS2d 420 (4th Dept 1982), 
affd for reason in AD opinion, 58 NY2d 1036, 462 NYS2d 445, 448 
NE2d 1356 (1983); Lerwick v Krna, 29 AD3d 1206, 815 NYS2d 767 (3d 
Dept 2006); Com. Motor Parts Ltd. v Bank of Nova Scotia, 44 AD2d 
375, 355 NYS2d 138 (1st Dept 1974), affd, 37 NY2d 824, 377 NYS2d 
482, 339 NE2d 888 (1975); Gelmin v Quicke, 224 AD2d 481, 638 NYS2d 
132 (2d Dept 1996); Paskiewicz v N.A.A.C.P., 216 AD2d 550, 628 NYS2d 
405 (2d Dept 1995); Dos v St. John’s Episcopal Hosp., Smithtown, 199 
AD2d 460, 606 NYS2d 18 (2d Dept 1993); Bassim v Howlett, 191 AD2d 
760, 594 NYS2d 381 (3d Dept 1993); Samuels v Berger, 191 AD2d 627, 
595 NYS2d 231 (2d Dept 1993); McGovern v Hayes, 185 AD2d 125, 524 
NYS2d 558 (3d Dept 1988); Lee v Weinstein, 116 AD2d 700, 498 NYS2d 
19 (2d Dept 1986); LaScala v D’Angelo, 104 AD2d 930, 480 NYS2d 546 
(2d Dept 1984); Vacca v General Elec. Credit Corp., 88 AD2d 740, 451 
NYS2d 869 (3d Dept 1982). Mere conclusory allegations, or charges 
based upon surmise, conjecture, and suspicion are insufficient to defeat 
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the claim of qualified privilege, Sagaille v Carrega, 194 AD3d 92, 143 
NYS3d 36 (1st Dept 2021); Sborgi v Green, 281 AD2d 230, 722 NYS2d 
14 (1st Dept 2001); Sanderson v Bellevue Maternity Hosp. Inc., 259 
AD2d 888, 686 NYS2d 535 (3d Dept 1999); Christenson v Gutman, 249 
AD2d 805, 671 NYS2d 835 (3d Dept 1998); Grier v Johnson, 232 AD2d 
846, 648 NYS2d 764 (3d Dept 1996); Kamerman v Kolt, 210 AD2d 454, 
621 NYS2d 97 (2d Dept 1994); Hollander v Cayton, 145 AD2d 605, 536 
NYS2d 790 (2d Dept 1988); Garson v Hendlin, 141 AD2d 55, 532 NYS2d 
776 (2d Dept 1988); Park v Lewis, 1389 AD2d 961, 528 NYS2d 250 (4th 
Dept 1988) (mere conclusory allegation that the words were uttered 
maliciously is insufficient to raise a factual issue as to malice unless 
words were so vituperative as to warrant an inference of malice); see 
Keeling v Salvo, 188 AD3d 463, 131 NYS3d 885 (1st Dept 2020) (issue 
of fact as to whether privilege was defeated by detailed factual allega- 
tions of malice in complaint). However, on a motion to dismiss pursuant 
to CPLR 3211, plaintiff has no obligation to offer evidentiary facts to 
support an allegation of malice, Weiss v Lowenberg, 95 AD3d 405, 944 
NYS2d 27 (1st Dept 2012); Pezhman v New York, 29 AD38d 164, 812 
NYS2d 14 (1st Dept 2006); Arts4All, Ltd. v Hancock, 5 AD3d 106, 773 
NYS2d 348 (1st Dept 2004); see Edwards v Nicolai, 153 AD3d 440, 60 
NYS3d 40 (1st Dept 2017). Generally, the existence of malice will be a 
question for the jury, Ashcroft v Hammond, 197 NY 488, 90 NE 1117 
(1910); Byam v Collins, 111 NY 143, 19 NE 75 (1888); Klinck v Colby, 
46 NY 427 (1871); Herlihy v Metropolitan Museum of Art, 214 AD2d 
250, 6833 NYS2d 106 (1st Dept 1995). 


Abuse of the privilege may be established by showing aoninien law 
malice or constitutional malice, Liberman v Gelstein, 80 NY2d 429, 590 
NYS2d 857, 605 NE2d 344 (1992), fn. 4, as more fully described below. 


Common Law Malice 


a. Ill will of defendant toward plaintiff, Stukuls v State, 42 NY2d 
272, 397 NYS2d 740, 366 NE2d 829 (1977); Shapiro v Health Ins. Plan 
of Greater New York, 7 NY2d 56, 194 NYS2d 509, 163 NE2d 333 (1959); 
Ashcroft v Hammond, 197 NY 488, 90 NE 1117 (1910); Grossman v 
Fieland, 107 AD2d 659, 483 NYS2d 735 (2d Dept 1985); Duffy v Kipers, 
26 AD2d 127, 271 NYS2d 338 (4th Dept 1966); see Sheridan v Crisona, 
14 NY2d 108, 249 NYS2d 161, 198 NE2d 359 (1964). The existence of 
earlier disputes between the parties is not evidence of malice, Liberman 
v Gelstein, 80 NY2d 429, 590 NYS2d 857, 605 NE2d 344 (1992); Fried- 
man v Ergin, 110 AD2d 620, 487 NYS2d 109 (2d Dept 1985), affd, 66 
NY2d 645, 495 NYS2d 364, 485 NE2d 1029 (1985); Klein v Prial, 32 
AD2d 925, 302 NYS2d 295 (2d Dept 1969), aff'd, 28 NY2d 506, 318 
NYS2d 946, 267 NE2d 589 (1971); Shapiro v Health Ins. Plan of Greater 
New York, supra; Sborgi v Green, 281 AD2d 230, 722 NYS2d 14 (ist 
Dept 2001). Nor is a minor inaccuracy in the facts conveyed where it ap- 
peared the defendants were not aware of the inaccuracy, Cusimano v 
United Health Services Hospitals, Inc., 91 AD3d 1149, 937 NYS2d 413 
(3d Dept 2012) (defendants reported plaintiff for keeping unsecured 
“narcotics” in her office when, in fact, the drugs were “controlled sub- 
stances” but not “narcotics” and the two terms were used 
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interchangeably). However, malice may be inferred in the proper cir- 
cumstances where plaintiff alleges that the defamatory statements 
were made as part of a campaign of harassment undertaken to retaliate 
for plaintiffs whistle-blowing activities, Pezhman v New York, 29 AD3d 
164, 812 NYS2d 14 (1st Dept 2006); but see O’Neill v New York 
University, 97 AD3d 199, 944 NYS2d 503 (1st Dept 2012) (conclusory 
allegations insufficient to overcome qualified privilege). 


Ill will in this context refers not to defendant’s general feelings 
about the plaintiff but to the defendant’s motivation for making the de- 
famatory statement, Liberman v Gelstein, 80 NY2d 429, 590 NYS2d 
857, 605 NE2d 344 (1992); Pezhman v New York, 29 AD3d 164, 812 
NYS2d 14 (1st Dept 2006); Grier v Johnson, 232 AD2d 846, 648 NYS2d 
764 (8d Dept 1996). If the statement was made to further the interest 
protected by the privilege, it is irrelevant that the defendant harbored 
ill will toward the plaintiff, Anas v Brown, 269 AD2d 761, 702 NYS2d 
732 (4th Dept 2000); see also Bulow v Women in Need, Inc., 89 AD3d 
525, 933 NYS2d 222 (1st Dept 2011) (qualified privilege protecting com- 
munications between employees on matters of common interest may be 
overcome by excessive publication); Present v Avon Products, Inc., 253 
AD2d 183, 687 NYS2d 330 (1st Dept 1999). A triable issue is raised 
only if a jury could reasonably conclude that ill will was the one and 
only cause for the publication, id; Stukuls v State, 42 NY2d 272, 397 
NYS2d 740, 366 NE2d 829 (1977); Hoyt v Kaplan, 263 AD2d 918, 694 
NYS2d 227 (3d Dept 1999); Present v Avon Products, Inc., supra; Thana- 
soulis v National Ass’n for Specialty Foods Trade, Inc., 226 AD2d 227, 
640 NYS2d 562 (1st Dept 1996) (citing PJI); Grier v Johnson, supra. 
Thus an assertion that defendant acted to discredit opponents and 
obtain political advantage does not establish malice, ATN Marts, Inc. v 
Ireland, 195 AD2d 959, 600 NYS2d 590 (4th Dept 1993). 


b. The abusive, intemperate or vituperative language in which the 
statement is couched, Ashcroft v Hammond, 197 NY 488, 90 NE 1117 
(1910); Hamilton v Eno, 81 NY 116 (1880); Rabushka v Marks, 229 
AD2d 899, 646 NYS2d 392 (3d Dept 1996); see Weiss v Lowenberg, 95 
AD3d 405, 944 NYS2d 27 (1st Dept 2012) (content and context of al- 
leged defamatory statement). While ordinarily falsity of the statement 
is not sufficient by itself to support an inference of malice, Brennan v 
Granite Equipment Leasing Corp., 60 AD2d 877, 401 NYS2d 275 (2d 
Dept 1978), a false statement may be so vituperative as to justify such 
an inference, Moyle v Franz, 267 App Div 423, 46 NYS2d 667 (2d Dept 
1944), affd, 293 NY 842, 59 NE2d 437 (1944); Misek-Falkoff v Keller, 
153 AD2d 841, 545 NYS2d 360 (2d Dept 1989); Vacca v General Elec. 
Credit Corp., 88 AD2d 740, 451 NYS2d 869 (3d Dept 1982); Mercedes- 
Benz of North America, Inc. v Finberg, 58 AD2d 808, 396 NYS2d 260 
(2d Dept 1977); see Blackman v Stagno, 35 AD3d 776, 828 NYS2d 152 
(2d Dept 2006); Anas v Brown, 269 AD2d 761, 702 NYS2d 732 (4th 
Dept 2000). The defense of reply may be abused by the excessiveness of 
the reply in proportion to the attack, Shenkman v O’Malley, 2 AD2d 
567, 157 NYS2d 290 (1st Dept 1956); Fowler v New York Herald Co., 
184 App Div 608, 172 NYS 423 (1st Dept 1918). The time elapsing be- 
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tween publication of the attack and the reply is material on the issue of 
excessiveness, for the law recognizes that a quick retort may be less 
temperate than a considered one, Guenther v Ridgway Co., 187 App Div 
593, 176 NYS 89 (1st Dept 1919); see Keller v American Bottlers’ Pub. 
Co., 140 App Div 311, 125 NYS 212 (1st Dept 1910). 


c. Excessive publication, as noted above, goes to whether the com- 
munication is privileged at all rather than whether there has been 
abuse of the privilege through malice, see Anas v Brown, 269 AD2d 761, 
702 NYS2d 732 (4th Dept 2000). However, other cases indicate that 
excessive publication of what is found to be an otherwise privileged 
communication may evidence malice which destroys the privilege, Woods 
v Wiman, 122 NY 445, 25 NE 919 (1890) (distribution of pamphlet 
about pending legislation to third persons in executive chambers at 
time of distribution to governor); Moyle v Franz, 267 App Div 423, 46 
NYS2d 667 (2d Dept 1944), aff'd, 293 NY 842, 59 NE2d 487 (1944) (dis- 
tribution of magazine to any purchaser rather than to members of 
religious sect) and Decker v Gaylord, 35 Hun 584 (NY Gen Term 1885) 
(statement to the interested person in the presence of others). Collier v 
Postum Cereal Co., 150 App Div 169, 1384 NYS 847 (1st Dept 1912), 
agrees that extent of publication is to be considered on the question of 
malice and holds that for this purpose plaintiff may give evidence of 
other publications of the defamation before the suit, though in such 
case the jury must be told that they can consider the other publications 
only on the issue of malice and not on the question of damages, see also 
Comment to PJI 3:30. A judge who decides to deal with the question as 
one of malice should insert at the end of the third paragraph of the pat- 
tern charge: 


PJI 3:32.2 


and whether the persons to whom the state- 
ment was made included persons who had (no 
interest in, duty with respect to) the (property, 
business, relationship). 


The method of communication does not make publication excessive 
if it is the same medium used by plaintiff, Ashcroft v Hammond, 197 
NY 488, 90 NE 1117 (1910); Preston v Hobbs, 161 App Div 363, 146 
NYS 419 (1st Dept 1914); Collier v Postum Cereal Co., 150 App Div 
169, 134 NYS 847 (1st Dept 1912); see Hamilton v Eno, 81 NY 116 
(1880). 


Constitutional Malice 


a. Recklessness, Loughry v Lincoln First Bank, N.A., 109 AD2d 
1074, 487 NYS2d 222 (4th Dept 1985), affd as mod, 67 NY2d 369, 502 
NYS2d 965, 494 NE2d 70 (1986); Jules Rabin Associates, Inc. v Landon, 
38 NY2d 827, 382 NYS2d 45, 345 NE2d 588 (1976); Com. Motor Parts 
Ltd. v Bank of Nova Scotia, 44 AD2d 375, 355 NYS2d 188 (1st Dept 
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1974), affd, 37 NY2d 824, 377 NYS2d 482, 339 NE2d 888 (1975); Shapiro 
v Health Ins. Plan of Greater New York, 7 NY2d 56, 194 NYS2d 509, 
163 NE2d 333 (1959); Moyle v Franz, 267 App Div 423, 46 NYS2d 667 
(2d Dept 1944), affd, 293 NY 842, 59 NE2d 437 (1944); Pecue v West, 
233 NY 316, 1385 NE 515 (1922); Neufeld v Schachner, 61 AD2d 952, 
403 NYS2d 41 (1st Dept 1978); Duffy v Kipers, 26 AD2d 127, 271 NYS2d 
338 (4th Dept 1966); A.B.C. Needlecraft Co. v Dun & Bradstreet, Inc., 
245 F2d 775 (2d Cir 1957). 


In New York Times Co. v Sullivan, 376 US 254, 84 SCt 710 (1964) 
and its progeny, the Supreme Court defined constitutional malice as 
publishing a statement knowing of its falsity or acting with reckless dis- 
regard for the truth or falsity of the statement. Recklessness exists 
where there is a high degree of awareness of probable falsity or serious 
doubt as to the truth of the statement, Liberman v Gelstein, 80 NY2d 
429, 590 NYS2d 857, 605 NE2d 344 (1992); Bogoni v Simpson, 306 
AD2d 125, 760 NYS2d 497 (1st Dept 2003); Grier v Johnson, 232 AD2d 
846, 648 NYS2d 764 (3d Dept 1996); Restatement, Second, Torts § 600, 
Comment (b); see Weir v Equifax Services, Inc., 210 AD2d 944, 620 
NYS2d 675 (4th Dept 1994); ATN Marts, Inc. v Ireland, 195 AD2d 959, 
600 NYS2d 590 (4th Dept 1993). Thus, in Schwartz v Society of New 
York Hosp., 232 AD2d 212, 647 NYS2d 776 (1st Dept 1996), constitu- 
tional malice was not demonstrated because plaintiff was unable to 
demonstrate defendant’s awareness that his statements were probably 
false where at the time the chief of a hospital department stated that 
plaintiff, a doctor, was not keeping up medically with other staff 
members and was not competent, the plaintiff had already been sum- 
marily suspended by the President of the Hospital and censured by the 
Medical Board. There is no triable issue of fact regarding malice even 
where defendant admits not knowing whether the defamatory state- 
ment was true, because of the critical difference between not knowing 
whether something is true and being highly aware that it is probably 
false, Liberman v Gelstein, supra; Bogoni v Simpson, supra; see Foster 
v Churchill, 87 NY2d 744, 642 NYS2d 583, 665 NE2d 153 (1996); Sweeney 
v Prisoners’ Legal Services of New York, Inc., 84 NY2d 786, 622 NYS2d 
896, 647 NE2d 101 (1995); Hutchinson v Zurich Scudder Investments, 
Inc., 7 AD3d 329, 776 NYS2d 270 (1st Dept 2004). Thus, constitutional 
malice was not established where an employer reported to the police 
that the plaintiff had misappropriated company property and falsified 
billing records after the employer had conducted an internal investiga- 
tion and received corroborative reports of plaintiff's misconduct, Present 
v Avon Products, Inc., 253 AD2d 183, 687 NYS2d 330 (1st Dept 1999). 


More than negligence or a hasty or mistaken action is required for 
a finding of recklessness, New York Times Co. v Sullivan, 376 US 254, 
84 SCt 710 (1964); Time, Inc. v Hill, 385 US 374, 87 SCt 534 (1967); 
A.B.C. Needlecraft Co. v Dun & Bradstreet, Inc., 245 F2d 775 (2d Cir 
1957); Pecue v West, 233 NY 316, 1385 NE 515 (1922); Robart v 
Post-Standard, 74 AD2d 963, 425 NYS2d 891 (3d Dept 1980), aff'd, 52 
NY2d 843, 437 NYS2d 71, 418 NE2d 664 (1981); Restatement, Second, 
Torts § 600, Comment (b). Thus, a failure to investigate the truth, stand- 
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ing alone, does not establish malice, Grier v Johnson, 232 AD2d 846, 
648 NYS2d 764 (38d Dept 1996). Publication of hearsay is not necessar- 
ily reckless if it is stated to be hearsay, Pecue v West, supra; Restate- 
ment, Second, Torts § 602, or if it is such as, under all the circum- 
stances, reasonably induces belief on the part of the publisher, Pecue v 
West, supra; and recklessness is not shown even if defendant television 
station disregards its established procedures to insure accuracy of a 
newscast, Kent v Buffalo, 36 AD2d 85, 319 NYS2d 305 (4th Dept 1971), 
(dissent) rev'd, 29 NY2d 818, 327 NYS2d 653, 277 NE2d 669 (1971) (on 
rationale of App Div dissent); see Abell v Cornwall Industrial Corpora- 
tion, 241 NY 327, 150 NE 132 (1925). There is evidence of recklessness 
from which a jury may infer abuse of privilege, for example, when 
defendant has reason to know that his statement is false, Keeling v 
Salvo, 188 AD3d 463, 1381 NYS8d 885 (1st Dept 2020) (sufficient claim 
of culpable recklessness where defendant, through inspection of books 
and records, had reason to know falsity of statements that plaintiff had 
not paid common charges and withheld books and records); Partridge v 
State, 173 AD3d 86, 100 NYS38d 730 (3d Dept 2019) (police had reason 
to know their public statements regarding plaintiff lacked factual basis 
and were thus alerted to necessity of verifying claims before media 
broadcasts), when defendant’s statement is made as of personal knowl- 
edge though its only basis is gossip, Pecue v West, supra, when 
defendant’s statement is made with only fragmentary knowledge of the 
incidents to which it relates, Moyle v Franz, 267 App Div 423, 46 NYS2d 
667 (2d Dept 1944), affd, 293 NY 842, 59 NE2d 437 (1944), or when a 
credit agency issues a credit report without any attempt to verify its 
contents, A.B.C. Needlecraft Co. v Dun & Bradstreet, Inc., 245 F2d 775 
(2d Cir 1957). 


In negation of recklessness, however, and as a basis for inferring 
good faith on his or her part, defendant may show that defendant acted 
with probable cause, see Bush v Prosser, 11 NY 347 (1854), as by mak- 
ing an investigation, see Kehoe v New York Tribune, 229 App Div 220, 
241 NYS 676 (1st Dept 1930), or that defendant published a retraction, 
but in the latter instance the jury should be told that publication of a 
retraction is not necessarily inconsistent with a finding that originally 
defendant acted recklessly, see De Severinus v Press Pub. Co., 147 App 
Div 161, 182 NYS 80 (2d Dept 1911). 


b. Knowledge or belief that the statement is false, Pecue v West, 
233 NY 316, 185 NE 515 (1922); Andrews v Gardiner, 224 NY 440, 121 
NE 341 (1918); Ashcroft v Hammond, 197 NY 488, 90 NE 1117 (1910); 
Hemmens v Nelson, 138 NY 517, 34 NE 342 (1893); Fowles v Bowen, 30 
NY 20 (1864); Harris v Hirsh, 161 AD2d 452, 555 NYS2d 735 (1st Dept 
1990); Neufeld v Schachner, 61 AD2d 952, 403 NYS2d 41 (1st Dept 
1978); Duffy v Kipers, 26 AD2d 127, 271 NYS2d 338 (4th Dept 1966); 
Campo v Paar, 18 AD2d 364, 239 NYS2d 494 (1st Dept 1963); see Laguerre 
v Maurice, 192 AD3d 44, 188 NYS3d 123 (2d Dept 2020) (malice suf- 
ficiently alleged where defendant pastor stated that he would make 
false statements against plaintiff, and have church membership vote to 
relieve plaintiff of responsibilities at church); Watson v McClelland, 168 
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AD2d 389, 563 NYS2d 400 (1st Dept 1990) (grossly exaggerated and 
unjustified accusations). Abuse of privilege may not be inferred from 
proof of falsity alone, Stukuls v State, 42 NY2d 272, 286, 397 NYS2d 
740, 366 NE2d 829 (1977); Shapiro v Health Ins. Plan of Greater New 
York, 7 NY2d 56, 194 NYS2d 509, 163 NE2d 333 (1959); Ashcroft v 
Hammond, supra; Hemmens v Nelson, supra; Fowles v Bowen, supra; 
Klein v Prial, 32 AD2d 925, 302 NYS2d 295 (2d Dept 1969), affd, 28 
NY2d 506, 318 NYS2d 946, 267 NE2d 589 (1971); Lee v Rochester, 254 
AD2d 790, 677 NYS2d 848 (4th Dept 1998); ATN Marts, Inc. v Ireland, 
195 AD2d 959, 600 NYS2d 590 (4th Dept 1993); Kaplan v MacNamara, 
116 AD2d 626, 497 NYS2d 710 (2d Dept 1986). It must be shown that 
defendant knew or believed the statement to be false, see O’Rorke v 
Carpenter, 55 NY2d 798, 447 NYS2d 434, 432 NE2d 136 (1981); Pecue 
v West, 233 NY 316, 135 NE 515 (1922); Breen v Leonard, 198 AD2d 
392, 604 NYS2d 169 (2d Dept 1993). Even if the defendant knew the 
statement to be false, there is no abuse of the privilege if defendant has 
presented it as rumor or suspicion only, “with no vouching on his part, 
directly or indirectly, that its contents were true,” Stukuls v State, 42 
NY2d 272, 397 NYS2d 740, 366 NE2d 829 (1977) (concurring opinion); 
see Pecue v West, 233 NY 316, 185 NE 515 (1922); Restatement, Second, 
Torts § 602. 


To negate abuse in a privilege situation, defendant may, as in a pu- 
nitive damage situation, prove retraction or correction or that defendant 
acted with probable cause, see this Comment, supra, and the Comment 
to PJI 3:30. Provocation, however, is relevant only as concerns the 
defense of reply, considered above, although, of course, if the complete 
defense of reply fails, plaintiff's provocative statement may be 
considered in mitigation of damages, Shenkman v O’Malley, 2 AD2d 
567, 157 NYS2d 290 (ist Dept 1956). As to mitigation, see the Com- 
ments to PJI 3:29 and 3:30. 
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3. TRUTH 


PJI 3:33. Intentional 
Torts—Defamation—Defenses—Truth 


Defendant claims that the (written, oral) state- 
ment he, she is charged with making is, in fact, 
true. Truth is a complete defense to an action for 
(libel, slander) no matter how much harm is done 
by the statement. The burden is on the defendant 
to prove by a fair preponderance of the credible 
evidence, as I have defined that term for you, that 
at the time the statement was made it was true. 


To establish a defense of truth, defendant must 
prove that the statement as a whole was true. It is 
not sufficient that a part of the statement was true. 
This does not mean, however, that every word in 
every sentence need be proved true. Minor inac- 
curacies in the statement may be disregarded in 
determining whether the statement is true. 


You will find from the evidence presented what 
the truth was and then compare that with the 
(written, oral) statement which you find was made 
by the defendant, taking that statement according 
to the ordinary meaning of the words. If you find 
that the statement was false, then your finding will 
be for the plaintiff on this issue. If you find that 
the statement was true, then your finding will be 
for the defendant on this issue. 


Comment 
[See Introductory Statement preceding PJI 3:23.] 


Caveat: Truth is considered a defense only in defamation actions 
involving private plaintiffs and speech relating to matters of purely 
private concern. 


Based on White v Barry, 288 NY 37, 41 NE2d 448 (1942); Flecken- 
stein v Friedman, 266 NY 19, 193 NE 537 (1934); Cafferty v Southern 
Tier Pub. Co., 226 NY 87, 123 NE 76 (1919); Grieco v Galasso, 297 
AD2d 659, 747 NYS2d 120 (2d Dept 2002) (citing PJI); Han v State, 186 
AD2d 536, 588 NYS2d 358 (2d Dept 1992); Hornyak v Hearst Corpora- 
tion, 272 App Div 866, 71 NYS2d 713 (1st Dept 1947); see Ingber v 
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Lagarenne, 299 AD2d 608, 750 NYS2d 172 (3d Dept 2002); O’Connor v 
Field, 266 App Div 121, 41 NYS2d 492 (1st Dept 1943); George v Time, 
Inc., 259 App Div 324, 19 NYS2d 385 (1st Dept 1940), affd, 287 NY 742, 
39 NE2d 941 (1942); Restatement, Second, Torts § 581A, Comment f. 


Defendant has the burden of proving the truth of the statement, 
Bingham v Gaynor, 203 NY 27, 96 NE 84 (1911); Silverman v Clark, 35 
AD3d 1, 822 NYS2d 9 (1st Dept 2006); Dec v Auburn Enlarged School 
Dist., 249 AD2d 907, 672 NYS2d 591 (4th Dept 1998); Bounds v Mutual 
of Omaha Ins. Co., 37 AD2d 1008, 325 NYS2d 573 (3d Dept 1971). 
Truth, sometimes referred to as justification, is a complete defense, 
Bingham v Gaynor, supra; Com. Motor Parts Ltd. v Bank of Nova Scotia, 
44 AD2d 375, 355 NYS2d 138 (1st Dept 1974), affd, 37 NY2d 824, 377 
NYS2d 482, 339 NE2d 888 (1975); Udell v NYP Holdings, Inc., 169 
AD3d 954, 94 NYS3d 314 (2d Dept 2019) (truth is absolute defense to a 
defamation action); Bell v Alden Owners, Inc., 299 AD2d 207, 750 
NYS2d 27 (1st Dept 2002); Dillon v New York, 261 AD2d 34, 704 NYS2d 
1 (1st Dept 1999); McCormack v Port Washington Union Free School 
Dist., 225 AD2d 531, 638 NYS2d 488 (2d Dept 1996); Schiffer v Tarry- 
town Boat Club, Inc., 219 AD2d 704, 631 NYS2d 435 (2d Dept 1995); 
Restatement, Second, Torts § 581A, which must be pleaded af- 
firmatively, Theodore v Daily Mirror, 282 NY 345, 26 NE2d 286 (1940), 
and in detail, Fleckenstein v Friedman, 266 NY 19, 193 NE 537 (1934); 
Bingham v Gaynor, supra; Bounds v Mutual of Omaha Ins. Co., supra; 
Meyers v Huschle Bros., 273 App Div 107, 75 NYS2d 354 (1st Dept 
1947). To constitute a complete defense, however, the matter pleaded 
and proved as truth must establish the truth of the precise charge made 
in the defamatory statement, Crane v New York World Telegram 
Corporation, 308 NY 470, 126 NE2d 753 (1955); White v Barry, 288 NY 
37, 41 NE2d 448 (1942); Abell v Cornwall Industrial Corporation, 241 
NY 327, 150 NE 132 (1925); Bingham v Gaynor, supra. The defense 
requires a showing that the allegedly defamatory statement is 
substantially true, Reus v ETC Housing Corporation, 203 AD3d 1281, 
164 NYS3d 692 (3d Dept 2022); Franklin v Daily Holdings, Inc., 135 
AD3d 87, 21 NYS3d 6 (1st Dept 2015). Provided that the defamatory 
material on which the action is based is substantially true, truth need 
not be established to an extreme literal degree, and minor inaccuracies 
are allowed, Reus v ETC Housing Corporation, supra. A statement is 
substantially true if it would not have a different effect on the mind of 
the reader from that which the pleaded truth would have produced, 
Udell v NYP Holdings, Inc., supra. 


A related theory, called the “own words defense,” provides a 
complete defense where the plaintiff's own statements are accurately 
quoted, even where there are some contextual discrepancies, see id. Al- 
though the doctrine was discussed in Franklin v Daily Holdings, Inc., 
supra, it has neither been accepted or rejected by the New York courts, 
id. 

Evidence which tends but fails to establish the truth of the precise 


charge is admissible to mitigate damages, see comment to PJI 3:29. 
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(Note, the early rule was that damages could be aggravated by a plea of 
truth if it appeared that the defense was pleaded without evidence to 
support it, but this rule was changed by statute, see Bush v Prosser, 11 
NY 347 (1854).) Where there are separate defamations, defendant may 
plead justification as to one and not the others, Lanpher v Clark, 149 
NY 472, 44 NE 182 (1896); see Morse v Press Pub. Co., 49 App Div 375, 
63 NYS 423 (1st Dept 1900), but where there is only one defamation, 
proof that the charge is partially true is insufficient to establish the 
defense, Crane v New York World Telegram Corporation, supra; Morse 
v Press Pub. Co., supra. If, however, the defense is broad enough to 
cover completely one of several interpretations which the jury might 
reasonably place upon the meaning of the defamatory words, it is suf- 
ficient, Foley v Press Pub. Co., 226 App Div 535, 235 NYS 340 (1st Dept 
1929). 


Rumor or common report is not competent evidence on the issue of 
truth, Abell v Cornwall Industrial Corporation, 241 NY 327, 150 NE 
132 (1925); see Crane v New York World Telegram Corporation, 308 NY 
470, 126 NE2d 753 (1955); Hatfield v Lasher, 81 NY 246 (1880). 
Defendant must establish to the jury’s satisfaction that the accusation 
made in the defamatory statement, taken according to the ordinary 
meaning of the language used, is substantially true, Greenberg v 
Winchell, 136 NYS2d 877 (Sup 1954). 


Whether truth has been established is a question for the jury when 
the facts presented to prove truth are disputed, Dache v Abraham & 
Straus, Inc., 272 App Div 778, 70 NYS2d 319 (2d Dept 1947); Van 
Arsdale v Time, Inc., 265 App Div 919, 39 NYS2d 413 (1st Dept 1942), 
or when the meaning of the language used in the defamatory statement 
is unclear, Fleckenstein v Friedman, 266 NY 19, 193 NE 5387 (1934); 
Van Arsdale v Time, Inc., supra, and see Comments to PJI 3:24. 
However, when the evidence presented falls short of establishing the 
truth of the charge made in the defamatory statement, and the plaintiff 
has otherwise established his or her cause of action, the court should 
charge that plaintiff is entitled to compensatory damages as a matter of 
law, Abell v Cornwall Industrial Corporation, 241 NY 327, 150 NE 132 
(1925); see Lewis v Chemical Foundation, 262 NY 489, 188 NE 33 (1933). 
Similarly, if the undisputed evidence establishes the truth of part of the 
claimed defamation, defendant is entitled to an instruction taking that 
part of the issue away from the jury, Holmes v Jones, 121 NY 461, 24 
NE 701 (1890), and if the undisputed evidence establishes the truth of 
the entire statement, there is no issue to be submitted to the jury, Klein 
v Prial, 32 AD2d 925, 302 NYS2d 295 (2d Dept 1969), affd, 28 NY2d 
506, 318 NYS2d 946, 267 NE2d 589 (1971); see Ingber v Lagarenne, 299 
AD2d 608, 750 NYS2d 172 (3d Dept 2002). 


472 


Torts OTHER THAN NEGLIGENCE PJI 3:34 
I. CoMPLETE CHARGES 


1. INTENTIONAL TorTsS—DEFAMATION—LIBEL—PUBLIC OFFICIAL/PUBLIC 
FIGURE 


PJI 3:34. Complete Charge—Intentional Torts— 
Defamation—Libel—Public Official/Public 
Figure 


This is an action to recover damages for libel. 
A libel is a writing or broadcast which tends to ex- 
pose the plaintiff to public hatred, contempt, 
ridicule or disgrace. /State facts alleged to constitute 
the defamation, such as:—(Plaintiff claims that the 
defendant published an article in its newspaper 
which falsely accused the plaintiff of 
embezzlement.)/ Specifically, plaintiff claims that 
the following statement was defamatory: [quote 
statement] 


To recover damages for libel, plaintiff has the 
burden of proving several distinct elements. If the 
plaintiff has proved all of these elements, you will 
decide in plaintiffs favor and go on to determine 
the amount of damages. However, if plaintiff failed 
to prove any one of these elements, plaintiff may 
not recover. 


First, plaintiff must prove by a fair preponder- 
ance of the credible evidence that the statement 
was defamatory, meaning that the statement had a 
tendency to expose the plaintiff to public hatred, 
contempt, ridicule or disgrace. 


Second, plaintiff must prove by a fair prepon- 
derance of the credible evidence that the state- 
ment referred to the plaintiff, meaning that the 
statement would be reasonably understood to be 
about the plaintiff. 


Third, plaintiff must prove by a fair preponder- 
ance of the credible evidence that defendant 
published or broadcast the statement, meaning 
that the defendant communicated the statement to 
someone other than the plaintiff. 
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Fourth, plaintiff must prove by clear and 
convincing evidence that the statement was false, 
meaning substantially untrue. 


Fifth, plaintiff must prove by clear and con- 
vincing evidence that when defendant made the 
statement, defendant knew that they were false or 
acted in reckless disregard of the truth or falsity 
of the statement. 


You will notice that I told you that the plaintiff 
must prove three of these elements of (his, her, its) 
libel claim by a “fair preponderance of the cred- 
ible evidence” and two elements by “clear and 
convincing evidence.” 


What does “a fair preponderance of the cred- 
ible evidence” mean? The credible evidence means 
the testimony or exhibits that you find to be 
worthy of belief. A preponderance means the 
greater part of such evidence. That does not mean 
the greater number of witnesses or the greater 
length of time taken by either side. The phrase 
refers to the quality of the evidence, that is, its 
convincing quality, the weight and the effect that 
it has on your mind. The law requires that, in or- 
der for the plaintiff to sustain (his, her, its) burden 
of proof, the evidence that supports (his, her, its) 
claim must appeal to you as more nearly represent- 
ing what took place than that opposed to (his, her, 
its) claim. If it does not, or if it weighs so evenly 
that you are unable to say that there is a prepon- 
derance on either side, then you must decide the 
question in favor of the defendant. If the evidence 
favoring the plaintiff's claim outweighs the evi- 
dence opposed to it then you must decide in favor 
of the plaintiff. 


As I told you, plaintiff has the burden of prov- 
ing, by clear and convincing evidence, that the 
statement was false and that when defendant made 
the statement, defendant knew that it was false or 
acted with reckless disregard of whether it was 
true or false. “Clear and convincing evidence” is a 
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more demanding standard of proof than a fair 
preponderance of the credible evidence. Clear and 
convincing evidence is evidence that satisfies you 
that there is a high degree of probability that the 
statement was substantially untrue and that when 
defendant made the statement, defendant knew 
that it was false or acted with reckless disregard 
of whether it was true or false. 


The first question for you to decide is whether 
defendant’s statement was defamatory. A state- 
ment is defamatory if it tends to expose the plain- 
tiff to public hatred, contempt, ridicule or dis- 
grace—that is, if it would tend to lead the average 
person in the community to form an evil or bad 
opinion of the plaintiff. A statement is also defam- 
atory if it tends to discredit the plaintiff in the 
conduct of (his, her, its) occupation, profession, 
trade or office. 


Not every unpleasant or uncomplimentary 
statement is defamatory. A statement that is 
merely unpleasant, offensive or embarrassing, or 
that hurts the plaintiffs feelings, is not necessarily 
defamatory. Because language often has different 
meanings, the law imposes upon the plaintiff the 
burden of proving that the statement about which 
plaintiff complains would in fact be understood by 
the average person as defamatory. 


[State facts alleged to constitute the defamation, such 
as:—(Plaintiff claims that the defendant published 
an article in its newspaper which called him an 
embezzler.)/ Specifically, plaintiff claims that the 
following statement was defamatory: /quote state- 
ment] 


If you find that the statement did not tend to 
expose the plaintiff to public hatred, contempt, 
ridicule or disgrace or to discredit the plaintiff in 
the conduct of (his, her, its) occupation, profes- 
sion, trade or office, then you need proceed no fur- 
ther and report to the Court. If you find from the 
evidence that the plaintiff has proved that the 


475 


PJI 3:34 PATTERN June INSTRUCTIONS 


476 


statement in the article tended to expose the 
plaintiff to public hatred, contempt, ridicule or 
disgrace or to discredit the plaintiff in the conduct 
of (his, her, its) occupation, profession, trade or of- 
fice, then you must find the statement defamatory 
and proceed to consider the remaining elements. 


The second element that plaintiff must prove 
is that the statement referred to (him, her, it); that 
is, the plaintiff must prove that the statement was 
communicated to third persons who reasonably 
would have understood the statement to refer to 
the plaintiff. 


The article does not mention plaintiff by name, 
but plaintiff claims that it would be commonly 
understood by readers of average intelligence from 
[here set forth references in the article and extrinsic facts 
in plaintiffs background that plaintiff contends connect 
the article to plaintiff] that the article referred to 
(him, her, it). If you find that it would not be com- 
monly understood by readers of average intel- 
ligence from the content of the article, taken ac- 
cording to the customary use of language, and 
from facts about plaintiff known to such readers, 
that the article referred to plaintiff, then you need 
proceed no further and report to the Court. If you 
find that it would be commonly understood by such 
readers from the content of the article, taken ac- 
cording to the customary use of language, and 
from facts about plaintiff known to such readers, 
that the article referred to the plaintiff, then you 
must consider the remaining elements of plaintiff's 
case. 


The third element that plaintiff must prove is 
that defendant published the statement, that is, 
that the defendant’s statement was (read, heard) 
by some person or persons other than the plaintiff. 


[State the facts alleged to constitute the publica- 
tion and state the contentions of the parties.] 


If you find that defendant’s statement was not 
(read, heard) by someone other than the plaintiff, 
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then you need proceed no further and report to 
the Court. If you find that defendant’s statement 
was (read, heard) by someone other than the 
plaintiff, then you must proceed to consider the 
other elements of plaintiff's case. 


The fourth element that the plaintiff must 
prove and this must be proved by clear and con- 
vincing evidence, as I have defined that term for 
you, is that the statement was false. A statement is 
false if it is not substantially true. Minor inaccura- 
cies in the statement may be disregarded in deter- 
mining whether the statement is false. 


You will determine from the evidence pre- 
sented what the truth was and then compare that 
with the statement which you find was made by 
the defendant, taking that statement according to 
the ordinary meaning of its words. If you find that 
the statement was true, then you need proceed no 
further and report to the Court. If you find that 
the statement was false, then you must proceed to 
consider the other elements of plaintiff's case. 


The fifth element that plaintiff must prove— 
and this must be proved by clear and convincing 
evidence—as I have defined that term for you, is 
that when defendant made the statement, defen- 
dant knew that it was false or acted in reckless 
disregard of its truth or falsity. Reckless disregard 
means that when defendant made the statement, 
(he, she, it) had serious doubts as to the truth of 
the statement or made the statement with a high 
degree of awareness that it was probably false. 


If you find that plaintiff has not proved by 
clear and convincing evidence that when defen- 
dant made the statement, (he, she, it) knew that it 
was false or acted in reckless disregard of its truth 
or falsity, then you need proceed no further and 
report to the Court. If you find that the plaintiff 
has proved by clear and convincing evidence that 
when defendant made the statement, (he, she, it) 
knew that it was false or acted in reckless disre- 
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gard of its truth or falsity, then you will proceed 
to consider /here state the defenses, or if no defenses, 
damages]. 


[Where defendant asserts the defense of fair and 
true report, add the following:] 


Defendant claims that its article is a fair and 
true report of an official proceeding before /state 
name of judicial, legislative or other official body 
involved]. Under the law, defendant cannot be held 
liable to the plaintiff for publishing a fair and true 
report of an official proceeding, even though a de- 
famatory statement was made in the proceeding. 
The law protects the defendant no matter how 
injurious the publication was to the plaintiff, if the 
publication was a fair and true report of what oc- 
curred at the proceeding and the headlines were 
fair and true summaries of the report. The state- 
ment of the defendant is protected under the law 
but only to the extent that the statement was actu- 
ally a part of the official proceeding. The protec- 
tion does not extend to a statement which was not 
a part of the official proceeding itself. The burden 
is on the defendant to prove by a fair preponder- 
ance of the credible evidence, as I have defined 
that term for you, that its publication was a fair 
and true report of the proceeding. 


In order to constitute a fair and true report, it 
is not necessary that defendant quote the exact 
words of the proceeding. A report which para- 
phrases, summarizes or condenses the words used 
in the proceeding is fair and true if the substance 
of the proceeding is stated fairly and with substan- 
tial accuracy. An article which is slanted or one- 
sided or which is inaccurate in a substantial re- 
spect is not a fair and true report. The test is 
whether the report as published would have a 
substantially different effect on the mind of the 
reader than the effect the proceeding would have 
had on the mind of the reader had the reader been 
actually present at the proceeding. If you find that 
the report, taking it according to its ordinary 


Torts OTHER THAN NEGLIGENCE PJI 3:34 


meaning, states fairly and with substantial ac- 
curacy what took place at the proceeding and 
contains no defamatory matter that was not part 
of the proceeding, you will find that the report was 
fair and true. If you find that the report does not 
state fairly or with substantial accuracy what took 
place at the proceeding or that it contains defama- 
tory matter that was not part of the proceeding, 
you will find that the report was not fair and true. 


You must also consider whether the (headlines, 
headnotes, subheadings, captions) published with 
the report, taken according to the ordinary mean- 
ing of the language used, fairly and truly sum- 
marize the content of the report published by 
defendant. If they do and if you have found the 
article to be a fair and true report, then you will 
find for the defendant on this issue and report to 
the court. However, if you find that the article was 
not a fair and true report, or you find that the 
(headlines, headnotes, subheadings, captions) do 
not fairly and truly summarize the content of the 
report, then you will proceed to consider the ques- 
tion of damages. 


The fact that I instruct you on the law of dam- 
ages must not be taken as an indication that you 
should decide for the plaintiff. You will decide on 
the evidence presented and the rules of law that I 
have given you whether the plaintiff is entitled to 
recover from the defendant. 


If you decide that the plaintiff is entitled to re- 
cover, you will award an amount as, in the exercise 
of your good judgment and common sense, you 
decide is fair and just compensation for the injury 
to plaintiff's reputation and the humiliation and 
mental anguish in (his, her) public and private life 
which you decide was caused by defendant’s 
statement. In fixing that amount you should con- 
sider the plaintiff's standing in the community, the 
nature of defendant’s statement made about the 
plaintiff, the extent to which the statement was 
circulated, the tendency of the statement to injure 
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a person such as the plaintiff, and all of the other 
facts and circumstances in the case. These dam- 
ages cannot be proved with mathematical 
accuracy. Fair compensation may vary, ranging 
from one dollar, if you decide that there was no 
injury, to a substantial sum if you decide that the 
injury was substantial. 


[The punitive damages charge is omitted here 
because that issue should be tried separately 
before the same jury.] 


I am going to provide you with a written 
verdict form. You will decide this case by answer- 
ing the following questions: /see PJI 3:34 SV] 


Comment 


Caveat: This charge is appropriate for cases involving libel on its 
face. In cases involving libel by extrinsic fact, slander or those involving 
the single instance rule, the charge must be modified accordingly. 


This pattern charge incorporates the charges contained at PJI 3:23 
(elements of case), PJI 3:24 (defamatory meaning), PJI 3:25 (reference 
to plaintiff), PJI 3:26 (publication), PJI 3:27 (falsity), PJI 3:28 
(constitutional malice), PJI 3:29 (presumed damages), and PJI 3:31 
(defense of fair and true report). 


A special verdict form for use in conjunction with the pattern charge 
follows. When the special verdict form is prepared for use, signature 
lines should be included after each question, see Comment, PJI 1:95. 
The completed special verdict form should be marked as a court exhibit. 


Special Verdict Form PJI 3:34 SV 
Answer the following: 


1. Has the plaintiff proved by a fair preponderance of the 
credible evidence that the statements were defamatory? 


At least five jurors must agree on the answer to this 
question. 


‘Yes. NOs 


[Insert signature lines] 
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If your answer to this question is No, proceed no further 
and report to the Court. 


2. Has the plaintiff proved by a fair preponderance of the 
credible evidence that the statements referred to the plaintiff? 


At least five jurors must agree on the answer to this 
question. 


Nes: 3°) No.- 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


3. Has the plaintiff proved by a fair preponderance of the 
credible evidence that defendant published or broadcast the state- 
ments? 


At least five jurors must agree on the answer to this 
question. 


Ves ® 2) Nose: 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


4. Has the plaintiff proved by clear and convincing evidence 
that the statements were false? 


At least five jurors must agree on the answer to this 


question. 


eam sNo. 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


5. Has the plaintiff proved by clear and convincing evidence 
that when defendant made the statements, defendant knew that 
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they were false or acted in reckless disregard of the truth or falsity 
of the statements? 


At least five jurors must agree on the answer to this 


question. 


Yegoie No 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


[Where defendant asserts the defense of fair and true report, 
add the following questions numbered 6, 7 and 6a:] 


6. Has the defendant proved by a fair preponderance of the 
credible evidence that its report was a fair and true report of the 
proceeding? 


At least five jurors must agree on the answer to this 
question. 


Yes)_» sy Nous 


[Insert signature lines/ 


7. Has the defendant proved by a fair preponderance of the 
credible evidence that the (headlines, headnotes, subheadings, cap- 
tions) publicized with the report were fair and true summaries of 
the report? 


At least five jurors must agree on the answer to this 
question. 


Yeo Nos ss 


[Insert signature lines] 


If your answers to both this question and question number 
6 are yes, proceed no further and report to the Court. 


[In cases where there is a question of fact concerning 
whether the allegedly defamatory statement was a part of an of- 
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ficial proceeding, the following question should precede #6 
above./ 


6a. Has the defendant proved by a fair preponderance of the 
credible evidence that the defamatory statement was a part of an 
official proceeding? 


At least five jurors must agree on the answer to this 
question. 


Vea IND 


[Insert signature lines] 


If your answer to this question is No, do not answer ques- 
tion #7. 


8. State the amount of compensatory (presumed) damages, if 
any, awarded to the plaintiff. (If there is more than one defendant, 
each defendant should be listed separately with signature lines for 
five jurors following each name.) 


Amount $___ 


If you decide not to make an award, you will insert the 
word “none”. 


At least five jurors must agree on the answer to this 
question. 


[Insert signature lines] 
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2. INTENTIONAL TORTS—DEFAMATION—LIBEL—PRIVATE PERSON AND 
SPEECH OF PuBLic CONCERN 


PJI 3:34A. Complete Charge—Intentional Torts— 
Defamation—Libel—Private Person and 
Speech of Public Concern 


This is an action to recover damages for libel. 
A libel is a writing or broadcast which tends to ex- 
pose the plaintiff to public hatred, contempt, 
ridicule or disgrace. /State facts alleged to constitute 
the defamation, such as:—(Plaintiff claims that the 
defendant published an article in its newspaper 
which falsely accused the plaintiff of 
embezzlement.)/ Specifically, plaintiff claims that 
the following statement was defamatory: [quote 
statement] 


To recover damages for libel, plaintiff has the 
burden of proving six elements. If the plaintiff has 
proved all six of these elements, you will decide in 
plaintiff's favor and proceed to determine the 
amount of damages. However, if plaintiff has failed 
to prove any one of these six elements, plaintiff 
may not recover. 


First, plaintiff must prove that the statement 
was defamatory, meaning that the statement had a 
tendency to expose the plaintiff to public hatred, 
contempt, ridicule or disgrace. 


Second, plaintiff must prove that the statement 
referred to the plaintiff, meaning that the state- 
ment would be reasonably understood to be about 
the plaintiff. 


Third, plaintiff must prove that defendant 
published or broadcast the statement, meaning 
that the defendant communicated the statement to 
someone other than the plaintiff. 


Fourth, plaintiff must prove that the statement 
was false, meaning substantially untrue. 


Fifth, plaintiff must prove that defendant 
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published the statement in a grossly irresponsible 
manner without consideration for the standards of 
information gathering and dissemination followed 
by responsible parties. 


Sixth, plaintiff must prove that the statement 
proximately caused actual harm to the plaintiff, 
meaning that the plaintiff suffered damages such 
as personal humiliation, mental anguish and suf- 
fering or damage to plaintiff's reputation or stand- 
ing in the community. 


The plaintiff has the burden of proving these 
six elements of (his, her, its) libel claim by a “fair 
preponderance of the credible evidence.” What 
does “a fair preponderance of the credible evi- 
dence” mean? The credible evidence means the 
testimony or exhibits that you find to be worthy of 
belief. A preponderance means the greater part of 
such evidence. That does not mean the greater 
number of witnesses or the greater length of time 
taken by either side. The phrase refers to the qual- 
ity of the evidence, that is, its convincing quality, 
the weight and the effect that it has on your mind. 
The law requires that, in order for the plaintiff to 
sustain (his, her, its) burden of proof, the evidence 
that supports (his, her, its) claim must appeal to 
you as more nearly representing what took place 
than that opposed to (his, her, its) claim. If it does 
not, or if it weighs so evenly that you are unable to 
say that there is a preponderance on either side, 
then you must decide the question in favor of the 
defendant. If the evidence favoring the plaintiffs 
claim outweighs the evidence opposed to it then 
you must decide in favor of the plaintiff. 


The first question for you to decide is whether 
defendant’s statement was defamatory. A state- 
ment is defamatory if it tends to expose the plain- 
tiff to public hatred, contempt, ridicule or dis- 
grace—that is, if it would tend to lead the average 
person in the community to form an evil or bad 
opinion of the plaintiff. A statement is also defam- 
atory if it tends to discredit the plaintiff in the 
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conduct of (his, her, its) occupation, profession, 
trade or office. | 


Not every unpleasant or uncomplimentary 
statement is defamatory. A statement that is 
merely unpleasant, offensive or embarrassing, or 
that hurts the plaintiff's feelings, is not necessarily 
defamatory. Because language often has different 
meanings, the law imposes upon the plaintiff the 
burden of proving that the statement about which 
plaintiff complains would in fact be understood by 
the average person as defamatory. 


[State facts alleged to constitute the defamation, such 
as:—(Plaintiff claims that the defendant published 
an article in its newspaper which called him an 
embezzler.)/ Specifically, plaintiff claims that the 
following statement was defamatory: /quote state- 
ment] 


If you find that the statement did not tend to 
expose the plaintiff to public hatred, contempt, 
ridicule or disgrace or to discredit the plaintiff in 
the conduct of (his, her, its) occupation, profes- 
sion, trade or office, then you need proceed no fur- 
ther and report to the Court. If you find from the 
evidence that the plaintiff has proved that the 
statement in the article tended to expose the 
plaintiff to public hatred, contempt, ridicule or 
disgrace or to discredit the plaintiff in the conduct 
of (his, her, its) occupation, profession, trade or of- 
fice, then you must find the statement defamatory 
and proceed to consider the remaining elements. 


The second element that plaintiff must prove 
is that the statement referred to (him, her, it); that 
is, the plaintiff must prove that the statement was 
communicated to third persons who reasonably 
would have understood the statement to refer to 
the plaintiff. 


The article does not mention plaintiff by name, 
but plaintiff claims that it would be commonly 
understood by readers of average intelligence from 
[here set forth references in the article and extrinsic facts 
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in plaintiffs background that plaintiff contends connect 
the article to plaintiff] that the article referred to 
(him, her, it). If you find that it would not be com- 
monly understood by readers of average intel- 
ligence from the content of the article, taken ac- 
cording to the customary use of language, and 
from facts about plaintiff known to such readers, 
that the article referred to plaintiff, then you need 
proceed no further and report to the Court. If you 
find that it would be commonly understood by such 
readers from the content of the article, taken ac- 
cording to the customary use of language, and 
from facts about plaintiff known to such readers, 
that the article referred to the plaintiff, then you 
must consider the remaining elements of plaintiffs 
case. 


The third element that plaintiff must prove is 
that defendant published the statement, that is, 
that the defendant’s statement was (read, heard) 
by some person or persons other than the plaintiff. 


[State the facts alleged to constitute the publica- 
tion and state the contentions of the parties. / 


If you find that defendant’s statement was not 
(read, heard) by someone other than the plaintiff, 
then you need proceed no further and report to 
the Court. If you find that defendant’s statement 
was (read, heard) by someone other than the 
plaintiff, then you must proceed to consider the 
other elements of plaintiffs case. 


The fourth element that plaintiff must prove is 
that the statement was false. A statement is false if 
it is not substantially true. Minor inaccuracies in 
the statement may be disregarded in determining 
whether the statement is false. 


You will determine from the evidence pre- 
sented what the truth was and then compare that 
with the statement which you find was made by 
the defendant, taking that statement according to 
the ordinary meaning of its words. If you find that 
the statement was true, then you need proceed fur- 
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ther and report to the Court. If you find that the 
statement was false, then you must proceed to 
consider the other elements of plaintiffs case. 


The fifth element that plaintiff must prove is 
that defendant published the statement in a 
grossly irresponsible manner without due consid- 
eration for the standards of information gathering 
and dissemination ordinarily followed by respon- 
sible (broadcasters, magazines, newspapers, etc.). 
To establish that defendant acted in a grossly ir- 
responsible manner, plaintiff must prove that 
defendant disregarded a risk that the statement 
was false and that defendant’s disregard was a 
substantial departure from accepted standards 
and practices for information gathering and verifi- 
cation ordinarily followed by responsible (broad- 
casters, magazines, newspapers, etc.). 


If you find that the plaintiff has failed to prove 
that the defendant was grossly irresponsible, then 
you need proceed no further and you should report 
to the Court. If you find that the plaintiff has 
proved that the defendant was grossly irrespon- 
sible, then you must proceed to consider the other 
elements of plaintiffs case. 


The sixth element that plaintiff must prove is 
actual harm. This means that you may not presume 
that plaintiff has been damaged. Rather, plaintiff 
must prove damage to (his, her) reputation or 
standing in the community, or damages such as 
personal humiliation, mental anguish and 
suffering. In order to do this, plaintiff need not of- 
fer evidence which assigns an actual dollar amount 
to the injury. If you find that the plaintiff has failed 
to prove actual harm, then you need proceed no 
further and you should report to the Court. If you 
find that plaintiff did suffer such actual harm, then 
you will proceed to consider /here state the defenses 
or if no defenses, damages]. 


[Where defendant asserts the defense of fair 
and true report, add the following:] 
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Defendant claims that its article is a fair and 
true report of an official proceeding before /state 
name of judicial, legislative or other official body 
involved]. Under the law, defendant cannot be held 
liable to the plaintiff for publishing a fair and true 
report of an official proceeding, even though a de- 
famatory statement was made in the proceeding. 
The law protects the defendant no matter how 
injurious the publication was to the plaintiff, if the 
publication was a fair and true report of what oc- 
curred at the proceeding and the headlines were 
fair and true summaries of the report. The state- 
ment of the defendant is protected under the law 
but only to the extent that the statement was actu- 
ally a part of the official proceeding. The protec- 
tion does not extend to a statement which was not 
a part of the official proceeding itself. The burden 
is on the defendant to prove by a fair preponder- 
ance of the credible evidence, as I have defined 
that term for you, that its publication was a fair 
and true report of the proceeding. 


In order to constitute a fair and true report, it 
is not necessary that defendant quote the exact 
words of the proceeding. A report which para- 
phrases, summarizes or condenses the words used 
in the proceeding is fair and true if the substance 
of the proceeding is stated fairly and with substan- 
tial accuracy. An article which is slanted or one- 
sided or which is inaccurate in a substantial re- 
spect is not a fair and true report. The test is 
whether the report as published would have a 
substantially different effect on the mind of the 
reader than the effect the proceeding would have 
had on the mind of the reader had the reader been 
actually present at the proceeding. If you find that 
the report, taking it according to its ordinary 
meaning, states fairly and with substantial ac- 
curacy what took place at the proceeding and 
contains no defamatory matter that was not part 
of the proceeding, you will find that the report was 
fair and true. If you find that the report does not 
state fairly or with substantial accuracy what took 
place at the proceeding or that it contains defama- 
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tory matter that was not part of the proceeding, 
you will find that the report was not fair and true. 


You must also consider whether the (headlines, 
headnotes, subheadings, captions) published with 
the report, taken according to the ordinary mean- 
ing of the language used, fairly and truly sum- 
marize the content of the report published by 
defendant. If they do and if you have found the 
article to be a fair and true report, then you will 
find for the defendant on this issue and report to 
the court. However, if you find that the article was 
not a fair and true report, or you find that the 
(headlines, headnotes, subheadings, captions) do 
not fairly and truly summarize the content of the 
report, then you will proceed to consider the ques- 
tion of damages. 


I am now going to instruct you on the law of 
damages. The fact that I instruct you on the law of 
damages must not be taken as an indication that 
you should decide for the plaintiff. You will decide 
on the evidence presented and the rules of law that 
I have given you whether the plaintiff is entitled 
to recover from the defendant. 


If you find that plaintiff did suffer actual harm, 
as I have defined that term for you, you will award 
plaintiff a sum of money that in the exercise of 
your good judgment and common sense, you find 
is fair and just compensation for that injury which 
you find was directly and actually caused by 
defendant’s statement. 


If you find that plaintiff did suffer actual harm, 
you may also award plaintiff such amount as, in 
the exercise of your good judgment and common 
sense, you find is fair and just compensation for 
the injury to plaintiffs reputation and the humili- 
ation and mental anguish in (his, her) public and 
private life which you find was directly and actu- 
ally caused by defendant’s statement. In fixing that 
amount you should consider the plaintiffs stand- 
ing in the community, the nature of defendant’s 
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charge against the plaintiff, the extent to which 
the charge was circulated, the tendency of the 
charge to injure such a person as the plaintiff, and 
all of the other facts and circumstances surround- 
ing the parties. Such damages cannot be proved 
with mathematical certainty. Fair compensation 
may vary, ranging from one dollar, if you decide 
that there was no injury, to a substantial sum if 
you decide that the injury was substantial. 


The damages that I have discussed with you so 
far are called compensatory, because they are 
intended to compensate for injury suffered by the 
plaintiff. In addition, plaintiff asks that you award 
punitive damages. Punitive damages may be 
awarded to punish a defendant who has acted 
maliciously and to discourage others from doing 
the same. A statement is made maliciously if it is 
made with deliberate intent to injure or made out 
of hatred, ill will, or spite or made with wilful, 
wanton, or reckless disregard of another’s rights. 


If you find that, in making the statement about 
the plaintiff, defendant acted maliciously, as I have 
just defined that term for you, you may, but are 
not required to, award plaintiff punitive damages. 
If you find that defendant’s statement was not 
made maliciously, as I have defined that term for 
you, you may not award punitive damages. The 
burden of proving that defendant acted with 
malice is on the plaintiff. In support of (his, her) 
claim of malice, plaintiff claims that /here insert 
facts]. Defendant denies that and [here insert facts/. 


[If the jury decides to award punitive damages, the 
court should proceed to charge the jury on the factors it 
should consider in determining the amount of punitive 
damages, which appear below.] 


In arriving at your decision as to the amount 
of punitive damages you should consider the fol- 
lowing factors: 


1. The nature and reprehensibility of what 
the defendant did. That would include the charac- 
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ter of the wrongdoing and defendant’s awareness 
of what harm the conduct caused or was likely to 
cause. In considering the amount of punitive dam- 
ages to award, you should weigh this factor 
heavily. 


2. The actual and potential harm created by 
defendant’s conduct. The amount of punitive dam- 
ages that you award must be both reasonable and 
proportionate to the actual and potential harm suf- 
fered by the plaintiff, and to the compensatory 
damages you awarded the plaintiff. 


3. The defendant’s financial condition and the 
impact your punitive damages award will have on 
the defendant. 


I am going to provide you with a written 
verdict form. You will decide this case by answer- 
ing the following questions: /see PJI 3:34A SV] 


Comment 


Caveat: This charge is appropriate for cases involving libel on its 
face, when constitutional malice is not an issue. In cases involving libel 
by extrinsic fact, slander or those involving the single instance rule, the 
charge must be modified accordingly. 


This pattern charge incorporates the charges contained at PJI 3:23A 
(elements of case), PJI 3:24 (defamatory meaning), PJI 3:25 (reference 
to plaintiff), PJI 3:26 (publication), PJI 3:27 (falsity), PJI 3:28A (gross 
irresponsibility), PJI 3:29B (compensatory damages-actual harm 
required), PJI 3:30 (punitive damages) and PJI 3:31 (defense of fair and 
true report). 


A special verdict form for use in conjunction with the pattern charge 
follows. When the special verdict form is prepared for use, signature 
lines should be included after each question, see Comment, PJI 1:95. 
The completed special verdict form should be marked as a court exhibit. 


Special Verdict Form PJI 3:34A SV 
Answer the following: 
1. Was the statement defamatory? 


At least five jurors must agree on the answer to this 
question. 
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Ves. Ng... 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


2. Did the statement refer to the plaintiff? 
At least five jurors must agree on the answer to this 
question. 


Yess No. 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


3. Did defendant publish or broadcast the statement? 
At least five jurors must agree on the answer to this 
question. 


YWosw Now 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


4. Was the statement false? 
At least five jurors must agree on the answer to this 
question. 


ese NOW. 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


5. Did defendant publish the statement in a grossly ir- 
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responsible manner without consideration for the standards of in- 
formation gathering and dissemination followed by responsible par- 
ties? 


At least five jurors must agree on the answer to this 


question. 


Yes. No 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


[Where defendant asserts the defense of fair and true report, 
add the following questions numbered 6, 7 and 6a:/ 


6. Was defendant’s report a fair and true report of the proceed- 
ing? 


At least five jurors must agree on the answer to this 
question. 


Yesic!. Noli! 


[Insert signature lines] 


7. Were the (headlines, headnotes, subheadings, captions) 
publicized with the report fair and true summaries of the report? 


At least five jurors must agree on the answer to this 
question. 


Yes: sisNotiss 


[Insert signature lines] 


If your answers to both this question and question number 
6 are yes, proceed no further and report to the Court. 


[In cases where there is a question of fact concerning 
whether the allegedly defamatory statement was a part of an of- 
ficial proceeding, the following question should precede #6 
above./ 
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6a. Was the defamatory statement a part of an official 
proceeding? 


At least five jurors must agree on the answer to this 
question. 


Yes__ No___ 


[Insert signature lines] 


If your answer to this question is No, do not answer ques- 
tion number 7. 


8. State the amount of compensatory damages, if any, 
awarded to the plaintiff for actual harm. (If there is more than one 
defendant, each defendant should be listed separately with 
signature lines for five jurors inserted following each name.) 


Amount $___ 
If you decide not to make an award as to any person listed 


above, you will insert the word “none”. 


At least five jurors must agree on the answer to this 
question. 


[Insert signature lines] 


9. State the amount of general compensatory damages, if any, 
awarded to the plaintiff. (If there is more than one defendant, each 
defendant should be listed separately with signature lines for five 
jurors inserted following each name.) 


Amount: o.-2 


If you decide not to make an award as to any person listed 
above, you will insert the word “none”. 


At least five jurors must agree on the answer to this 
question. 


[Insert signature lines] 


10. Is plaintiff entitled to punitive damages against defen- 
dant? (If there is more than one defendant, each should be listed 
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separately and signature lines for five jurors should be inserted fol- 


lowing each name.) 


Yes____ No____ 


At least five jurors must agree on the answer to this 
question. 


[Insert signature lines] 
Supplementary Special Verdict Form PJI 3:34Al SV 


1. State the amount of punitive damages you award against 
defendant. (If there is more than one defendant, each should be listed 
separately and signature lines for five jurors should be inserted follow- 
ing each name.) 


Amount $___ 


At least five jurors must agree on the answer to this question. 


[Insert signature lines] 
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3. INTENTIONAL ToRTS—DEFAMATION—LIBEL ON ITS FACE—PRIVATE 
PERSON AND SPEECH OF PrivATE CONCERN AND Non-MeEp1A DEFENDANT 


PJI 3:34B. Complete Charge—Intentional Torts— 
Defamation—Libel on its Face—Private 


Person and Speech of Private Concern and 
Non-Media Defendant 


This is an action to recover damages for libel. 
A libel is a writing or broadcast which tends to ex- 
pose the plaintiff to public hatred, contempt, 
ridicule or disgrace. [State facts alleged to constitute 
the defamation, such as:—(Plaintiff claims that the 
defendant circulated a newsletter which falsely 
stated that the plaintiff was insolvent.)/ Specifi- 
cally, plaintiff claims that the following statement 
was defamatory: [quote statement/ 


To recover damages for libel, plaintiff has the 
burden of proving three elements. If the plaintiff 
has proved all three of these elements, you will 
decide in plaintiff's favor and go on to determine 
the amount of damages. However, if plaintiff failed 
to prove any one of these elements, plaintiff may 
not recover. 


First, plaintiff must prove that the statement 
was defamatory, meaning that the statement had a 
tendency to expose the plaintiff to public hatred, 
contempt, ridicule or disgrace. 


Second, plaintiff must prove that the statement 
referred to the plaintiff, meaning that the state- 
ment would be reasonably understood to be about 
the plaintiff. 


Third, plaintiff must prove that defendant 
published or broadcast the statement, meaning 
that the defendant communicated the statement to 
someone other than the plaintiff. 


The plaintiff has the burden of proving these 
three elements by a “fair preponderance of the 
credible evidence.” What does “a fair preponder- 
ance of the credible evidence” mean? The credible 
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evidence means the testimony or exhibits that you 
find to be worthy of belief. A preponderance means 
the greater part of such evidence. That does not 
mean the greater number of witnesses or the 
greater length of time taken by either side. The 
phrase refers to the quality of the evidence, that 
is, its convincing quality, the weight and the effect 
that it has on your mind. The law requires that, in 
order for the plaintiff to sustain his, her burden of 
proof as to each element, the evidence that sup- 
ports (his, her, its) claim must appeal to you as 
more nearly representing what took place than 
that opposed to (his, her, its) claim. If it does not, 
or if it weighs so evenly that you are unable to say 
that there is a preponderance on either side, then 
you must decide the question in favor of the 
defendant. If the evidence favoring the plaintiffs 
claim as to any element outweighs the evidence 
opposed to it, then you must decide in favor of the 
plaintiff. 


The first question for you to decide is whether 
defendant’s statement was defamatory. A state- 
ment is defamatory if it tends to expose the plain- 
tiff to public hatred, contempt, ridicule or dis- 
grace—that is, if it would tend to lead the average 
person in the community to form an evil or bad 
opinion of the plaintiff. A statement is also defam- 
atory if it tends to discredit the plaintiff in the 
conduct of (his, her, its) occupation, profession, 
trade or office. 


Not every unpleasant or uncomplimentary 
statement is defamatory. A statement that is 
merely unpleasant, offensive or embarrassing, or 
that hurts the plaintiffs feelings, is not necessarily 
defamatory. Because language often has different 
meanings, the law imposes upon the plaintiff the 
burden of proving that the statement about which 
plaintiff complains would in fact be understood by 
the average person as defamatory. 


[State facts alleged to constitute the defamation, such 
as:—(Plaintiff claims that the defendant published 
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an article in its newspaper which called him an 
embezzler.)/ Specifically, plaintiff claims that the 
following statement was defamatory: /quote state- 
ment] 


If you find that the statement did not tend to 
expose the plaintiff to public hatred, contempt, 
ridicule or disgrace or to discredit the plaintiff in 
the conduct of (his, her, its) occupation, profes- 
sion, trade or office, then you need proceed no fur- 
ther and report to the Court. If you find from the 
evidence that the plaintiff has proved that the 
statement in the article tended to expose the 
plaintiff to public hatred, contempt, ridicule or 
disgrace or to discredit the plaintiff in the conduct 
of (his, her, its) occupation, profession, trade or of- 
fice, then you must find the statement defamatory 
and proceed to consider the remaining elements. 


The second element that plaintiff must prove 
is that the statement referred to (him, her); that is, 
the plaintiff must prove that the statement was 
communicated to third persons who reasonably 
would have understood the statement to refer to 
the plaintiff. 


The article does not mention plaintiff by name, 
but plaintiff claims that it would be commonly 
understood by readers of average intelligence from 
[here set forth references in the article and extrinsic facts 
in plaintiffs background that plaintiff contends connect 
the article to plaintiff] that the article referred to 
(him, her, it). If you find that it would not be com- 
monly understood by readers of average intel- 
ligence from the content of the article, taken ac- 
cording to the customary use of language, and 
from facts about plaintiff known to such readers, 
that the article referred to plaintiff, then you need 
proceed no further and report to the Court. If you 
find that it would be commonly understood by such 
readers from the content of the article, taken ac- 
cording to the customary use of language, and 
from facts about plaintiff known to such readers, 
that the article referred to the plaintiff, then you 
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must consider the remaining elements of plaintiffs 
case. 


The third element that plaintiff must prove is 
that defendant published the statement, that is, 
that the defendant’s statement was (read, heard) 
by some person or persons other than the plaintiff. 


[State the facts alleged to constitute the publica- 
tion and state the contentions of the parties. 


If you find that defendant’s statement was not 
(read, heard) by someone other than the plaintiff, 
then you need proceed no further and report to 
the Court. If you find that defendant’s statement 
was (read, heard) by someone other than the 
plaintiff, then you must consider the remaining 
elements of plaintiff's case. 


[Where defendant asserts the defense of fair and 
true report, add the following:] 


Defendant claims that its article is a fair and 
true report of an official proceeding before /state 
name of judicial, legislative or other official body 
involved]. Under the law, defendant cannot be held 
liable to the plaintiff for publishing a fair and true 
report of an official proceeding, even though a de- 
famatory statement was made in the proceeding. 
The law protects the defendant no matter how 
injurious the publication was to the plaintiff, if the 
publication was a fair and true report of what oc- 
curred at the proceeding and the headlines were 
fair and true summaries of the report. The state- 
ment of the defendant is protected under the law 
but only to the extent that the statement was actu- 
ally a part of the official proceeding. The protec- 
tion does not extend to a statement which was not 
a part of the official proceeding itself. The burden 
is on the defendant to prove by a fair preponder- 
ance of the credible evidence, as I have defined 
that term for you, that its publication was a fair 
and true report of the proceeding. 


In order to constitute a fair and true report, it 
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is not necessary that defendant quote the exact 
words of the proceeding. A report which para- 
phrases, summarizes or condenses the words used 
in the proceeding is fair and true if the substance 
of the proceeding is stated fairly and with substan- 
tial accuracy. An article which is slanted or one- 
sided or which is inaccurate in a substantial re- 
spect is not a fair and true report. The test is 
whether the report as published would have a 
substantially different effect on the mind of the 
reader than the effect the proceeding would have 
had on the mind of the reader had the reader been 
actually present at the proceeding. If you find that 
the report, taking it according to its ordinary 
meaning, states fairly and with substantial ac- 
curacy what took place at the proceeding and 
contains no defamatory matter that was not part 
of the proceeding, you will find that the report was 
fair and true. If you find that the report does not 
state fairly or with substantial accuracy what took 
place at the proceeding or that it contains defama- 
tory matter that was not part of the proceeding, 
you will find that the report was not fair and true. 


You must also consider whether the (headlines, 
headnotes, subheadings, captions) published with 
the report, taken according to the ordinary mean- 
ing of the language used, fairly and truly sum- 
marize the content of the report published by 
defendant. If they do and if you have found the 
article to be a fair and true report, then you will 
find for the defendant on this issue and report to 
the court. However, if you find that the article was 
not a fair and true report, or you find that the 
(headlines, headnotes, subheadings, captions) do 
not fairly and truly summarize the content of the 
report, then you will proceed to consider the ques- 
tion of damages. 


The fact that I instruct you on the law of dam- 
ages must not be taken as an indication that you 
should decide for the plaintiff. You will decide on 
the evidence presented and the rules of law that I 
have given you whether the plaintiff is entitled to 
recover from the defendant. 
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If you decide that the plaintiff is entitled to re- 
cover, you will award an amount as, in the exercise 
of your good judgment and common sense, you 
decide is fair and just compensation for the injury 
to plaintiff's reputation and the humiliation and 
mental anguish in (his, her) public and private life 
which you decide was caused by defendant’s 
statement. In fixing that amount you should con- 
sider the plaintiff's standing in the community, the 
nature of defendant’s statement made about the 
plaintiff, the extent to which the statement was 
circulated, the tendency of the statement to injure 
a person such as the plaintiff, and all of the other 
facts and circumstances in the case. These dam- 
ages cannot be proved with mathematical 
accuracy. Fair compensation may vary, ranging 
from one dollar, if you decide that there was no 
injury, to a substantial sum if you decide that the 
injury was substantial. 


The damages that I have discussed with you so 
far are called compensatory, because they are 
intended to compensate for injury suffered by the 
plaintiff. In addition, plaintiff asks that you award 
punitive damages. Punitive damages may be 
awarded to punish a defendant who has acted 
maliciously and to discourage others from doing 
the same. A statement is made maliciously if it is 
made with deliberate intent to injure or made out 
of hatred, ill will, or spite or made with wilful, 
wanton, or reckless disregard of another’s rights. 


If you find that, in making the statement about 
the plaintiff, defendant acted maliciously, as I have 
just defined that term for you, you may, but are 
not required to, award plaintiff punitive damages. 
If you find that defendant’s statement was not 
made maliciously, as I have defined that term for 
you, you may not award punitive damages. The 
burden of proving that defendant acted with 
malice is on the plaintiff. In support of (his, her) 
claim of malice, plaintiff claims that [here insert 
facts/. Defendant denies that and [here insert facts]. 


[If the jury decides to award punitive damages, the 
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court should proceed to charge the jury on the factors it 
should consider in determining the amount of punitive 
damages, which appear below.] 


In arriving at your decision as to the amount 
of punitive damages you should consider the fol- 
lowing factors: 


1. The nature and reprehensibility of what 
the defendant did. That would include the charac- 
ter of the wrongdoing and defendant’s awareness 
of what harm the conduct caused or was likely to 
cause. In considering the amount of punitive dam- 
ages to award, you should weigh this factor 
heavily. 


2. The actual and potential harm created by 
defendant’s conduct. The amount of punitive dam- 
ages that you award must be both reasonable and 
proportionate to the actual and potential harm suf- 
fered by the plaintiff, and to the compensatory 
damages you awarded the plaintiff. 


3. The defendant’s financial condition and the 
impact your punitive damages award will have on 
the defendant. 


I am going to provide you with a written 
verdict form. You will decide this case by answer- 
ing the following questions: /see PJI 3:34B SV] 


Comment 


Caveat: This charge is appropriate for cases involving libel on its 
face. In cases involving libel by extrinsic fact, slander or those involving 
the single instance rule, the charge must be modified accordingly. 


In cases involving private plaintiffs, speech of private concern and 
media defendants the charge must be modified to include an instruction 
on fault, see PJI 3:23C and 3:28B for relevant language and discussion. 


This pattern charge incorporates the charges contained at PJI 3:23B 
(elements of case), PJI 3:24 (defamatory meaning), PJI 3:25 (reference 
to plaintiff), PJI 3:26 (publication), PJI 3:29 (presumed damages), PJI 
3:30 (punitive damages) and PJI 3:31 (defense of fair and true report). 


A special verdict form for use in conjunction with the pattern charge 
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follows. When the special verdict form is prepared for use, signature 


lines should be included after each question, see Comment, PJI 1:95. 
The completed special verdict form should be marked as a court exhibit. 


Special Verdict Form PJI 3:34B SV 
Answer the following: 
1. Was the statement defamatory? 
At least five jurors must agree on the answer to this 


question. 


YessiuiNo__ 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


2. Did the statement refer to the plaintiff? 


At least five jurors must agree on the answer to this question. 


Yes:& No = _ 


[Insert signature lines] 


If your answer to this question is No, proceed no further and report 
to the Court. 


3. Did defendant publish or broadcast the statement? 
At least five jurors must agree on the answer to this 
question. 


Yeo. sc nNo 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


[Where defendant asserts the defense of fair and true report, 
add the following questions numbered 4, 5 and 4a:] 
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4. Was defendant’s report a fair and true report of the proceed- 
ing? 


At least five jurors must agree on the answer to this 
question. 


Yes___.. No___ 


[Insert signature lines] 


5. Were the (headlines, headnotes, subheadings, captions) 
publicized with the report fair and true summaries of the report? 


At least five jurors must agree on the answer to this 
question. 


Vesee us No 


[Insert signature lines] 


If your answers to both this question and question number 
4 are yes, proceed no further and report to the Court. 


[In cases where there is a question of fact concerning 
whether the allegedly defamatory statement was a part of an of- 
ficial proceeding, the following question should precede § #4 
above. ] 


4a. Was the defamatory statement a part of an official 
proceeding? 


At least five jurors must agree on the answer to this 
question. 


VWesina > Np 


[Insert signature lines] 


If your answer to this question is No, do not answer ques- 
tion number 5. 


6. State the amount of compensatory (presumed) damages, if 
any, awarded to the plaintiff. (If there is more than one defendant, 
each defendant should be listed separately with signature lines for 
five jurors following each name.) 


505 


PJI 3:34B PATTERN JURY INSTRUCTIONS 


Amount $___ 


If you decide not to make an award, you will insert the 
word “none”. 


At least five jurors must agree on the answer to this 
question. 


[Insert signature lines] 


7. Is plaintiff entitled to punitive damages against defendant? 
(If there is more than one defendant, each should be listed 
separately and signature lines for five jurors should be inserted fol- 
lowing each name.) 


Yes___. No___ 
At least five jurors must agree on the answer to this 
question. 
[Insert signature lines] 


Supplementary Special Verdict Form PJI 3:34B1 SV 


1. State the amount of punitive damages you award against 
defendant. (If there is more than one defendant, each should be listed 
separately and signature lines for five jurors should be inserted follow- 
ing each name.) 


Amount $___ 


At least five jurors must agree on the answer to this question. 


[Insert signature lines] 
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E. Ricut or Privacy 


1. IN GENERAL 


PJI 3:45. Intentional Torts—Right of Privacy—In 
General 


As you have heard, the plaintiff AB claims that 
the defendant CD used (his, her) (name, portrait, 
picture, voice) in [identify publication, broadcast, show 
or other medium] for (advertising, trade) purposes 
without first obtaining AB’s written consent. CD 
denies AB’s claims and contends [state CD’s conten- 
tion(s), such as (he, she, it) did not know that AB had not 
given written consent; the image (he, she, it) used was not 
a picture of AB; (he, she, it) did not use AB’s (name, 
portrait, picture, voice) for (advertising, trade) purposes]. 


Under the law, a person whose name, picture, 
portrait or voice is used for advertising or trade 
purposes without his or her written consent is 
entitled to damages for any injuries suffered 
because of that use. 


[State where appropriate:] A person’s (name, 
picture, portrait, voice) is used for purposes of 
trade when it is used in a publication or other 
medium to attract customers to the user’s business 
or to help the user make a profit. The fact that the 
publication or other medium in which the person’s 
(name, portrait, picture, voice) is used is itself 
marketed or distributed for profit does not consti- 
tute a use for trade purposes. 


A person’s (name, portrait, picture, voice) is 
used for “advertising purposes” if it has been used 
in, or as part of, an advertisement or solicitation 
for patronage. 


[State where the publication, broadcast, show or 
other medium was newsworthy or involved the public 
interest, but plaintiff contends that the (name, picture, 
portrait, voice) used by the defendant bore no real rela- 
tionship to its content: 
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A person cannot recover for the use of (his, 
her) (name, portrait, picture, voice) in connection 
with a newspaper article, magazine article, book, 
internet publication or television show that is in- 
formative or concerns a matter of public interest 
or current news interest. In this case the court has 
determined that CD’s use of AB’s (name, portrait, 
picture, voice) in CD’s (newspaper article, maga- 
zine article, book, internet publication, television 
show) was newsworthy or a matter of public 
interest. However, even if the [publication, broadcast, 
show or other medium] was newsworthy or concerned 
a matter of public interest, AB may still recover if 
the use of (his, her) (name, portrait, picture, voice) 
bore no real relationship to the [identify publication, 
broadcast, show or other medium] item. The fact that 
the use of a person’s (name, portrait, picture, 
voice) created a false impression about the person 
does not by itself mean that there was no real rela- 
tionship between the person’s (name, portrait, 
picture, voice) and the item.] 


_ [State where plaintiff contends that the publication, 
broadcast, show or other medium was intentionally and 
substantially false: A [publication, broadcast, show or 
other medium] is substantially false if it is mostly 
untrue or fictitious. The [publication, broadcast, show 
or other medium] at issue here may be found inten- 
tionally false only if CD actually knew it was false, 
had serious doubt as to its truthfulness or acted 
with a high degree of awareness that it was proba- 
bly false. The [publication, broadcast, show or other 
medium] was not intentionally false if CD merely 
failed to take reasonable steps to verify the ac- 
curacy of the statements made]. 


To recover on (his, her) claim, AB must prove, 
by a preponderance of the evidence, that (1) CD 
used (his, her) (name, portrait, picture, voice) in 
[identify publication, broadcast, show or other medium]; 
and (2) CD’s use of AB’s (name, portrait, picture, 
voice) was for the purpose of (advertising, trade); 
and (3) [state where plaintiff claims that (his, her) 
(name, portrait, picture, voice) bore no real relationship 
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to the appropriate item: AB’s (name, portrait, picture, 
voice) bore no real relationship to CD’s (identify 
publication, broadcast, show or other medium)]; and (4) 
[state where the plaintiff contends that the publication, 
broadcast, show or other medium was intentionally and 
substantially false: the (identify publication, broadcast, 
show or other medium) was substantially false]; and 
(5) CD actually knew that the (identify publication, 
broadcast, show or other medium) was substantially 
false, had serious doubt as to its truthfulness or 
acted with a high degree of awareness that it was 
probably false; and (6) AB did not give written 
consent to the use of (his, her) (name, portrait, 
picture, voice) in [identify publication, broadcast, show 
or other medium]; and (7) AB suffered damages as a 
result of CD’s use of (his, her) (name, portrait, 
picture, voice) in connection with the [identify pub- 
lication, broadcast, show or other medium]. 


If you find that (1) CD used AB’s (name, por- 
trait, picture, voice) in [identify publication, broad- 
cast, show or other medium]; and (2) CD’s use of AB’s 
(name, portrait, picture, voice) in [identify publica- 
tion, broadcast, show or other medium] was for the 
purpose of (advertising, trade) rather than in con- 
nection with a [identify publication, broadcast, show or 
other medium] that was informative and concerned 
a matter of public interest or current news inter- 
est; [where the plaintiff contends that the name, portrait, 
picture or voice used by the defendant bore no real rela- 
tionship to the publication or broadcast with which it 
was juxtaposed, substitute: (2) AB’s (name, portrait, 
picture, voice) bore no real relationship to CD’s 
(identify publication, broadcast, show or other medium)]; 
[where the plaintiff contends that the item was intention- 
ally and substantially false, substitute: (2) the (identify 
publication, broadcast, show or other medium) was 
substantially false; and (3) CD actually knew that 
the (identify publication, broadcast, show or other me- 
dium) was substantially false, or had serious doubt 
as to its truthfulness or acted with a high degree 
of awareness that it was probably false]; and (4) 
AB did not give written consent to the use of (his, 
her) (name, portrait, picture, voice) in [identify pub- 


509 


PJI 3:45 PaTTERN JURY INSTRUCTIONS 


lication, broadcast, show or other medium]; and (5) AB 
suffered damages as a result of CD’s use of (his, 
her) (name, portrait, picture, voice) in connection 
with the [identify publication, broadcast, show or other 
medium], then you will find for AB [state where 
appropriate: on this claim] and go on to consider 
AB’s damages. 


On the other hand, if you find that (1) CD did 
not use AB’s (name, portrait, picture, voice) in 
[identify publication, broadcast, show or other medium]; 
or (2) CD’s use of AB’s (name, portrait, picture, 
voice) in [identify publication, broadcast, show or other 
medium] was not for the purpose of (advertising, 
trade) and was instead used in connection with a 
[identify publication, broadcast, show or other medium] 
that was informative and concerned a matter of 
public interest or current news interest; [where the 
plaintiff contends that the likeness used by the defendant 
bore no real relationship to the publication or broadcast 
with which it was juxtaposed, substitute: (2) AB’s 
(name, portrait, picture, voice) bore some real re- 
lationship to CD’s (identify publication, broadcast, 
show or other medium)]; |where the plaintiff contends 
that the publication, broadcast, show or other medium 
was intentionally and substantially false, substitute: (2) 
the (identify publication, broadcast, show or other me- 
dium) was not substantially false; or (3) CD did not 
actually know that the [identify publication, broad- 
cast, show or other medium] was substantially false 
and did not have serious doubt as to its truthful- 
ness and did not act with a high degree of aware- 
ness that it was probably false]; or (4) AB did give 
written consent to the use of (his, her) (name, 
portrait, picture, voice) in [identify publication, 
broadcast, show or other medium]; or (5) AB did not 
suffer any damages as a result of CD’s use of (his, 
her) (name, portrait, picture, voice) in connection 
with the [identify publication, broadcast, show or other 
medium], then you will find for CD and proceed no 
further [state where appropriate: on this claim]. 


Comment 


Caveat: For cases where the plaintiff contends that the defendant’s 
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publication, broadcast, show or other medium was intentionally and 
substantially false, the charge indicates that the jury should be told 
that it should consider whether the defendant actually knew that the 
item was substantially false, had a serious doubt as to its truthfulness 
or acted with a high degree of awareness that the item was probably 
false. However, whether actual malice need be proven when the plaintiff 
is neither a public official nor a public figure was questioned in Davis v 
High Soc. Magazine, Inc., 90 AD2d 374, 457 NYS2d 308 (2d Dept 1982). 
At least one federal court has answered that question in the negative, 
Nelson v Globe Intern., Inc., 626 F Supp 969 (SDNY 1986), but the 
question has not yet been addressed in the State’s appellate courts. 


Based on Civil Rights Law §§ 50, 51; Messenger ex rel. Messenger v 
Gruner + Jahr Printing and Pub., 94 NY2d 436, 706 NYS2d 52, 727 
NE2d 549 (2000); Beverley v Choices Women’s Medical Center, Inc., 78 
NY2d 745, 579 NYS2d 637, 587 NE2d 275 (1991); Stephano v News 
Group Publications, Inc., 64 NY2d 174, 485 NYS2d 220, 474 NE2d 580 
(1984); Shields v Gross, 58 NY2d 338, 461 NYS2d 254, 448 NE2d 108 
(1983); Welch v Mr. Christmas Inc., 57 NY2d 148, 454 NYS2d 971, 440 
NE2d 1317 (1982); Arrington v New York Times Co., 55 NY2d 433, 449 
NYS2d 941, 484 NE2d 1319 (1982); Spahn v Julian Messner, Inc., 21 
NY2d 124, 286 NYS2d 832, 233 NE2d 840 (1967); Porter v American 
Tobacco Co., 140 App Div 871, 125 NYS 710 (2d Dept 1910). For claims 
of privacy that are not based on Civil Rights Law §§ 50 and 51, see this 
Comment, infra. The definition of reckless disregard of the truth 
contained in the pattern charge is based upon New York Times Co. v 
Sullivan, 376 US 254, 84 SCt 710 (1964) and its progeny, particularly 
Garrison v State of La., 379 US 64, 85 SCt 209 (1964); see PJI 3:28 and 
accompanying Comment. 


I. In General 


As established in Roberson v Rochester Folding Box Co., 171 NY 
538, 64 NE 442 (1902), the right of privacy is not recognized at common 
law in New York, Lohan v Take-Two Interactive Software, Inc., 31 
NY3d 111, 73 NYS3d 780, 97 NE3d 389 (2018); Messenger ex rel. 
Messenger v Gruner + Jahr Printing and Pub., 94 NY2d 436, 706 NYS2d 
52, 727 NE2d 549 (2000); Juric v Bergstraesser, 44 AD3d 1186, 844 
NYS2d 465 (3d Dept 2007). Under New York law, the right of privacy 
exists only to the extent that it is created by statute, Stephano v News 
Group Publications, Inc., 64 NY2d 174, 485 NYS2d 220, 474 NE2d 580 
(1984); Cohen v Herbal Concepts, Inc., 68 NY2d 379, 482 NYS2d 457, 
472 NE2d 307 (1984); Arrington v New York Times Co., 55 NY2d 433, 
449 NYS2d 941, 434 NE2d 1319 (1982); Cohen v Hallmark Cards, Inc., 
45 NY2d 493, 410 NYS2d 282, 382 NE2d 1145 (1978); Simpson v New 
York City Transit Authority, 112 AD2d 89, 491 NYS2d 645 (1st Dept 
1985), affd, 66 NY2d 1010, 499 NYS2d 396, 489 NE2d 1298 (1985); 
Foster v Svenson, 128 AD3d 150, 7 NYS3d 96 (1st Dept 2015). Sections 
50 and 51 of the Civil Rights Law were enacted specifically to modify 
the holding in Roberson v Rochester Folding Box Co., supra, in which 
the Court of Appeals declared that there is no common-law right to 
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privacy, Lohan v Take-Two Interactive Software, Inc., supra; Arrington 
v New York Times Co., supra; see Finger v Omni Publications Intern., 
Ltd., 77 NY2d 138, 564 NYS2d 1014, 566 NE2d 141. As the statute is in 
derogation of the common law, it is to be strictly construed, Shields v 
Gross, 58 NY2d 338, 345, 461 NYS2d 254, 448 NE2d 108 (1983); Walter 
v NBC Television Network, Inc., 27 AD3d 1069, 811 NYS2d 521 (4th 
Dept 2006); Lombardo v Doyle, Dane & Bernbach, Inc., 58 AD2d 620, 
396 NYS2d 661 (2d Dept 1977); see Lohan v Take-Two Interactive 
Software, Inc., 31 NY3d 111, 73 NYS3d 780, 97 NE3d 389 (2018). A 
person may sue for damages under Civil Rights Law §§ 50 and 51 even 
where he or she also has a cause of action for breach of contract as a 
result of a violation of the terms of his or her written consent, Stephano 
v News Group Publications, Inc., 64 NY2d 174, 485 NYS2d 220, 474 
NE2d 580 (1984). 


The statutory basis for privacy claims is set forth in Civil Rights 
Law §§ 50 and 51. Section 50, which is penal in nature, provides: “A 
person, firm or corporation that uses for advertising purposes, or for the 
purposes of trade, the name, portrait or picture of any living person 
without having first obtained the written consent of such person, or if a 
minor of his or her parent or guardian, is guilty of a misdemeanor.” Sec- 
tion 51 makes a violation of section 50 actionable in a civil suit, and 
provides for equitable and monetary relief. Exemplary damages are also 
available, in the jury’s discretion, where the defendant “knowingly used 
[the plaintiffs] name, portrait, or picture” in a manner that violated 
section 50. It should be noted that in 1995 the Legislature made the un- 
authorized use of a person’s voice actionable under Civil Rights Law 
§ 51; L 1995, ch 674, but did not add a similar prohibition to Civil 
Rights Law § 50. 


Statutory exemptions from liability under Civil Rights Law § 51 
include: (a) exhibitions by a photographer (unless continued after writ- 
ten notice of objection by the plaintiff); (b) uses of the manufacturer’s 
name or image in connection with goods which the manufacturer or 
dealer has sold or disposed of with his or her name, portrait, picture or 
voice; (c) uses in connection with a literary, musical or artistic produc- 
tion, which the author, composer or artist has sold or disposed of with 
his or her name, portrait, picture or voice used in connection therewith; 
(d) the disposition of sound recordings by copyright owners when the 
right to dispose of such sound recording has been conferred by contract 
or other written document; and (e) the sale of material containing a 
person’s name, portrait, picture or voice to any user of such name, 
portrait, picture or voice (or to a third party for sale or transfer directly 
or indirectly to such a user) for uses that are lawful under the Civil 
Rights Law. Additionally, Public Service Law § 230 exempts cable tele- 
vision companies and their directors, officers and employees from li- 
ability for cablecasting names, images or voices without consent if the 
program in question did not originate from and was not produced by the 
cable company. Other exemptions, which have been engrafted onto the 
statute by decisional law, are discussed infra. 


Only living persons are within the statutory protection. Thus, the 
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use of the name, image or voice of a deceased person does not give rise 
to a Civil Rights Law § 51 cause of action in favor of the person’s estate, 
Smith v Long Island Jewish-Hillside Medical Center, 118 AD2d 553, 
499 NYS2d 167 (2d Dept 1986); Frosch v Grosset & Dunlap, Inc., 75 
AD2d 768, 427 NYS2d 828 (1st Dept 1980). However, since a cause of 
action under Civil Rights Law § 51 is an action for “personal injury” as 
that term is defined by General Construction Law § 37-a, Riddle v 
MacF adden, 201 NY 215, 94 NE 644 (1911); see Cohn v Loew’s Inc., 284 
App Div 1035, 135 NYS2d 550 (1st Dept 1954), a claim that has accrued 
to a living person is not abated by the injured person’s death, EPTL 11- 
3.2 (b). 


A spouse or parent of a person whose right of privacy is claimed to 
have been invaded may not maintain a derivative action, Bass v 
Straight Arrow Publishers, Inc., 59 AD2d 684, 398 NYS2d 669 (1st Dept 
1977), or an action for emotional distress arising from the unauthorized 
use of a deceased child’s image, Smith v Long Island Jewish-Hillside 
Medical Center, 118 AD2d 553, 499 NYS2d 167 (2d Dept 1986). 


Neither the privilege accorded by Civil Rights Law § 74 for fair and 
true reports of judicial proceedings nor the defense of “truth” may be 
pleaded as defenses to a cause of action for invasion of privacy under 
Civil Rights Law §§ 50 and 51, Shiles v News Syndicate Co., 27 NY2d 9, 
313 NYS2d 104, 261 NE2d 251 (1970), cert denied 400 US 999, 91 SCt 
454 (1971). 


As to damages recoverable in a right of privacy action, see PJI 3:46. 
II. Elements of a Civil Rights Law § 51 Claim 


To prevail on a right to privacy claim under Civil Rights Law § 51, 
a plaintiff must prove: (1) use of plaintiffs name, portrait, picture or 
voice (2) for advertising purposes or for the purposes of trade (3) without 
consent and (4) within the Lohan v Take-Two Interactive Software, Inc., 
31 NY3d 111, 73 NYS3d 780, 97 NE3d 389 (2018); Molina v Phoenix 
Sound Inc., 297 AD2d 595, 747 NYS2d 227 (1st Dept 2002); see LoRig- 
gio v Sabba, 69 AD3d 446, 892 NYS2d 387 (1st Dept 2010). Each of 
these elements is separately discussed in detail below. 


It is immaterial whether the defendant’s use of the plaintiffs name, 
image or voice held the plaintiff up to ridicule or contempt since the ac- 
tion is not one for libel, Binns v Vitagraph Co..of America, 210 NY 51, 
103 NE 1108 (1913). 


A. Use of a Person’s Name 


The defendant’s commercial use of a person’s surname alone may 
be sufficient to support a cause of action under Civil Rights Law § 51, 
Adrian v Unterman, 281 App Div 81, 118 NYS2d 121 (1st Dept 1952), 
affd, 306 NY 771, 118 NE2d 477 (1954), but only where such use would 
prompt a rational reader to conclude that it is the plaintiff that was be- 
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ing described, Allen v Gordon, 86 AD2d 514, 446 NYS2d 48 (1st Dept 
1982), affd, 56 NY2d 780, 452 NYS2d 25, 4837 NE2d 284 (1982). Thus, 
the plaintiffs Civil Rights Law § 51 claim was dismissed where the 
plaintiffs surname was not distinctive, no first name or detailed physi- 
cal description was given and no other identifying information was 
included, Allen v Gordon, supra. 


Conversely, if the plaintiffs name was not used, the fact that the 
plaintiff can be identified as the person intended does not give rise to a 
cause of action under the statute, Wojtowicz v Delacorte Press, 43 NY2d 
858, 403 NYS2d 218, 374 NE2d 129 (1978); University of Notre Dame 
Du Lac v Twentieth Century-Fox Film Corp., 22 AD2d 452, 256 NYS2d 
301 (1st Dept 1965), aff'd, 15 NY2d 940, 259 NYS2d 832, 207 NE2d 508 
(1965); Lombardo v Doyle, Dane & Bernbach, Inc., 58 AD2d 620, 396 
NYS2d 661 (2d Dept 1977) (Civil Rights Law § 50 does not prohibit 
portrayal of individual’s personality or style of performance). Thus, no 
cause of action was stated where the plaintiffs widely reported and 
distinctive criminal scam was depicted in a play but his name, portrait, 
picture and voice were not used, Hampton v Guare, 195 AD2d 366, 600 
NYS2d 57 (1st Dept 1993). Likewise, despite the similarity between the 
events portrayed and the actual experiences of the plaintiff, no cause of 
action under Civil Rights Law § 51 was stated for a portrayal of events 
concerning a person designated fictitiously in a novel or play, Toscani v 
Hersey, 271 App Div 445, 65 NYS2d 814 (1st Dept 1946). 


The fact that a person has commercialized his or her own name 
does not preclude that person from suing under Civil Rights Law § 51 to 
restrain the use of his or her surname by others for commercial 
purposes, Adrian v Unterman, 281 App Div 81, 118 NYS2d 121 (1st 
Dept 1952), affd, 306 NY 771, 118 NE2d 477 (1954). 


Civil Rights Law § 51 does not protect the name of a partnership, 
Rosenwasser v Ogoglia, 172 App Div 107, 158 NYS 56 (2d Dept 1916), 
or a corporation, University of Notre Dame Du Lac v Twentieth 
Century-Fox Film Corp., 22 AD2d 452, 256 NYS2d 301 (1st Dept 1965), 
affd, 15 NY2d 940, 259 NYS2d 832, 207 NE2d 508 (1965). However, 
under General Business Law § 397, the name, symbol, device or other 
identification of certain non-profit organizations may be protected 
against use for purposes of advertising or trade, see University of Notre 
Dame Du Lac v Twentieth Century-Fox Film Corp., supra. 


B. Use of a Person’s Picture or Portrait 


As used in Civil Rights Law §§ 50 and 51, the words “portrait” and 
“picture” can include pictures of the plaintiff that do not show the 
plaintiffs face, Cohen v Herbal Concepts, Inc., 63 NY2d 379, 482 NYS2d 
457, 472 NE2d 307 (1984). An avatar (i.e., a graphical representation of 
a person in a video game or like media) may constitute a “portrait” 
within the meaning of Civil Rights Law §§ 50 and 51, Lohan v Take-Two 
Interactive Software, Inc., 31 NY3d 111, 73 NYS3d 780, 97 NE3d 389 
(2018). Further, making an actor up to look like the plaintiff and having 
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him use plaintiffs name and impersonate plaintiff in a movie consti- 
tuted a use of both plaintiff's name and plaintiffs picture, Binns v 
Vitagraph Co. of America, 210 NY 51, 103 NE 1108 (19183). 


To constitute a “picture” or “portrait,” the plaintiff must be recogniz- 
able from the image in question, see Lohan v Take-Two Interactive 
Software, Inc., 31 NY3d 111, 73 NYS3d 780, 97 NE3d 389 (2018); Cohen 
v Herbal Concepts, Inc., 63 NY2d 379, 482 NYS2d 457, 472 NE2d 307 
(1984). Thus, a privacy action under the Civil Rights Law cannot be 
sustained because of the nonconsensual use of a representation without 
identifying features, Lohan v Take-Two Interactive Software, Inc., 
supra; Cohen v Herbal Concepts, Inc., supra. Whether an image is a 
“portrait” or “picture” because it presents a “recognizable likeness” typi- 
cally is a question of fact, see Lohan v Take-Two Interactive Software, 
Inc., supra; Cohen v Herbal Concepts, Inc., supra. Nevertheless, before 
a factfinder can decide that question, there must be a basis for it to 
conclude that the person allegedly depicted is capable of being identified 
from the image alone as the plaintiff, Lohan v Take-Two Interactive 
Software, Inc., supra; Cohen v Herbal Concepts, Inc., supra. That legal 
determination will depend on the court’s evaluation of the quality and 
quantity of the identifiable characteristics present in the purported 
portrait or picture, see Lohan v Take-Two Interactive Software, Inc., 
supra; Cohen v Herbal Concepts, Inc., supra. 


A word portrayal of events in the plaintiffs life while he was senior 
civil affairs officer of the American military government in Sicily did not 
constitute a “portrait or picture” of the plaintiff, where fictitious names 
were used both for the leading character and for the town and no picture 
or likeness of the plaintiff was used, Toscani v Hersey, 271 App Div 
445, 65 NYS2d 814 (1st Dept 1946). 


C. Use in New York 


Liability under Civil Rights Law §§ 50 and 51 must be based on a 
prohibited use of the plaintiffs name, portrait, picture or voice within 
the State of New York, Cayuga Nation v Showtime Networks Inc., 191 
AD3d 573, 138 NYS3d 873 (1st Dept 2021); LaLumia v Schwartz, 23 
AD2d 668, 257 NYS2d 348 (2d Dept 1965); see Molina v Phoenix Sound 
Inc., 297 AD2d 595, 747 NYS2d 227 (1st Dept 2002). An allegation that 
the prohibited use was made on a website that was globally accessible 
is sufficient to satisfy this requirement, Molina v Phoenix Sound Inc., 
supra. 


D. Purposes of Trade 


Although “purposes of trade,” read literally, encompasses any use 
tor the purpose of profit, such a literal construction of the statute is not 
used, because it would bring all profit-making publications within the 
statute’s reach and could thereby lead to violations of the constitutional 
protections for speech and press, Time, Inc. v Hill, 385 US 374, 87 SCt 
534 (1967); Arrington v New York Times Co., 55 NY2d 483, 449 NYS2d 
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941, 434 NE2d 1319 (1982); Foster v Svenson, 128 AD3d 150, 7 NYS3d 
96 (1st Dept 2015); Delan by Delan v CBS, Inc., 91 AD2d 255, 458 
NYS2d 608 (2d Dept 1983); Davis v High Soc. Magazine, Inc., 90 AD2d 
374, 457 NYS2d 308 (2d Dept 1982); see Lohan v Take-Two Interactive 
Software, Inc., 31 NY3d 111, 73 NYS3d 780, 97 NE3d 389 (2018). The 
term “purposes of trade” focuses on whether the publication attracted 
customers to the defendant or helped the defendant make a profit, Rall 
v Hellman, 284 AD2d 113, 726 NYS2d 629 (1st Dept 2001); Kane v 
Orange County Publications, 232 AD2d 526, 649 NYS2d 23 (2d Dept 
1996) (trade purposes involves use of plaintiffs name that would draw 
business to firm). The statutory prohibition against the unconsented 
use of a person’s name or image for “trade purposes” is separate and 
distinct from the prohibition of such use for “advertising purposes,” 
Beverley v Choices Women’s Medical Center, Inc., 78 NY2d 745, 579 
NYS2d 637, 587 NE2d 275 (1991); Flores v Mosler Safe Co., 7 NY2d 
276, 196 NYS2d 975, 164 NE2d 853 (1959). 


Works of fiction do not fall within the the statutory definitions of 
“advertising” or “trade,” Costanza v Seinfeld, 279 AD2d 255, 719 NYS2d 
29 (1st Dept 2001); Hampton v Guare, 195 AD2d 366, 600 NYS2d 57 
(1st Dept 1993). To be distinguished from works of fiction, however, are 
works that purport to be nonfiction, such as biographical books and 
movies, that are so infected with fiction, dramatization or embellish- 
ment as to be actionable under Civil Rights Law § 51, Messenger ex rel. 
Messenger v Gruner + Jahr Printing and Pub., 94 NY2d 436, 706 NYS2d 
52, 727 NE2d 549 (2000); see Spahn v Julian Messner, Inc., 21 NY2d 
124, 286 NYS2d 832, 233 NE2d 840 (1967); Porco v Lifetime Entertain- 
ment Services, LLC, 147 AD3d 1253, 47 NYS3d 769 (3d Dept 2017); see 
Comment, infra. 


EK. Advertising Purposes 


A name, portrait or picture is used “for advertising purposes” if it 
appears in a publication which, taken in its entirety, was distributed for 
use in, or as part of, an advertisement or solicitation for patronage of a 
particular product or service, Beverley v Choices Women’s Medical 
Center, Inc., 78 NY2d 745, 579 NYS2d 637, 587 NE2d 275 (1991). 
“Advertising purposes” may be found where the use was to sell a collat- 
eral commodity, Reilly v Rapperswill Corp., 50 AD2d 342, 377 NYS2d 
488 (1st Dept 1975); Selsman v Universal Photo Books, Inc., 18 AD2d 
151, 288 NYS2d 686 (1st Dept 1963). “Advertising purposes” are sepa- 
rate and distinct from “purposes of trade,” Beverley v Choices Women’s 
Medical Center, Inc., supra; Flores v Mosler Safe Co., 7 NY2d 276, 196 
NYS2d 975, 164 NE2d 853 (1959); Guerrero v Carva, 10 AD3d 105, 779 
NYS2d 12 (1st Dept 2004); Morse v Studin, 283 AD2d 622, 725 NYS2d 
93 (2d Dept 2001). A use of the plaintiffs portrait or picture may be 
deemed to have been for “advertising purposes” even if the use does not 
imply endorsement of the defendant’s product, Flores v Mosler Safe Co., 
supra. A plastic surgeon’s use of “before and after” pictures of the 
plaintiff in a newsletter distributed as a solicitation for patronage of the 
defendant’s medical practice was an advertising purpose, where each of 
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the 4000 copies contained gift certificates entitling recipients to free 
consultations, Morse v Studin, supra; see Walter v NBC Television 
Network, Inc., 27 AD3d 1069, 811 NYS2d 521 (4th Dept 2006) (submis- 
sion of plaintiffs photograph that included name of business and por- 
tion of its phone number to “The Tonight Show” for use in satirical 
sketch may be for advertising purposes, foreclosing summary judgment 
against the business). 


It is not an advertising use to publish an item of news or informa- 
tional value simply because the paper in which it is published carries a 
large amount of advertising, Colyer v Richard K. Fox Pub. Co., 162 App 
Div 297, 146 NYS 999 (2d Dept 1914); see Lopez v Triangle Communica- 
tions, Inc., 70 AD2d 359, 421 NYS2d 57 (1st Dept 1979). Similarly, the 
fact that a broadcast was commercially sponsored and one commercial 
announcement was coincidentally made just before the plaintiffs half- 
time performance did not make the telecast of that performance a solic- 
itation for patronage, at least where no connection was made between 
the performance and the commercial, Gautier v Pro-Football, Inc., 304 
NY 354, 107 NE2d 485 (1952); Delan by Delan v CBS, Inc., 91 AD2d 
255, 458 NYS2d 608 (2d Dept 1983). 


It is not an advertising use to publish a photograph of a model 
wearing a new design of clothing to accompany an article describing the 
availability of the clothing where the article was published solely as a 
matter of public interest and where the publisher received no payment 
for the item, Stephano v News Group Publications, Inc., 64 NY2d 174, 
485 NYS2d 220, 474 NE2d 580 (1984). Nor is it an advertising use to 
publish a picture of a mental patient who was walking with a 
newsworthy patient on the grounds of a private psychiatric facility, 
Howell v New York Post Co., Inc., 81 NY2d 115, 596 NYS2d 350, 612 
NE2d 699 (1993); or to circulate galley proofs to book reviewers, Heming- 
way’s Estate v Random House, Inc., 23 NY2d 341, 296 NYS2d 771, 244 
NE2d 250 (1968); or to publish a review comparing plaintiffs writing 
style to the author’s style in a newspaper and on the cover of a book 
published by the defendant, Rand v Hearst Corp., 31 AD2d 406, 298 
NYS2d 405 (1st Dept 1969), aff'd, 26 NY2d 806, 309 NYS2d 348, 257 
NE2d 895 (1970); or to use in the defendant’s annual report a 
photograph of the plaintiff taken while he was shopping in one of the 
defendant’s stores, Rossi v F. W. Woolworth Co., 56 AD2d 566, 392 
NYS2d 9 (1st Dept 1977); or to use a video clip of the plaintiff on a co- 
median’s television show, Sondik v Kimmel, 131 bee 1041, 16 NYS3d 
296 (2d Dept 2015). 


The republication of an earlier article or cover page containing the 
plaintiffs image is not actionable even if the republished item is used to 
advertise the defendant’s publication or to solicit subscriptions, Namath 
v Sports Illustrated, 48 AD2d 487, 371 NYS2d 10 (1st Dept 1975), affd, 
39 NY2d 897, 386 NYS2d 397, 352 NE2d 584 (1976) (plaintiff had not 
objected to original publication); Booth v Curtis Pub. Co., 15 AD2d 343, 
223 NYS2d 737 (1st Dept 1962), affd, 11 NY2d 907, 228 NYS2d 468, 
182 NE2d 812 (1962) (republication of prior article used to illustrate 
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quality and content of magazine; no suggestion that plaintiff endorsed 
magazine); Velez v VV Pub. Corp., 185 AD2d 47, 524 NYS2d 186 (1st 
Dept 1988) (republication of cover page of earlier edition of defendant’s 
publication containing plaintiffs image used to solicit subscriptions; use 
of plaintiff's image not intended to convey plaintiffs endorsement of 
product). To be distinguished is the situation in Flores v Mosler Safe 
Co., 7 NY2d 276, 196 NYS2d 975, 164 NE2d 853 (1959), in which the 
defendant reprinted as part of a sales circular for fireproof safes a news 
story in which the plaintiff's name was mentioned a number of times 
concerning a fire. The Civil Rights Law § 51 claim was upheld because 
the reproduced material was no longer current or newsworthy and was 
related in the commercial advertising to the defendant’s product. 


F. Consent 


By their terms, Civil Rights Law §§ 50 and 51 permit the use of a 
person’s name or image where the person, his or her parent or guard- 
ian, or his or her agent has consented to the use in writing, Ruffino v 
Neiman, 17 AD3d 998, 794 NYS2d 228 (4th Dept 2005); Cory v Nintendo 
of America, Inc., 185 AD2d 70, 592 NYS2d 6 (1st Dept 1993); see Shields 
v Gross, 58 NY2d 338, 461 NYS2d 254, 448 NE2d 108 (1983). An 
unlimited consent to the use and reuse of the plaintiffs image for 
advertising purposes in exchange for payment constitutes a waiver of 
any Civil Rights Law § 51 claim that might be asserted against the 
advertiser, Noble v Town Sports Intern., Inc., 271 AD2d 367,707 NYS2d 
89 (1st Dept 2000). A plaintiffs consent to have his or her photograph 
taken is not the equivalent of a consent to use the photographs for 
advertising or trade purposes, Barrows v Rozansky, 111 AD2d 105, 489 
NYS2d 481 (1st Dept 1985). 


In view of the express statutory requirement of written consent, 
neither oral consent nor implied consent will suffice to bar an action 
under Civil Rights Law § 51, Caesar v Chemical Bank, 66 NY2d 698, 
496 NYS2d 418, 487 NE2d 275 (1985) (plaintiff participated in 
photography session knowing photos would be used for advertising); 
Adrian v Unterman, 281 App Div 81, 118 NYS2d 121 (1st Dept 1952), 
affd, 306 NY 771, 118 NE2d 477 (1954); Morse v Studin, 283 AD2d 622, 
725 NYS2d 93 (2d Dept 2001); Brinkley v Casablancas, 80 AD2d 428, 
438 NYS2d 1004 (1st Dept 1981); Lomax v New Broadcasting Co., 18 
AD2d 229, 238 NYS2d 781 (1st Dept 1963); Hammond v Crowell Pub. 
Co., 253 App Div 205, 1 NYS2d 728 (1st Dept 1938) (estoppel), although 
it may be considered on the issue of damages, Caesar v Chemical Bank, 
supra; Walden v F.W. Woolworth Co., 138 AD2d 261, 525 NYS2d 224 
(1st Dept 1988); Lomax v New Broadcasting Co., supra; see PJI 3:46. 
The absence of written consent has been held to be a part of the statu- 
tory cause of action that must be pleaded and proved by the plaintiff, 
Porter v American Tobacco Co., 140 App Div 871, 125 NYS 710 (2d Dept 
1910). 


Where the plaintiff has not given written consent or where the 
consent the plaintiff gave has expired or has been exceeded, the protec- 
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tions of Civil Rights Law §§ 50 and 51 apply even if the plaintiff has 
sought publicity on his or her own or has used his or her own name for 
commercial purposes, Stephano v News Group Publications, Inc., 64 
NY2d 174, 485 NYS2d 220, 474 NE2d 580 (1984); Welch v Mr. 
Christmas Inc., 57 NY2d 143, 454 NYS2d 971, 440 NE2d 1317 (1982); 
see Shields v Gross, 58 NY2d 338, 461 NYS2d 254, 448 NE2d 108 (1983); 
Hernandez v Wyeth Ayerst Laboratories, 291 AD2d 66, 738 NYS2d 336 
(1st Dept 2002) (modeling contract limiting consent to one year and 
containing provision that it takes precedence over any release signed at 
time of job, renders subsequent release inoperative); Walden v F.W. 
Woolworth Co., 138 AD2d 261, 525 NYS2d 224 (1st Dept 1988). The 
defendant’s immunity from a claim under the statute “is no broader 
than the consent executed to him,” Dzurenko v Jordache, Inc., 59 NY2d 
788, 464 NYS2d 730, 451 NE2d 477 (1983); Shields v Gross, 58 NY2d 
338, 461 NYS2d 254, 448 NE2d 108 (1983). Further, the fact that a 
public figure may have on one occasion voluntarily surrendered his or 
her right to privacy, either for a price or gratuitously, does not forfeit so 
much of the public figure’s privacy as has not been relinquished, Booth 
v Curtis Pub. Co., 15 AD2d 343, 223 NYS2d 737 (1st Dept 1962), affd, 
11 NY2d 907, 228 NYS2d 468, 182 NE2d 812 (1962). 


A facially valid written consent will not bar a claim under Civil 
Rights Law § 51 where the plaintiff can establish that the consent was 
procured by fraud or misrepresentation, see Ruffino v Neiman, 17 AD3d 
998, 794 NYS2d 228 (4th Dept 2005). The consent necessary to avoid a 
Civil Rights Law §§ 50 and 51 claim need not rise to the level of an en- 
forceable contract supported by consideration, Cory v Nintendo of 
America, Inc., 185 AD2d 70, 592 NYS2d 6 (1st Dept 1993). A consent 
executed on behalf of an infant by someone with authority is valid and 
not subject to any common-law right to disaffirm, Shields v Gross, 58 
NY2d 338, 461 NYS2d 254, 448 NE2d 108 (1983). 


G. Knowledge 


Knowledge is not an element of the cause of action created by Civil 
Rights Law § 51 for compensatory damages and injunctive relief, Welch 
v Mr. Christmas Inc., 57 NY2d 143, 454 NYS2d 971, 440 NE2d 1317 
(1982). However, “knowing use” must be established to permit a 
recovery of punitive damages, Welch v Mr. Christmas Inc., supra; see 
Brinkley v Casablancas, 80 AD2d 428, 488 NYS2d 1004 (1st Dept 1981) 
(retail buyer of posters containing plaintiffs image without knowledge 
that plaintiff had not consented to posters’ distribution not liable for pu- 
nitive damages and without notice that would prompt reasonable in- 
quiry); Comment to PJI 3:46. 


II. Judicially Created Exceptions to Liability 


A. Newsworthiness Exception 


To avoid constitutional objection to Civil Rights Law §§ 50 and 51, 
the courts have created a “newsworthiness” exception to the statute’s 
protections, Messenger ex rel. Messenger v Gruner + Jahr Printing and 
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Pub., 94 NY2d 436, 706 NYS2d 52, 727 NE2d 549 (2000) (article about 
teenage sex, alcohol abuse and pregnancy accompanied by photograph 
of plaintiff); Stephano v News Group Publications, Inc., 64 NY2d 174, 
485 NYS2d 220, 474 NE2d 580 (1984); see Lohan v Take-Two Interac- 
tive Software, Inc., 31 NY3d 111, 73 NYS3d 780, 97 NE8d 389 (2018); 
Porco v Lifetime Entertainment Services, LLC, 195 AD3d 1351 (3d Dept 
2021); DiMauro v Advance Publications, Inc., 190 AD3d 942, 189 NYS3d 
627 (2d Dept 2021); Delan by Delan v CBS, Inc., 91 AD2d 255, 458 
NYS2d 608 (2d Dept 1983); see also Davis v High Soc. Magazine, Inc., 
90 AD2d 374, 457 NYS2d 308 (2d Dept 1982). Thus, a publication that 
is “newsworthy” does not give rise to an action under Civil Rights Law 
§$ 50 and 51, Messenger v Gruner + Jahr Printing and Pub., supra; 
Freihofer v Hearst Corp., 65 NY2d 135, 490 NYS2d 735, 480 NE2d 349 
(1985) (newspaper accounts of proceedings in matrimonial action involv- 
ing principal of prominent baking company); DiMauro v Advance 
Publications, Inc., supra; Foster v Svenson, 128 AD3d 150, 7 NYS38d 96 
(1st Dept 2015); Valeriano v Rome Sentinel Co., 48 AD8d 1357, 842 
NYS2d 805 (4th Dept 2007); see Creel v Crown Publishers, Inc., 115 
AD2d 414, 496 NYS2d 219 (1st Dept 1985) (photographic guide to nude 
beaches held to be within newsworthiness exception). Newsworthiness 
is determined by the content of the publication, not the defendant’s 
motivation to increase circulation, Freihofer v Hearst Corp., supra; 
Stephano v News Group Publications, Inc., supra; Arrington v New 
York Times Co., 55 NY2d 433, 449 NYS2d 941, 434 NE2d 1319 (1982); 
Bement v N.Y.P. Holdings, Inc., 307 AD2d 86, 760 NYS2d 133 (1st Dep 

2003). 


Whether a matter is “newsworthy” is a question of law for the court, 
Freihofer v Hearst Corp., 65 NY2d 135, 490 NYS2d 735, 480 NE2d 349 
(1985); Walter v NBC Television Network, Inc., 27 AD3d 1069, 811 
NYS2d 521 (4th Dept 2006). The newsworthiness exception is to be 
broadly construed, Messenger ex rel. Messenger v Gruner + Jahr Print- 
ing and Pub., 94 NY2d 436, 706 NYS2d 52, 727 NE2d 549 (2000); Finger 
v Omni Publications Intern., Ltd., 77 NY2d 138, 564 NYS2d 1014, 566 
NE2d 141 (1990); Walter v NBC Television Network, Inc., supra; Bement 
v N.Y.P. Holdings, Inc., 307 AD2d 86, 760 NYS2d 133 (1st Dept 2003). 
The exception may apply to matters of public interest even if they are 
no longer current, Molony v Boy Comics Publishers, 277 App Div 166, 
98 NYS2d 119 (1st Dept 1950). However, it does not extend to a com- 
mercialization of the image or name of someone who is presently 
newsworthy or a public figure in a form that is distinct from the dis- 
semination of news or information, Gautier v Pro-Football, Inc., 304 NY 
354, 107 NE2d 485 (1952); Reilly v Rapperswill Corp., 50 AD2d 342, 
377 NYS2d 488 (1st Dept 1975). 


The exemption for newsworthy material encompasses matters of 
public concern as well as many forms of expression, including literary 
and artistic expression and written and non-written materials televised 


or published for the purpose of entertainment, Foster v Svenson, 128 
AD3d 150, 7 NYS3d 96 (1st Dept 2015); see Lohan v Take-Two Interac- 
tive Software, Inc., 31 NY3d 111, 73 NYS3d 780, 97 NE3d 389 (2018) 
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(collecting cases); Porco v Lifetime Entertainment Services, LLC, 195 
AD3d 1351 (3d Dept 2021). It covers reports of political and social 
events, Arrington v New York Times Co., 55 NY2d 433, 449 NYS2d 941, 
434 NE2d 1319 (1982); articles of consumer interest, Stephano v News 
Group Publications, Inc., 64 NY2d 174, 485 NYS2d 220, 474 NE2d 580 
(1984); and matters of scientific interest, Finger v Omni Publications 
Intern., Ltd., 77 NY2d 138, 564 NYS2d 1014, 566 NE2d 141 (1990) 
(article about fertility). 


Examples of newsworthy material are the opening of a new play 
that is linked to an actual incident, Time, Inc. v Hill, 385 US 374, 87 
SCt 534 (1967); an article about teenage sex, alcohol abuse and 
pregnancy, Messenger ex rel. Messenger v Gruner + Jahr Printing and 
Pub., 94 NY2d 486, 706 NYS2d 52, 727 NE2d 549 (2000); newspaper ac- 
counts of proceedings in a matrimonial action involving a principal of a 
prominent baking company, Freihofer v Hearst Corp., 65 NY2d 135, 490 
NYS2d 735, 480 NE2d 349 (1985); coverage of a professional football 
game and the performances during intermission, Gautier v Pro-Football, 
Inc., 304 NY 354, 107 NE2d 485 (1952); a depiction of a patient walking 
with a newsworthy patient on the grounds of a private psychiatric 
hospital, Howell v New York Post Co., Inc., 81 NY2d 115, 596 NYS2d 
350, 612 NE2d 699 (1993); an article about current attitudes toward 
Irish-Americans, Murray v New York Magazine Co., 27 NY2d 406, 318 
NYS2d 474, 267 NE2d 256 (1971); a film dramatization of a true crime, 
investigation, and criminal prosecution, Porco v Lifetime Entertainment 
Services, LLC, 195 AD3d 1351 (8d Dept 2021); newspaper photograph 
which included plaintiff accompanying article reporting allegations of 
sexual abuse against priest, DiMauro v Advance Publications, Inc., 190 
AD3d 942, 189 NYS3d 627 (2d Dept 2021); a depiction of swimsuit worn 
by a model who was photographed near the plaintiff, Pagan v New York 
Herald Tribune, Inc., 32 AD2d 341, 301 NYS2d 120 (1st Dept 1969), 
affd, 26 NY2d 941, 310 NYS2d 327, 258 NE2d 727 (1970); a newspaper 
publication of the plaintiffs name and personal information with simi- 
lar information about others in connection with their alleged involve- 
ment in an illegal sports gambling operation, Valeriano v Rome Sentinel 
Co., 48 AD38d 1357, 842 NYS2d 805 (4th Dept 2007); a documentary 
film in which a picture of the plaintiff was included as a depiction of a 
suspect in a notorious murder case, Colon v Rochester, 307 AD2d 742, 
762 NYS2d 749 (4th Dept 2003); the linking of the plaintiffs college 
website faculty page to blog columns discussing the closing of a popular 
New York City restaurant and the plaintiffs complaints about the 
restaurant, Fleischer v NYP Holdings, Inc., 104 AD3d 536, 961 NYS2d 
393 (1st Dept 2013); a sensational, purportedly true story linking sex, a 
leading beauty queen, and espionage, Bement v N.Y.P. Holdings, Inc., 
307 AD2d 86, 760 NYS2d 133 (1st Dept 2003); an article about a variety 
of health issues including AIDS, McCormack v Westchester, 286 AD2d 
24, 731 NYS2d 58 (2d Dept 2001); a photographic guide to nude beaches, 
Creel v Crown Publishers, Inc., 115 AD2d 414, 496 NYS2d 219 (lst 
Dept 1985); a documentary about the deinstitutionalization of psychiat- 
ric patients, Delan by Delan v CBS, Inc., 91 AD2d 255, 458 NYS2d 608 
(2d Dept 1983); and an heroic act of rescue that occurred six months 
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earlier, Molony v Boy Comics Publishers, 277 App Div 166, 98 NYS2d 
119 (1st Dept 1950). 


Unless the means by which the plaintiffs privacy was invaded were 
truly outrageous, the fact that the defendant obtained the plaintiffs 
name or likeness in an improper manner does not preclude application 
of the exception for newsworthy matters, matters of public concern and 
works of art, Foster v Svenson, 128 AD3d 150, 7 NYS3d 96 (1st Dept 
2015). Thus, a photographer who took pictures of the plaintiffs while 
they were in their apartments by using a telephoto lens from his own 
darkened apartment was entitled to rely on the exception for works of 
artistic expression, id. 


1. Requirement of a Reasonable Relationship 


The use of a picture illustrating an article on a matter of public 
interest may not be protected under the newsworthiness exception if 
that use has no real relationship or connection to the article, see 
Messenger ex rel. Messenger v Gruner + Jahr Printing and Pub., 94 
NY2d 436, 706 NYS2d 52, 727 NE2d 549 (2000); Murray v New York 
Magazine Co., 27 NY2d 406, 318 NYS2d 474, 267 NE2d 256 (1971); 
DiMauro v Advance Publications, Inc., 190 AD3d 942, 1389 NYS3d 627 
(2d Dept 2021); Pagan v New York Herald Tribune, Inc., 32 AD2d 341, 
301 NYS2d 120 (1st Dept 1969), aff'd, 26 NY2d 941, 310 NYS2d 327, 
258 NE2d 727 (1970); Foster v Svenson, 128 AD3d 150, 7 NYS3d 96 
(1st Dept 2015); Alvarado v K-III Magazine Corp., 203 AD2d 135, 610 
NYS2d 241 (1st Dept 1994); Barrows v Rozansky, 111 AD2d 105, 489 
NYS2d 481 (1st Dept 1985); Delan by Delan v CBS, Inc., 91 AD2d 255, 
458 NYS2d 608 (2d Dept 1983); Davis v High Soc. Magazine, Inc., 90 
AD2d 374, 457 NYS2d 308 (2d Dept 1982); Heller v Family Circle, Inc., 
85 AD2d 679, 445 NYS2d 513 (2d Dept 1981); Bass v Straight Arrow 
Publishers, Inc., 59 AD2d 684, 398 NYS2d 669 (1st Dept 1977); Dallesan- 
dro v Henry Holt & Co., 4 AD2d 470, 166 NYS2d 805 (1st Dept 1957). 
Editorial judgment and discretion should be disturbed only where there 
is no real relationship or connection between a publication and a 
photograph, Howell v New York Post Co., Inc., 81 NY2d 115, 596 NYS2d 
350, 612 NE2d 699 (1993); Finger v Omni Publications Intern., Ltd., 77 
NY2d 138, 564 NYS2d 1014, 566 NE2d 141 (1990); McCormack v 
Westchester, 286 AD2d 24, 731 NYS2d 58 (2d Dept 2001); Cruz v Latin 
News Impacto Newspaper, 216 AD2d 50, 627 NYS2d 388 (1st Dept 
1995). 


A reasonable connection between a photograph and a news maga- 
zine article existed in Arrington v New York Times Co., 55 NY2d 433, 
449 NYS2d 941, 434 NE2d 1319 (1982), where the photograph, which 
portrayed “what one might expect an upper or ‘middle class’ man of 
good taste and attire . . . to look like,” was juxtaposed with an article 
about the “expanding black middle/professional class in today’s society.” 
The co-defendants, the free-lance photographer and the photographic 
agency that sold the photograph to the newspaper, were potentially li- 
able, however, because those parties did not share the “publisher’s im- 
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munity” resulting from the “public interest” nature of the article, id. A 
reasonable relationship or connection was also found where a performer 
became part of the overall spectacle of a professional football game by 
appearing at half time, Gautier v Pro-Football, Inc., 304 NY 354, 107 
NE2d 485 (1952). 


2. False and Fictionalized Works 


In Spahn v Julian Messner, Inc., 21 NY2d 124, 286 NYS2d 832, 233 
NE2d 840 (1967), and Binns v Vitagraph Co. of America, 210 NY 51, 
103 NE 1108 (1913), the Court of Appeals permitted the plaintiffs to 
maintain causes of action under Civil Rights Law § 51 where their 
names and images were used in publications (a purported biography 
and a series of films purporting to portray a true event) that were so 
infected with fiction, dramatization or embellishment that they were 
deemed not within the newsworthiness exception. On the other hand, in 
Porco v Lifetime Entertainment Services, LLC, 195 AD3d 1351 (3d Dept 
2021), defendant was entitled to summary judgment upon showing that 
film concerning conviction of son for murder of his father and attempted 
murder of his mother was acknowledged as a fictionalized dramatiza- 
tion only based on a true story. 


The form in which the story is presented does not make it fictional, 
Molony v Boy Comics Publishers, 277 App Div 166, 98 NYS2d 119 (1st 
Dept 1950) (comic book). Rather, material and substantial falsification 
is the test, Time, Inc. v Hill, 385 US 374, 87 SCt 534 (1967); Spahn v 
Julian Messner, Inc., 21 NY2d 124, 286 NYS2d 832, 233 NE2d 840 
(1967); Pagan v New York Herald Tribune, Inc., 32 AD2d 341, 301 
NYS2d 120 (1st Dept 1969), affd, 26 NY2d 941, 310 NYS2d 327, 258 
NE2d 727 (1970). 


The principle that use in false or fictionalized material is actionable 
under Civil Rights Law §§ 50 and 51 is applicable only if the defendant 
knew that the publication was substantially false or proceeded with 
reckless disregard for its truth or falsity, Hemingway’s Estate v Random 
House, Inc., 23 NY2d 341, 296 NYS2d 771, 244 NE2d 250 (1968); Spahn 
v Julian Messner, Inc., 21 NY2d 124, 286 NYS2d 832, 233 NE2d 840 
(1967); Rand v Hearst Corp., 31 AD2d 406, 298 NYS2d 405 (1st Dept 
1969), aff'd, 26 NY2d 806, 309 NYS2d 348, 257 NE2d 895 (1970); Porco 
v Lifetime Entertainment Services, LLC, 147 AD3d 1253, 47 NYS3d 
769 (3d Dept 2017); Cammaroto v Anson, 70 AD2d 649, 416 NYS2d 824 
(2d Dept 1979); see Time, Inc. v Hill, 385 US 374, 87 SCt 534 (1967). 
More than negligence on the defendant’s part is required, since “a 
negligence test would place on the press the intolerable burden of guess- 
ing how a jury might assess the reasonableness of the steps taken by it 
to verify the accuracy of every reference to a name, picture or portrait,” 
Time, Inc. v Hill, supra. Thus, the defendant’s failure to read the mate- 
rial in advance and his minimal efforts to contact the plaintiff to verify 
the material’s accuracy did not constitute clear and convincing proof of 
a reckless disregard for the truth, Bement v N.Y.P. Holdings, Inc., 307 
AD2d 86, 760 NYS2d 133 (1st Dept 2003). Whether actual malice need 
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be proven when the plaintiff is neither a public official nor a public 
figure was questioned in Davis v High Soc. Magazine, Inc., 90 AD2d 
374, 457 NYS2d 308 (2d Dept 1982). At least one federal court has 
answered that question in the negative, Nelson v Globe Intern., Inc., 
626 F Supp 969 (SDNY 1986). 


In Messenger ex rel. Messenger v Gruner + Jahr Printing and Pub., 
94 NY2d 436, 706 NYS2d 52, 727 NE2d 549 (2000), the Court of Ap- 
peals distinguished Hemingway’s Estate v Random House, Inc., 23 
NY2d 341, 296 NYS2d 771, 244 NE2d 250 (1968), and Spahn v Julian 
Messner, Inc., 21 NY2d 124, 286 NYS2d 832, 233 NE2d 840 (1967), 
holding that the principle enunciated in those cases does not permit 
claims under Civil Rights Law §§ 50 and 51 where the publication in 
question is newsworthy and the “fictionalization” relates only to the 
false impression created by the use of the plaintiffs name, portrait, 
photograph or voice, see Bement v N.Y.P. Holdings, Inc., 307 AD2d 86, 
760 NYS2d 133 (1st Dept 2003). Thus, the plaintiff in Messenger ex rel. 
Messenger v Gruner + Jahr Printing and Pub., supra, had no right of 
action under the statute where the use of the plaintiffs photograph in 
connection with a magazine column on teenage sex implied that the 
plaintiff was the author of a letter describing getting drunk at a party 
and having sex with three men. Similarly, the plaintiff had no cause of 
action where a photograph of her hospitalized newborn was used to il- 
lustrate an article about health issues in a way that falsely implied that 
the newborn had AIDS, McCormack v Westchester, 286 AD2d 24, 731 
NYS2d 58 (2d Dept 2001). This analysis applies whether the plaintiff is 
a public or private figure, Messenger ex rel. Messenger v Gruner + Jahr 
Printing and Pub., supra. 


3. Advertisement in Disguise 


A defendant may not override the statutory privacy protection “by 
wrapping its advertising message in the cloak of public interest, 
however commendable the educational and informational value,” 
Beverley v Choices Women’s Medical Center, Inc., 78 NY2d 745, 579 
NYS2d 637, 587 NE2d 275 (1991); see Stephano v News Group Publica- 
tions, Inc., 64 NY2d 174, 485 NYS2d 220, 474 NE2d 580 (1984); Murray 
v New York Magazine Co., 27 NY2d 406, 318 NYS2d 474, 267 NE2d 
256 (1971); DiMauro v Advance Publications, Inc., 190 AD3d 942, 139 
NYS3d 627 (2d Dept 2021); Foster v Svenson, 128 AD3d 150, 7 NYS3d 
96 (lst Dept 2015); Heller v Family Circle, Inc., 85 AD2d 679, 445 
NYS2d 513 (2d Dept 1981). Thus, the newsworthy and public concern 
exemption did not apply where the unauthorized image appeared in a 
calendar to promote defendant’s medical center even though the 
calendar’s theme was women’s progress, Beverley v Choices Women’s 
Medical Center, Inc., supra (noting that defendant was not media 
entity). The “disguised advertising” principle is narrowly applied, Cruz 
v Latin News Impacto Newspaper, 216 AD2d 50, 627 NYS2d 388 (1st 
Dept 1995) (exception inapplicable to article and photograph about 
plaintiff and AIDS despite brief favorable mention of real estate agency). 


B. Exception for Uses in Connection with Works of Art 


In addition to the newsworthiness exception to liability under Civil 
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Rights Law §§ 50 and 51, the courts have recognized an exception for 
works of art and advertising undertaken in connection with a use 
protected by the First Amendment, Foster v Svenson, 128 AD3d 150, 7 
NYS3d 96 (1st Dept 2015); Altbach v Kulon, 302 AD2d 655, 754 NYS2d 
709 (3d Dept 2003); see Lohan v Take-Two Interactive Software, Inc., 
31 NY3d 111, 73 NYS3d 780, 97 NE3d 389 (2018). This exception was 
applied to a flyer advertising defendant’s art gallery by displaying a 
photograph of a town justice and an oil painting caricaturizing the town 
justice, where the photograph was part and parcel of the parody, Altbach 
v Kulon, supra. It was also applied to the substantially accurate graphic 
portrayal of the plaintiff in a comic magazine as a hero in a disaster in 
which the plaintiff was a national figure, Molony v Boy Comics Publish- 
ers, 277 App Div 166, 98 NYS2d 119 (1st Dept 1950); and to photographs 
of the plaintiffs in their apartments that were taken by the defendant 
using a telephoto lens, Foster v Svenson, supra. Like the exception for 
newsworthy material, the exception for works of artistic expression may 
be applied even though profit may have been derived from the sale of 
the artwork, Foster v Svenson, supra. 


C. Exception for Incidental Uses 


Incidental uses, whether for trade purposes or advertising purposes, 
do not violate Civil Rights Law §§ 50 and 51. In Booth v Curtis Pub. 
Co., 15 AD2d 3438, 223 NYS2d 737 (1st Dept 1962), affd, 11 NY2d 907, 
228 NYS2d 468, 182 NE2d 812 (1962), the court distinguished between 
permissible incidental uses, such as republishing the plaintiffs name or 
image in a poster, circular or other public media to advertise the news 
medium and impermissible collateral uses where the use is related to a 
product other than the news medium. However, an individual may not 
be singled out and unduly featured merely because he or she is on the 
scene, Gautier v Pro-Football, Inc., 304 NY 354, 107 NE2d 485 (1952). 
Thus, the reasonable relationship requirement was not satisfied where, 
as part of a film about picturesque parts of New York City, the plaintiff, 
a street vendor, was shown not as an incidental part of the general 
scene, but in a full-sized close-up running for a period of six seconds, 
Blumenthal v Picture Classics, 235 App Div 570, 257 NYS 800 (1st 
Dept 1932), affd, 261 NY 504, 185 NE 713 (1933). 


There are two types of permissible incidental uses: (1) those that 
are incidental to a permitted use; and (2) those that are of such 
insignificance as not to be actionable. The first category includes cases 
holding that when a picture or name is properly published as newswor- 
thy or informational, it may also be used for the purpose of advertising 
the specific article or newsreel in which the item appears, Namath v 
Sports Illustrated, 48 AD2d 487, 371 NYS2d 10 (1st Dept 1975), affd, 
39 NY2d 897, 386 NYS2d 397, 352 NE2d 584 (1976); Booth v Curtis 
Pub. Co., 15 AD2d 343, 223 NYS2d 737 (1st Dept 1962), affd, 11 NY2d 
907, 228 NYS2d 468, 182 NE2d 812 (1962); Velez v VV Pub. Corp., 135 
AD2d 47, 524 NYS2d 186 (1st Dept 1988); Humiston v Universal Film 
Mfg. Co., 189 App Div 467, 178 NYS 752 (1st Dept 1919). It also includes 
(1) the use of an uncopyrighted or unpatented work in the public 
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domain, and (2) the right to accurately state the name of the author, 
composer, architect or designer in connection with work done by the 
person under contract, Shaw v Time-Life Records, 38 NY2d 201, 379 
NYS2d 390, 341 NE2d 817 (1975); Jaccard v R.H. Macy & Co., 265 App 
Div 15, 37 NYS2d 570 (1st Dept 1942). 


Included in the second category of permissible incidental uses (in- 
significant incidental uses) are cases of fleeting or minor use, see Doe v 
Darien Lake Theme Park & Camping Resort, Inc., 277 AD2d 967, 715 
NYS2d 825 (4th Dept 2000), such as two references to a plaintiff, a 
University president, by name in a 1438-page book, University of Notre 
Dame Du Lac v Twentieth Century-Fox Film Corp., 22 AD2d 452, 256 
NYS2d 301 (1st Dept 1965), aff'd, 15 NY2d 940, 259 NYS2d 832, 207 
NE2d 508 (1965); a single reference to the name of the plaintiffs well- 
known gymnasium in the course of a full-length movie, Stillman v 
Paramount Pictures Corp., 2 AD2d 18, 153 NYS2d 190 (1st Dept 1956), 
affd, 5 NY2d 994, 184 NYS2d 856, 157 NE2d 728 (1959); a statement in 
a magazine article that the plaintiff, a temporary consultant, had joined 
the defendant’s firm as a designer, Marks v Elephant Walk, Inc., 156 
AD2d 432, 548 NYS2d 549 (2d Dept 1989); the plaintiffs four-second 
appearance in a TV documentary in a role that was minor in relation to 
the central theme, Delan by Delan v CBS, Inc., 91 AD2d 255, 458 NYS2d 
608 (2d Dept 1983); a fabric reprint of newspaper articles in one of 
which the plaintiffs name was mentioned, Moglen v Varsity Pajamas, 
Inc., 18 AD2d 114, 213 NYS2d 999 (1st Dept 1961); and a part of a 
movie scene that included a building on which there was a sign bearing 
the plaintiffs name, Merle v Sociological Research Film Corporation, 
166 App Div 376, 152 NYS 829 (1st Dept 1915); but see Blumenthal v 
Picture Classics, 235 App Div 570, 257 NYS 800 (1st Dept 1932), affd, 
261 NY 504, 185 NE 713 (1933) (Civil Rights Law §§ 50 and 51 claim 
actionable where in documentary showing picturesque parts of New 
York City, plaintiff street vendor, shown not as incidental part of the 
general scene, but in full-sized close-up running six seconds). 


Whether a particular use is “incidental” will often be a question of 
law for the court, but may in some situations be a question of fact, 
Booth v Curtis Pub. Co., 15 AD2d 343, 223 NYS2d 737 (1st Dept 1962), 
affd, 11 NY2d 907, 228 NYS2d 468, 182 NE2d 812 (1962); Doe v Darien 
Lake Theme Park & Camping Resort, Inc., 277 AD2d 967, 715 NYS2d 
825 (4th Dept 2000). Both the timing of the republication in relation to 
the original publication and the sponsorship of the republication are of 
importance in determining whether the republication is a permissible 
incident to the advertising or constitutes impermissible “collateral 
advertising,” Booth v Curtis Pub. Co., supra. Whether a particular use 
is incidental and therefore permissible is determined through an assess- 
ment of the relationship of use of plaintiffs name or image to the main 
purpose and subject of the work in issue, Doe v Darien Lake Theme 
Park & Camping Resort, Inc., supra; Delan by Delan v CBS, Inc., 91 
AD2d 255, 458 NYS2d 608 (2d Dept 1983). 


IV. Statute of Limitations 


The cause of action created by Civil Rights Law § 51 is governed by 
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the one-year statute of limitations set forth in CPLR 215(3), Nussenz- 
weig v diCorcia, 9 NY3d 184, 848 NYS2d 7, 878 NE2d 589 (2007); Suss 
v New York Media, Inc., 69 AD3d 411, 891 NYS2d 409 (1st Dept 2010); 
Pascuzzi v Montcalm Pub. Corp., 65 AD2d 786, 410 NYS2d 325 (2d 
Dept 1978). The cause of action accrues when the plaintiffs name or im- 
age is displayed to a third person for purposes of trade, since that is 
when the injury occurs, Dana v Oak Park Marina, Inc., 230 AD2d 204, 
660 NYS2d 906 (4th Dept 1997). Thus, where videotapes of the plaintiff 
were made surreptitiously, the plaintiffs Civil Rights Law § 51 claim 
accrued when the videotapes were shown rather than when they were 
recorded, Dana v Oak Park Marina, Inc., supra. A claim based on the 
alleged use of the plaintiff's name and likeness in a television series 
begins to run from the inception of the series, rather than with the air- 
ing of each episode, Costanza v Seinfeld, 279 AD2d 255, 719 NYS2d 29 
(1st Dept 2001). 


Under the single publication rule, a cause of action for defamation 
accrues on the date the offending material is first published, Rinaldi v 
Viking Penguin, Inc., 52 NY2d 422, 488 NYS2d 496, 420 NE2d 377 
(1981). The same rule applies to claims brought pursuant to Civil Rights 
Law § 51, Nussenzweig v diCorcia, 9 NY3d 184, 848 NYS2d 7, 878 
NE2d 589 (2007). Claims involving mass distribution of a name or 
photograph are subject to the single publication rule, Castel v Jean 
Norihiko Sherlock Corp., 159 AD2d 233, 552 NYS2d 212 (1st Dept 1990); 
Walden v F.W. Woolworth Co., 188 AD2d 261, 525 NYS2d 224 (1st Dept 
1988); see PJI 3:26 for a further discussion of the single publication 
rule. 


Where a violation of Civil Rights Law § 50 has led to a criminal 
misdemeanor prosecution, the plaintiff has “at least one year” from the 
termination of the criminal action to commence a civil action under sec- 
tion 51 with respect to the same occurrence, even if the time to com- 
mence the action has otherwise expired or has less than a year remain- 
ing, CPLR 215(8)(a). A criminal action terminates with the imposition 
of a sentence or some other final disposition in a criminal court of the 
last accusatory instrument filed in the case in any jurisdiction, CPL 
1.20(16)(c); see Dynamic Chemicals, Inc. v Ackerman Mechanical 
Services, Inc., 58 AD3d 153, 867 NYS2d 820 (4th Dept 2008). 


V. Privacy Claims Not Based on Civil Rights Law §§ 50 and 51 


A. Right of Publicity 


The “right of publicity” has been described as “closely analogous to 
the goals of patent and copyright law, focusing on the right [of] the indi- 
vidual to reap the reward of his endeavors and having little to do with 
protecting feelings or reputation,” Zacchini v Scripps-Howard Broadcast- 
ing Co., 433 US 562, 97 SCt 2849, 5 Ohio Ops 3d 215 (1977); Delan by 
Delan v CBS, Inc., 91 AD2d 255, 458 NYS2d 608 (2d Dept 1983); see 
also Brinkley v Casablancas, 80 AD2d 428, 488 NYS2d 1004 (1st Dept 
1981); Lombardo v Doyle, Dane & Bernbach, Inc., 58 AD2d 620, 396 


527 


PJI 3:45 Parrern Jury INSTRUCTIONS 


NYS2d 661 (2d Dept 1977). In New York, the “right of publicity,” to the 
extent it exists at all, is encompassed within the statutory right of 
privacy, Stephano v News Group Publications, Inc., 64 NY2d 174, 485 
NYS2d 220, 474 NE2d 580 (1984). Since the statutory remedy is 
exclusive, there is no independent common-law right of publicity, id; 
Frosch v Grosset & Dunlap, Inc., 75 AD2d 768, 427 NYS2d 828 (1st 
Dept 1980); see Brinkley v Casablancas, supra. In Stephano v News 
Group Publications, Inc., supra, however, the Court of Appeals left open 
the possibility that the statute might not be viewed as controlling with 
respect to the assignment, transfer or descent of publicity rights, see 
Pirone v MacMillan, Inc., 894 F2d 579 (2d Cir 1990); and Shaw Family 
Archives Ltd. v CMG Worldwide, Inc., 486 F Supp 2d 309 (SDNY 2007). 


B. Breach of Physician’s Obligation of Confidentiality 


Breach by a physician of the privilege between a patient and a 
physician is actionable as a wrong independent of the right of privacy 
created by Civil Rights Law §§ 50, 51, see Doe v Roe, 42 AD2d 559, 345 
NYS2d 560 (1st Dept 1973), aff'd, 33 NY2d 902, 352 NYS2d 626, 307 
NE2d 823 (1973); Juric v Bergstraesser, 44 AD3d 1186, 844 NYS2d 465 
(3d Dept 2007); Doe v Roe, 190 AD2d 463, 599 NYS2d 350 (4th Dept 
1993) (violation of Public Health Law, Art. 27-F; MacDonald v Clinger, 
84 AD2d 482, 446 NYS2d 801 (4th Dept 1982); see also Comments to 
PJI 2:150 and 3:59. 


The breach of a physician’s duty of confidentiality, which springs 
from the implied covenant of trust and confidence that is inherent in 
the physician-patient relationship, is actionable as a tort, Chanko v 
American Broadcasting Companies Inc., 27 NY3d 46, 29 NYS3d 879, 49 
NE38d 1171 (2016); Juric v Bergstraesser, 44 AD3d 1186, 844 NYS2d 
465 (3d Dept 2007); Doe v Community Health Plan-Kaiser Corp., 268 
AD2d 183, 709 NYS2d 215 (8d Dept 2000); see PJI 2:150, Comment. 
Thus, a health care provider, such as a medical corporation, may be li- 
able for wrongful disclosures of confidential information by its employ- 
ees, see S.M.F. v SLS Residential, Inc., 72 AD3d 1014, 900 NYS2d 331 
(2d Dept 2010) (operators of community residences and outpatient clinic 
violated Mental Health Law § 33.138(a) and fiduciary duty to patient 
and his father by publicizing confidential information received during 
course of patient’s treatment). However, under principles of vicarious li- 
ability, a medical corporation is liable for an employee’s improper dis- 
semination of a patient’s confidential medical information only if the 
employee was acting within the scope of his or her employment, see Doe 
v Guthrie Clinic, Ltd., 22 NY3d 480, 982 NYS2d 431, 5 NE3d 578 (2014). 
A medical corporation may also liable for its own conduct based on its 
negligent hiring or supervision of an employee, its failure to establish 
adequate policies and procedures to safeguard the confidentiality of 
patient information or its failure to train its employees to properly dis- 
charge their duties under those policies and procedures, id. 


There is no private cause of action based on CPLR 4504, CPLR 
4508 or Public Health Law 4410(2), which impose a duty on physicians, 
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other health professionals and medical corporations to maintain the 
confidentiality of patient treatment records, Doe v Community Health 
Plan-Kaiser Corp., 268 AD2d 183, 709 NYS2d 215 (3d Dept 2000). 
However, patients have a private cause of action for disclosure of 
confidential HIV related information in violation of Public Health Law 
Article 27-F, see Doe v Roe, 190 AD2d 463, 599 NYS2d 350 (4th Dept 
1993). There is no privacy cause of action against a newspaper for 
disclosing a person’s HIV or AIDS status, Cruz v Latin News Impacto 
Newspaper, 216 AD2d 50, 627 NYS2d 388 (1st Dept 1995) (Public 
Health Law Art. 27-F governs health care providers but not the news 
media). 


C. Other Privacy Claims 


There is no cause of action in tort against a third party for violating 
the attorney-client privilege, particularly where the only harm alleged 
was a generalized fear for personal safety, Madden v Creative Services, 
Inc., 84 NY2d 738, 622 NYS2d 478, 646 NE2d 780 (1995) (intruder’s un- 
authorized inspection of client’s documents in lawyer’s office). A plaintiff 
may not circumvent established privacy law by asserting a claim that is 
the “functional equivalent of a common-law privacy tort,” id; see Valeri- 
ano v Rome Sentinel Co., 43 AD3d 1857, 842 NYS2d 805 (4th Dept 
2007). 


Although Civil Rights Law § 50-a provides for the confidential treat- 
ment of the personnel records of police officers, there is no private right 
of action for an intentional or negligent violation of that statute, Simpson 
v New York City Transit Authority, 112 AD2d 89, 491 NYS2d 645 (1st 
Dept 1985), affd, 66 NY2d 1010, 499 NYS2d 396, 489 NE2d 1298 (1985); 
Carpenter v Plattsburgh, 105 AD2d 295, 484 NYS2d 284 (3d Dept 1985), 
affd, 66 NY2d 791, 497 NYS2d 909, 488 NE2d 839 (1985); Reale v 
Kiepper, 204 AD2d 72, 611 NYS2d 175 (1st Dept 1994). In contrast, 
pursuant to Civil Rights Law § 50-c, a private cause of action may be 
maintained for a violation of section 50-b, which protects the privacy of 
sex crime victims who are minors by giving public officers authority to 
refuse to disclose the identity of victims, see DiPalma v Phelan, 179 
AD2d 1009, 578 NYS2d 948 (4th Dept 1992), affd, 81 NY2d 754, 593 
NYS2d 778, 609 NE2d 131 (1992); see also Feeney v New York, 255 
AD2d 483, 680 NYS2d 646 (2d Dept 1998) (plaintiff's voluntary 
disclosure of her identity defeats her Civil Rights Law § 50-b claim). 


Public utilities are forbidden to sell lists of names of customers, see 
Public Service Law §§ 65(7) (gas and electric service), 89-b(6) (water- 
works), 91(5) (telephone and telegraph services; prohibition applies only 
if name omitted from public directory at customer’s request). 


Under New York law, it is not an invasion of privacy for a telephone 
conversation to be taped as long as one party to the conversation 
consents to the taping, Locke v Aston, 31 AD3d 33, 814 NYS2d 38 (1st 
Dept 2006). 


The Telephone Consumer Protection Act (TCPA) of 1991, 47 USC 
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§ 227(b)(1)(C), prohibits the use of any telephone facsimile machine to 
send an unsolicited advertisement and creates a private right of action 
in state court for recovery of money damages, id, § 227(b)(3); see Stern v 
Bluestone, 12 NY3d 873, 883 NYS2d 782, 911 NE2d 844 (2009). A report 
containing short essays about topics related to attorney malpractice was 
held not to be an advertisement under the existing version of 47 CFR 
§ 64.1200, Stern v Bluestone, supra. 


Civil Rights Law § 52-a creates a private right of action for an 
owner or tenant of residential real property against any person who, 
without written consent, installs or affixes a video imaging device on 
adjoining property for the purpose of video taping the recreational activi- 
ties which occur in the backyard of the residential real property with 
intent to harass, annoy, alarm, or threaten, Civil Rights Law § 52-a(1). 
This section does not apply to law enforcement personnel engaged in 
the conduct of their authorized duties, Civil Rights Law § 52-a(1). 


Civil Rights Law § 52-b creates a private right of action for unlaw- 
ful dissemination or publication of an intimate image or video. The stat- 
ute is applicable to images, regardless of whether or not the original im- 
age was consensually obtained, taken where the plaintiff had a 
reasonable expectation that the image would remain private and the 
image depicts (i) an unclothed or exposed intimate part of such person, 
or (ii) such person engaging in sexual conduct, as defined in Penal Law 
§ 130.00 with another person. Further, the dissemination (or threatened 
dissemination) must be made for the purpose of annoying or alarming 
the plaintiff. The section is not applicable to the reporting of unlawful 
conduct, dissemination or publication of an intimate still or video image 
made during lawful and common practices of law enforcement, legal 
proceedings or medical treatment, images involving voluntary exposure 
in a public or commercial setting, or dissemination or publication of an 
intimate still or video image made for a legitimate public purpose. In a 
successful action pursuant to Civil Rights Law § 52-b, the finder of fact 
may, in its discretion, award injunctive relief, punitive damages, 
compensatory damages, and reasonable court costs and attorney’s fees. 
Further, a plaintiff may bring an action or special proceeding to require 
a website to permanently remove still or video images reasonably within 
its control, Civil Rights Law § 52-b(4). 


D. Preemption 


Civil Rights Law §§ 50 and 51 are not preempted by the Federal 
Copyright Act, Molina v Phoenix Sound Inc., 297 AD2d 595, 747 NYS2d 
227 (1st Dept 2002). 


Civil Rights Law § 51 preempts common law claims for unjust 
enrichment resulting from the unauthorized use of a name, portrait, 
picture or voice, Sondik v Kimmel, 131 AD3d 1041, 16 NYS3d 296 (2d 
Dept 2015). 
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2. DAMAGES 
PJI 3:46. Intentional Torts—Right of Privacy—Damages 


My charge to you on the law of damages must 
not be taken as a suggestion that you should find 
for the plaintiff. It is for you to decide on the evi- 
dence presented and the rules of law I have given 
you whether the plaintiff is entitled to recover 
from the defendant. If you decide that the plaintiff 
is not entitled to recover from the defendant, you 
need not consider damages. Only if you decide that 
the plaintiff is entitled to recover will you consider 
damages. 3 


If you find that the plaintiff is entitled to re- 
cover from the defendant, you must render a 
verdict in a sum of money that will justly and fairly 
compensate the plaintiff for (fuse such of the follow- 
ing as the evidence warrants] the injury to the plain- 
tiffs feelings and the plaintiff's mental anguish, 
the fair market value of the use of the plaintiffs 
(name, picture), its value to the defendant, the 
actual monetary harm resulting to the plaintiff 
from the defendant’s use of the plaintiff's (name, 
picture)). Actual monetary harm means the income 
lost. up to the present time as a result of the publi- 
cation as well as the amount by which you find the 
publication reduced the plaintiff's capacity to earn 
income in the future from (his, her) (name, 
picture). 


The total of the amounts you award as fair 
compensation for each of those items will be your 
verdict, if you find for the plaintiff. That amount 
may vary from nominal damages of one dollar, if 
you find the injury to have been slight, to a sub- 
stantial sum if you find the injury to have been 
substantial. 


The damages I have discussed with you so far 
are called compensatory damages, because they 
are intended to compensate the plaintiff for the 
injury done by the violation of (his, her) right of 
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privacy. In addition, the plaintiff is seeking puni- 
tive damages. Punitive damages are allowed to 
punish a defendant who knowingly uses the (name, 
picture) of another in violation of the Civil Rights 
Law and to discourage the defendant and others 
from similar violations of that law. If you find that 
the defendant used the plaintiffs (name, picture) 
(knowing that the plaintiff had not, in reckless dis- 
regard of whether the plaintiff had) consented to 
that use, you may, although you are not required 
to, award the plaintiff punitive damages. The 
burden of proving (knowing, reckless) use is upon 
the plaintiff. Reckless disregard does not mean 
carelessness. Rather, reckless disregard means use 
in conscious disregard of whether plaintiff had 
consented to the use of (his, her) (name, picture). 


If you find that the defendant used the plain- 
tiff's (name, picture) (/here state basis of defense that 
would negate knowing or reckless use, such as:—] in the 
honest belief that it was that of another person 
from whom the defendant had consent), you may 
not make an award for punitive damages. If you 
find that the defendant used the plaintiffs (name, 
picture) (knowingly, recklessly) you may in your 
discretion award the plaintiff punitive damages, 
(ladd basis of any plea in mitigation, such as:—/ but if 
you further find that the defendant believed in 
good faith that (his, her) act was not in violation of 
the statute, you may take that fact into consider- 
ation in exercising your discretion). 


[If the jury decides to award punitive damages, the 
court should proceed to charge the jury on the factors it 
should consider in determining the amount of punitive 
damages, which appear below.] 


In arriving at your decision as to the amount 
of punitive damages you should consider the fol- 
lowing factors: 


1. The nature and reprehensibility of what 
the defendant did. That would include the charac- 
ter of the wrongdoing and defendant’s awareness 
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of what harm the conduct caused or was likely to 
cause. In considering the amount of punitive dam- 
ages to award, you should weigh this factor 
heavily. 


2. The actual and potential harm created by 
defendant’s conduct. The amount of punitive dam- 
ages that you award must be both reasonable and 
proportionate to the actual and potential harm suf- 
fered by the plaintiff, and to the compensatory 
damages you awarded the plaintiff. 


3. The defendant’s financial condition and the 
impact your punitive damages award will have on 
the defendant. 


In reporting your verdict, you will state the 
amount, if any, awarded by you as punitive 
damages. 


Comment 


Based upon Civil Rights Law § 51, which permits recovery of “dam- 
ages for any injuries sustained by reason of such use and if the 
defendant shall have knowingly used such person’s name, portrait or 
picture in such manner as is forbidden or declared to be unlawful 
. . . .the jury, in its discretion, may award exemplary damages.” Gen- 
erally, as to damages in privacy cases, see Hofstadter & Horowitz, The 
Right of Privacy Chap 24; Restatement, Second, Torts § 652H. 


Section 51 provides remedies for violation of § 50. A person claim- 
ing a violation of § 50 may not obtain injunctive relief absent a showing 
of irreparable harm, New York Magazine v Metropolitan Transp. 
Authority, 186 F3d 123 (2d Cir 1998). A government agency may not re- 
fuse to display an advertisement in a designated public forum on the 
ground that it violates § 50 when there are less restrictive means to 
achieve the asserted governmental interest, id. 


Compensatory damages, at least nominal in amount, must be 
awarded upon proof of a violation of the statute, Youssoupoff v Colum- 
bia Broadcasting System Inc., 48 Misc2d 700, 265 NYS2d 754 (Sup 
1965); Metzger v Dell Pub. Co., 207 Misc 182, 186 NYS2d 888 (Sup 
1955); Miller v Madison Square Garden Corp., 176 Misc 714, 28 NYS2d 
811 (Sup 1941), see Cohen v Hallmark Cards, Inc., 45 NY2d 493, 410 
NYS2d 282, 382 NE2d 1145 (1978) (declining to pass on question 
whether “knowingly” as used in Civil Rights Law § 51 includes imputed 
knowledge arising from reckless disregard for the truth), although a “no 
cause” verdict will not be set aside because nominal damages should 
have been awarded, see Lynch v New York Times Co., 171 App Div 399, 
157 NYS 392 (1st Dept 1916). 


533 


PJI 3:46 PaTTERN JURY INSTRUCTIONS 


The elements upon which compensatory damages are based are: (1) 
injured feelings and mental distress, Hill v Hayes, 18 AD2d 485, 240 
NYS2d 286 (1st Dept 1963) (injury to plaintiffs feelings may be shown 
by specific instances of ostracism); Myers v U.S. Camera Pub. Corp., 9 
Misc2d 765, 167 NYS2d 771 (NY City Ct 1957); Fisher v Murray M. 
Rosenberg, Inc., 175 Mise 370, 23 NYS2d 677 (Sup 1940); Manger v 
Kree Institute of Electrolysis, 233 F2d 5 (2d Cir 1956), and physical dis- 
ability resulting therefrom, see Hill v Hayes, 18 AD2d 485, 240 NYS2d 
286 (1st Dept 1963); (2) appropriation of what has been called plaintiffs 
right of publicity, that is, the right to make money out of prominence as 
a public figure, Gautier v Pro-Football, Inc., 278 App Div 431, 106 
NYS2d 553 (1st Dept 1951), affd, 304 NY 354, 107 NE2d 485 (1952); 
Brinkley v Casablancas, 80 AD2d 428, 438 NYS2d 1004 (1st Dept 1981); 
Manger v Kree Institute of Electrolysis, supra; Haelan Laboratories, 
Inc. v Topps Chewing Gum, Inc., 202 F2d 866 (2d Cir 1953); Grant v 
Esquire, Inc., 367 F Supp 876 (SDNY 1973); see Russell v Marboro 
Books, 18 Misc2d 166, 183 NYS2d 8 (Sup 1959); Hofstadter & Horowitz, 
The Right of Privacy, 66—72; (3) actual pecuniary harm through reduc- 
tion of income, see Myers v U.S. Camera Pub. Corp., supra. 


The measure of damages for the unauthorized use of the likeness of 
a plaintiff with publicity value consists of the fair market value of the 
use for the purposes of trade of the plaintiffs face, name and reputation. 
In Grant v Esquire, Inc., 367 F Supp 876 (SDNY 1973) the District 
Court acknowledged the difficulty in ascertaining the fair market value 
of the plaintiffs likeness but further noted that there is an active mar- 
ket for exploiting the likenesses of celebrities and such a market must 
have rules and experts who could aid valuation. The Court further 
noted that in cases where the plaintiff has never allowed his or her like- 
ness to be used in advertising, there may be a “first-time value” that the 
jury may consider, id. Since unjust enrichment of the defendant is part 
of the Civil Rights Law § 51 cause of action, Bunnell v Keystone Varnish 
Co., 254 App Div 885, 5 NYS2d 415 (2d Dept 1938); see Binns v 
Vitagraph Co. of America, 147 App Div 783, 1382 NYS 237 (1st Dept 
1911), affd, 210 NY 51, 103 NE 1108 (1913); Hart v E.P. Dutton & Co., 
197 Misc 274, 93 NYS2d 871 (Sup 1949), aff'd, 277 App Div 935, 98 
NYS2d 773 (4th Dept 1950); Hofstadter & Horowitz, The Right of 
Privacy, 250, the measure of compensation may be the extent to which 
use of plaintiffs name or picture increased defendant’s profits. 


Harm to plaintiffs reputation may also be an element of damage in 
a privacy action. This is because the statute includes all damage 
sustained by plaintiff, and to permit separate actions for violation of 
privacy and defamation could lead to double recovery, Binns v Vitagraph 
Co. of America, 210 NY 51, 103 NE 1108 (1913); Franklin v Columbia 
Pictures Corp, 246 App Div 35, 284 NYS 96 (1st Dept 1935), affd, 271 
NY 554, 2 NE2d 691 (1936); Metzger v Dell Pub. Co., 207 Misc 182, 136 
NYS2d 888 (Sup 1955); cf. Bradley v Almat Pub. Corp., 32 Misc2d 989, 
225 NYS2d 226 (Sup 1962). Apparently, it is not necessary that a sepa- 
rate cause of action for defamation be stated, although it is not improper 
to do so, D’Altomonte v New York Herald Co., 208 NY 596, 102 NE 


534 


Torts OTHER THAN NEGLIGENCE PJI 3:46 


1101 (1913); Franklin v Columbia Pictures Corp. supra; Shor v Billings- 
ley, 4 Misc2d 857, 158 NYS2d 476 (Sup 1956), affd, 4 AD2d 1017, 169 
NYS2d 416 (1st Dept 1957); Ravich v Kling, 17 Misc2d 683, 187 NYS2d 
272 (Sup 1959). When separate causes of action are pleaded and plaintiff 
has not been required to elect between them (as to which compare 
Franklin v Columbia Pictures Corp, supra, with Shor v Billingsley, 
supra), the jury should be given explicit instructions in order to avoid 
duplicative awards, Shor v Billingsley, supra. In such a case a special 
verdict is essential. 


It is suggested that the following be inserted after the first 
paragraph of the pattern charge and, of course, after the applicable def- 
amation charges have been delivered (see PJI 3:23-3:34B): 


PJI 3:46.1 


Two causes of action are before you; one for 
violation of the Civil Rights Law, the other for 
libel. With respect to the claim for damages (to the 
plaintiff's reputation, for emotional injuries), the 
plaintiff can recover such damages only once, in 
either the claim for violation of the Civil Rights 
Law or the libel claim, but not in both. 


In such cases, the words “in the Civil Rights Law action” must be 
inserted after the word “recover” in the first line of the second paragraph 
of the principal pattern charge. 


If only one cause of action is pleaded, but evidence of defamation is 
introduced, the principal pattern charge should be modified by inserting 
at the end of the first sentence of the second paragraph a comma and 
the words “the harm to plaintiff's reputation” and by inserting a new 
second sentence reading: 


PJI 3:46.2 


Damages for harm to the plaintiff's reputation 
may be awarded only if you find that the defen- 
dant’s use of the plaintiff's (name, picture) in the 
publication tended to disgrace or discredit the 
plaintiff in the community. 


Interest is not recoverable in a privacy action, since the award is 
for personal injury rather than for a property interest or right, Spahn v 
Julian Messner, Inc., 23 AD2d 216, 260 NYS2d 451 (1st Dept 1965), 
affd, 18 NY2d 324, 274 NYS2d 877, 221 NE2d 548 (1966), vacated on 
other grounds, 387 US 239, 87 SCt 1706 (1967). 


In reduction of compensatory damages, defendant may show (1) 
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that the tenor of the use was laudatory and that plaintiff had long 
permitted widespread exploitation of plaintiffs prominence as a public 
figure, Spahn v Julian Messner, Inc., 23 AD2d 216, 260 NYS2d 451 (1st 
Dept 1965), affd, 18 NY2d 324, 274 NYS2d 877, 221 NE2d 543 (1966), 
vacated on other grounds, 387 US 239, 87 SCt 1706 (1967), (2) oral 
consent of an adult, Andretti v Rolex Watch, U.S.A., Inc., 82 AD2d 765, 
440 NYS2d 212 (1st Dept 1981), rev’d on other grounds, 56 NY2d 284, 
452 NYS2d 5, 437 NE2d 264 (1982); Lomax v New Broadcasting Co., 18 
AD2d 229, 238 NYS2d 781 (1st Dept 1963); Harris v H.W. Gossard Co., 
194 App Div 688, 185 NYS 861 (1st Dept 1921); Miller v Madison Square 
Garden Corp., 176 Misc 714, 28 NYS2d 811 (Sup 1941), oral consent of 
an infant, Semler v Ultem Publications, 170 Misc 551, 9 NYS2d 319 
(NY City Ct 1938), or his or her parent or guardian, Buscelle v Conde 
Nast Publications, 173 Misc 674, 19 NYS2d 129 (Sup 1940), (3) a course 
of conduct amounting to consent, Hammond v Crowell Pub. Co., 253 
App Div 205, 1 NYS2d 728 (1st Dept 1938), (4) a general custom exist- 
ing in plaintiffs profession encouraging the use of names for advertising 
purposes without compensation, Harris v H.W. Gossard Co., 194 App 
Div 688, 185 NYS 861 (1st Dept 1921); Sidney v A:S. Beck Shoe Corp., 
153 Misc 166, 274 NYS 559 (Sup 1934). 


When evidence of any of the consent defenses is presented, the fol- 
lowing should be added at the end of the third paragraph of the principal 
pattern charge: 


PJI 3:46.3 


While only prior written consent will bar 
recovery, you may, if you find that (the plaintiff 
gave oral consent, the plaintiff by (his, her) con- 
duct made evident (his, her) consent, there was a 
general custom in the plaintiff's profession permit- 
ting the use of names for advertising purpose), 
take that fact into consideration in deciding the 
amount of damages. 


The standard for awarding punitive damages under Civil Rights 
Law § 51 is “knowing use” as opposed to the more onerous common law 
standard for punitive damages which requires wanton and reckless or 
malicious conduct, Welch v Mr. Christmas Inc., 57 NY2d 143, 454 
NYS2d 971, 440 NE2d 1317 (1982); Hernandez v Wyeth Ayerst Labora- 
tories, 291 AD2d 66, 738 NYS2d 336 (1st Dept 2002); see PJI 2:278. 
There are two major issues concerning “knowing use” that have not 
been definitively resolved by the Court of Appeals. The first is whether 
the term refers to whether defendant knew that plaintiff had not 
consented or to whether defendant itself knowingly caused the publica- 
tion, see Welch v Mr. Christmas Inc., supra (issue not preserved on 
appeal). The pattern charge requires the plaintiff to demonstrate knowl- 
edge of the plaintiffs lack of consent because an analysis of the caselaw 
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suggests that knowledge of consent is typically the question at issue, 
not whether defendant knowingly caused the publication, see Welch v 
Mr. Christmas Inc., supra; Cohen v Hallmark Cards, Inc., 45 NY2d 493, 
410 NYS2d 282, 382 NE2d 1145 (1978); Morse v Studin, 283 AD2d 622, 
725 NYS2d 93 (2d Dept 2001); see also Sherman v Bell Atlantic, 43 
USPQ2d 1024 (SDNY 1996) holding that “knowing use” refers to 
plaintiffs lack of consent, not to knowledge of use; 44 NYJur2d Defama- 
tion & Privacy § 349 (knowledge refers to consent). 


The second issue not definitively resolved by the Court of Appeals 
is whether “knowing use” includes reckless disregard, see Welch v Mr. 
Christmas Inc., 57 NY2d 148, 454 NYS2d 971, 440 NE2d 1317 (1982); 
Cohen v Hallmark Cards, Inc., 45 NY2d 493, 410 NYS2d 282, 382 NE2d 
1145 (1978). The pattern charge includes reckless disregard based on 
the fact that a) “knowing use” seemingly encompasses the concept of 
imputed knowledge arising from reckless disregard for the truth, see 
Cohen v Hallmark Cards, Inc., supra at fn. 3 and b) lower courts have 
interpreted “knowing use” to include reckless disregard, see Welch v 
Mr. Christmas Inc., supra; Cohen v Hallmark Cards, Inc., supra; Sherman 
v Bell Atlantic, 43 USPQ2d 1024 (SDNY 1996). 


To be distinguished from the knowing or reckless use that is the 
statutory basis for an award of punitive damages is the knowing or 
reckless falsification that must exist in a fictionalization case before li- 
ability can be imposed, Time, Inc. v Hill, 385 US 374, 87 SCt 534 (1967). 
In a fictionalization case there will seldom be any issue of advance writ- 
ten consent or knowledge that plaintiff is the person involved, so the 
jury can usually be told that, if it finds liability, it may in its discretion, 
award punitive damages. If such an issue does exist, however, the 
distinction referred to must be explained to the jury. 


On the issue of punitive damages, evidence is admissible that 
defendant did nothing to correct the situation when knowledge of the 
violation was brought to its attention, Binns v Vitagraph Co. of America, 
147 App Div 783, 182 NYS 237 (1st Dept 1911), affd, 210 NY 51, 103 
NE 1108 (1913); see Hernandez v Wyeth Ayerst Laboratories, 291 AD2d 
66, 738 NYS2d 336 (1st Dept 2002), or that the article using plaintiffs 
name was sandwiched between lurid and sensational articles, photo- 
graphs and illustrations of sex, crime and horror, Bradley v Almat Pub. 
Corp., 32 Misc2d 989, 225 NYS2d 226 (Sup 1962). 


In mitigation of punitive damages, defendant may show that he or 
she acted in good faith and was not aware that plaintiffs approval had 
not been obtained or mistakenly believed that it had been obtained, 
Roberts v Conde Nast Publications, 286 App Div 729, 146 NYS2d 493 
(1st Dept 1955); Lane v F.W. Woolworth Co., 171 Misc 66, 11 NYS2d 
199 (Sup 1939), affd, 256 App Div 1065, 12 NYS2d 352 (1st Dept 1939), 
or in a fictionalization case that defendant sincerely believed that in 
publishing a biography of plaintiff for juveniles defendant was privileged 
to depart from the truth in order to dramatize, Spahn v Julian Messner, 
Inc., 23 AD2d 216, 260 NYS2d 451 (1st Dept 1965), affd, 18 NY2d 324, 
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274 NYS2d 877, 221 NE2d 543 (1966), vacated on other grounds, 387 
US 239, 87 SCt 1706 (1967). 


There is no derivative action available to the spouse or parent of a 
person whose right of privacy is claimed to have been invaded, see Bass 
v Straight Arrow Publishers, Inc., 59 AD2d 684, 398 NYS2d 669 (ist 
Dept 1977); Russell v Marboro Books, 18 Misc2d 166, 183 NYS2d 8 (Sup 
1959). 


For a further discussion of punitive damages, see PJI 2:278. 


538 


Torts OTHER THAN NEGLIGENCE PJI 3:50 


F.. Misuse or LecaL PROCEDURE 


1. Mauictous PRosECUTION 


PJI 3:50. Intentional Torts—Misuse of Legal 
Procedure—Malicious Criminal Prosecution 


In this action, the plaintiff seeks damages that 
(he, she) claims resulted from (his, her) prosecu- 
tion for the crime of [specify crime/. The defendant 
does not deny that (he, she) was responsible for 
the prosecution, but contends that (he, she) acted 
in good faith and on reasonable grounds. In order 
to recover, the plaintiff must establish that, at the 
time the prosecution was initiated, the defendant 
did not have probable cause to believe that the 
plaintiff was guilty of /specify crime] and that in 
initiating the prosecution, the defendant acted 
maliciously. 


Whether probable cause existed depends upon 
whether a reasonably prudent person would have 
believed that the plaintiff was guilty of the crime 
charged on the basis of the facts known to the 
defendant at the time the prosecution was initi- 
ated or what (he, she) reasonably believed to be 
true. The fact that the defendant personally be- 
lieved that the plaintiff was guilty is not enough if 
a reasonably prudent person would not have 
believed that to be so. On the other hand, the fact 
that (plaintiff was discharged by the magistrate af- 
ter a preliminary hearing, the grand jury refused 
to indict, plaintiff was acquitted after trial) does 
not establish that the defendant lacked probable 
cause at the time the prosecution was initiated. 
The question on the issue of probable cause is not 
whether the plaintiff was in fact guilty or innocent, 
or whether the defendant was in fact mistaken or 
correct, but rather whether, on the facts known to 
or reasonably believed by defendant, a reasonably 
prudent person would have believed the plaintiff 
was guilty. 


The defendant initiated a prosecution against 
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the plaintiff for the crime of [specify crime and in ap- 
propriate case, set forth the basic general elements of that 
crime]. The defendant contends that, at the time 
(he, she) initiated the prosecution, the facts as they 
appeared to (him, her) were [specify the facts alleged 
by the defendant to constitute probable cause. If those 
facts are not sufficient as a matter of law to sustain any 
degree of the crime charged, charge that probable cause 
does not exist]. If you find that the facts reasonably 
appeared to defendant as (he, she) claims and that 
based on those facts a reasonably prudent person 
would have believed that plaintiff had committed 
the crime, your finding will be that the defendant 
had probable cause for believing the plaintiff was 
guilty and you need proceed no further. If, how- 
ever, you find that the facts did not appear to 
defendant as (he, she) claims or that (he, she) was 
not reasonable in (his, her) beliefs as to the facts, 
or that it was not reasonable for (him, her) to have 
believed that plaintiff committed the crime, your 
finding will be that the defendant did not have 
probable cause to believe that the plaintiff was 
guilty. You will then proceed to consider whether 
the defendant acted maliciously in initiating the 
prosecution. 


A prosecution is initiated maliciously if it is 
brought for a purpose other than bringing an of- 
fender to justice or out of personal ill will. If you 
find that the defendant did not have probable 
cause for believing that the plaintiff was guilty at 
the time (he, she) initiated the prosecution, you 
may, although you are not required to, infer from 
that fact alone that defendant acted maliciously. If 
you find that the defendant (brought the prosecu- 
tion out of ill will, brought the prosecution to force 
plaintiff to pay a debt due defendant, gave a (false, 
incomplete) statement of the facts to the (magis- 
trate, district attorney), testified falsely before the 
(magistrate, grand jury, jury) during the criminal 
trial), your finding will be that defendant acted 
maliciously. If you find that the defendant did not 
act maliciously, you will find for the defendant, 
even though you find that (he, she) did not have 
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probable cause to believe that the plaintiff was 
guilty. If you find that the plaintiff has proved both 
that the defendant did not have probable cause 
and that the defendant acted maliciously, the 
plaintiff is entitled to recover and you will proceed 
to consider the question of damages. 


The fact that I charge you on the law of dam- 
ages must not be taken as an indication that you 
should find for the plaintiff. It is for you to decide 
whether (he, she) has proved both malice and lack 
of probable cause. If you find that the plaintiff has 
not proved both, you need go no further. Only if 
you find that the plaintiff has proved both will you 
consider the measure of damages. 


If you find for plaintiff, (he, she) is entitled to 
recover for the actual damage resulting from the 
criminal prosecution. You will award (him, her) 
such amount as, in the exercise of your good judg- 
ment and common sense, you find is fair and just 
compensation for the (injury to plaintiff's reputa- 
tion and (his, her) humiliation and mental anguish 
resulting from the criminal prosecution, injury 
and inconvenience to the plaintiff caused by the 
criminal prosecution, expenses incurred by the 
plaintiff in defending the criminal prosecution). 


The damages I have discussed with you so far 
are called compensatory, because they are in- 
tended to compensate the plaintiff for the injury 
done by the criminal prosecution. In addition, you 
may, although you are not required to, award the 
plaintiff punitive damages, if you find that defen- 
dant’s conduct was motivated by hatred, ill will, 
spite or was wanton, reckless or in willful disre- 
gard of the rights of the plaintiff. An act is wanton 
and reckless when it is done in such a way and 
under such circumstances as to show conscious 
indifference and utter disregard of its effect on 
the rights of others. The purpose of punitive dam- 
ages is to punish the defendant for such conduct 
and thereby to discourage the defendant and oth- 
ers from acting in a similar way in the future. 
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[If the jury decides to award punitive damages, the 
court should proceed to charge the jury on the factors it 
should consider in determining the amount of punitive 
damages, which appear below.]/ 


In arriving at your decision as to the amount 
of punitive damages you should consider the fol- 
lowing factors: 


1. The nature and reprehensibility of what 
the defendant did. That would include the charac- 
ter of the wrongdoing and defendant’s awareness 
of what harm the conduct caused or was likely to 
cause. In considering the amount of punitive dam- 
ages to award, you should weigh this factor 
heavily. 


2. The actual and potential harm created by 
defendant’s conduct. The amount of punitive dam- 
ages that you award must be both reasonable and 
proportionate to the actual and potential harm suf- 
fered by the plaintiff, and to the compensatory 
damages you awarded the plaintiff. 


3. The defendant’s financial condition and the 
impact your punitive damages award will have on 
the defendant. 


In reporting your verdict, you will state the 
amount, if any, awarded by you as punitive 
damages. 


Comment 


Caveat: Where there are causes of action for both false arrest and 
malicious prosecution, the court must instruct the jury not to make a 
duplicate award of damages, Putnam v Steuben, 61 AD3d 1369, 876 
NYS2d 819 (4th Dept 2009); Papa v New York, 194 AD2d 527, 598 
NYS2d 558 (2d Dept 1993). 


The pattern charge is based upon Parkin v Cornell University, Inc., 
78 NY2d 523, 577 NYS2d 227, 583 NE2d 939 (1991); Curiano v Suozzi, 
63 NY2d 118, 480 NYS2d 466, 469 NE2d 1324 (1984) (citing PJI); Colon 
v New York, 60 NY2d 78, 468 NYS2d 453, 455 NE2d 1248 (1983); Martin 
v Albany, 42 NY2d 13, 396 NYS2d 612, 364 NE2d 1304 (1977); Broughton 
v State, 37 NY2d 451, 373 NYS2d 87, 335 NE2d 310 (1975); Munoz v 
New York, 18 NY2d 6, 271 NYS2d 645, 218 NE2d 527 (1966); Levy’s 
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Store v Endicott Johnson Corporation, 272 NY 155, 5 NE2d 74 (1936); 
Hyman v New York Cent. R. Co., 240 NY 137, 147 NE 613 (1925); Simpson 
v Coastwise Lumber & Supply Co., 289 NY 492, 147 NE 77 (1925); 
Halsey v New York Soc. for Suppression of Vice, 234 NY 1, 186 NE 219 
(1922); Rawson v Leggett, 184 NY 504, 77 NE 662 (1906); Burt v Smith, 
181 NY 1, 73 NE 495 (1905); Putnam v Steuben, 61 AD3d 1369, 876 
NYS2d 819 (4th Dept 2009); see Papa v New York, 194 AD2d 527, 598 
NYS2d 558 (2d Dept 1993). The charge as to punitive damages is based 
on State Farm Mut. Auto. Ins. Co. v Campbell, 538 US 408, 123 SCt 
1513 (2003); Cooper Industries, Inc. v Leatherman Tool Group, Inc., 532 
US 424, 121 SCt 1678 (2001); BMW of North America, Inc. v Gore, 517 
US 559, 116 SCt 1589 (1996); TXO Production Corp. v Alliance 
Resources Corp., 509 US 443, 113 SCt 2711 (1993); Prozeralik v Capital 
Cities Communications, Inc., 82 NY2d 466, 605 NYS2d 218, 626 NE2d 
34 (1993); see also PJI 2:278. Generally, as to malicious prosecution, see 
Prosser & Keeton, Torts (5th ed) 870, § 119; 1 Harper & James, The 
Law of Torts (Second) §§ 4.1—4.8; Restatement, Second, Torts §§ 653- 
673 (re prior criminal proceedings), §§ 674-681 (re prior civil 
proceedings). The pattern charge assumes that the pleadings and evi- 
dence do not put in issue (1) initiation of the underlying prosecution by 
defendant, or (2) whether defendant, acting on advice of counsel, acted 
under a mistake of law. If there is an issue on either of those questions, 
the pattern charge must be modified accordingly, see infra. In cases 
where causes of action for false arrest or false imprisonment are also 
asserted, PJI 3:5 and/or 3:5.1 should also be charged. For a charge to be 
used in malicious prosecution cases in which the underlying prosecution 
was civil rather than criminal, see PJI 3:50A, infra. 


Misuse of legal procedure may consist of the improper initiation or 
continuation of a criminal prosecution or civil litigation, or the initia- 
tion or continuation of such a prosecution or litigation on a sufficient 
basis but for an improper purpose. The latter, referred to as abuse of 
process, is dealt with in PJI 3:51. The former, referred to as malicious 
prosecution, is considered in this pattern charge and comment. The 
charge and most of the comment are concerned with the case of an 
underlying criminal prosecution; at the end of the comment will be 
found discussion of malicious prosecution actions predicated upon prior 
civil litigation. Closely allied to malicious prosecution are false imprison- 
ment, as to which see PJI 3:5, and defamation, as to which see PJI 3:23 
et seq. 


The elements of a malicious prosecution action are a judicial 
proceeding initiated by defendant, that terminates in plaintiffs favor, 
brought without probable cause and with malice, Torres v Jones, 26 
NY3d 742, 27 NYS3d 468, 47 NE3d 747 (2016); Martinez v Schenectady, 
97 NY2d 78, 735 NYS2d 868, 761 NE2d 560 (2001); Cantalino v Danner, 
96 NY2d 391, 729 NYS2d 405, 754 NE2d 164 (2001); Smith-Hunter v 
Harvey, 95 NY2d 191, 712 NYS2d 438, 734 NE2d 750 (2000); Curiano v 
Suozzi, 63 NY2d 118, 480 NYS2d 466, 469 NE2d 1324 (1984); Colon v 
New York, 60 NY2d 78, 468 NYS2d 453, 455 NE2d 1248 (1983); Broughton 
v State, 37 NY2d 451, 373 NYS2d 87, 335 NE2d 310 (1975); Munoz v 
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New York, 18 NY2d 6, 271 NYS2d 645, 218 NE2d 527 (1966); Halsey v 
New York Soc. for Suppression of Vice, 234 NY 1, 186 NE 219 (1922); 
Halberstadt v New York Life Ins. Co., 194 NY 1, 86 NE 801 (1909); 
Burt v Smith, 181 NY 1, 73 NE 495 (1905); Lee v Mount Vernon, 68 
AD2d 902, 414 NYS2d 215 (2d Dept 1979), aff'd, 49 NY2d 1041, 429 
NYS2d 557, 407 NE2d 404 (1980). The plaintiff need not establish that 
a defendant owed the plaintiff a “special duty” to recover on a cause of 
action for malicious prosecution, Kirchner v Niagara, 107 AD3d 1620, 
969 NYS2d 277 (4th Dept 2013); see Introductory Statement to PJI 
2:22.53 


Malicious prosecution may also consist of the continuation of crimi- 
nal proceedings without probable cause, Kemp v Lynch, 275 AD2d 1024, 
713 NYS2d 790 (4th Dept 2000) (continuation of prosecution despite 
exculpatory evidence). In such a case, the charge must be modified 
accordingly. Even where a proceeding was commenced in good faith and 
with probable cause, a person may be held liable for actively continuing 
the proceeding after learning that it lacks merit, see Broughton v State, 
37 NY2d 451, 373 NYS2d 87, 335 NE2d 310 (1975); Prosser & Keeton, 
Torts (5th ed) § 119; Restatement, Second, Torts § 662; see also Moulton 
v State, 114 AD3d 115, 977 NYS2d 797 (3d Dept 2013). 


The law places a heavy burden on malicious prosecution plaintiffs, 
Torres v Jones, 26 NY3d 742, 27 NYS3d 468, 47 NE3d 747 (2016); Smith- 
Hunter v Harvey, 95 NY2d 191, 712 NYS2d 438, 734 NE2d 750 (2000). 
The burden is on the plaintiff to prove initiation of a proceeding, its 
termination favorable to plaintiff, lack of probable cause and malice, 
Hollender v Trump Village Co-op., Inc., 58 NY2d 420, 461 NYS2d 765, 
448 NE2d 432 (1983); Martin v Albany, 42 NY2d 138, 396 NYS2d 612, 
364 NE2d 1304 (1977); Broughton v State, 37 NY2d 451, 373 NYS2d 87, 
335 NE2d 310 (1975); Mulder v United States Slicing Mach. Co., 228 
NY 88, 126 NE 517 (1920) (probable cause); Schultz v Greenwood 
Cemetery, 190 NY 276, 83 NE 41 (1907) (probable cause and malice); 
Farnam v Feeley, 56 NY 451 (1874) (initiation and probable cause); 
Colaruotolo v Cohoes, 44 AD2d 616, 353 NYS2d 542 (3d Dept 1974), 
affd, 36 NY2d 716, 367 NYS2d 485, 327 NE2d 638 (1975) (probable 
cause); Farquharson v United Parcel Service, 202 AD3d 923, 163 NYS3d 
544 (2d Dept 2022) (actual malice); Hernandez v Denny’s Corporation, 
177 AD3d 1372, 114 NYS3d 147 (4th Dept 2019); Loeb v Teitelbaum, 77 
AD2d 92, 482 NYS2d 487 (2d Dept 1980) (citing PJI); Liffman v Booke, 
59 AD2d 687, 398 NYS2d 674 (1st Dept 1977) (termination, malice and 
probable cause); Trottier v West, 54 AD2d 1025, 388 NYS2d 180 (3d 
Dept 1976) (lack of probable cause); Casler v State, 33 AD2d 305, 307 
NYS2d 695 (4th Dept 1970) (citing PJI); McNair v Maijgren, 181 App 
Div 272, 168 NYS 257 (1st Dept 1917) (termination); see Restatement, 
Second, Torts § 672. 


Although claims for malicious prosecution and false imprisonment 
often arise from the same occurrences and are often joined in the same 
complaint, they protect different personal interests and are composed of 
different elements, De Lourdes Torres v Jones, 26 NY3d 742, 27 NYS3d 
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468, 47 NE3d 747 (2016). False imprisonment is the intentional and 
unlawful detention of another, see Comment to PJI 3:5. The distinction 
between false imprisonment and malicious prosecution in the area of 
arrest depends on whether the arrest was made pursuant to a warrant, 
Broughton v State, 37 NY2d 451, 373 NYS2d 87, 335 NE2d 310 (1975). 
If the arrest was made pursuant to a warrant, malicious prosecution is 
the gist of the action, id; Washington-Herrera v Greenburgh, 101 AD3d 
986, 956 NYS2d 487 (2d Dept 2012); Johnson v Kings County District 
Attorney’s Office, 308 AD2d 278, 763 NYS2d 635 (2d Dept 2003); Smith 
v Livingston, 69 AD2d 993, 416 NYS2d 1380 (4th Dept 1979); Lincoln 
First Bank of Rochester v Siegel, 60 AD2d 270, 400 NYS2d 627 (4th 
Dept 1977); but see Ruggerio v New York Racing Ass’n, Inc., 14 AD3d 
976, 788 NYS2d 515 (8d Dept 2005) and Ross v Wappingers Falls, 62 
AD2d 892, 406 NYS2d 506 (2d Dept 1978) (where warrant was based 
upon false information supplied by arresting officer, false imprison- 
ment, not malicious prosecution, held to be gist of the action). Neither 
actual malice nor want of probable cause is an element of a cause of ac- 
tion for false imprisonment, but both are required for malicious prose- 
cution, Broughton v State, supra. Furthermore, there may be different 
verdicts on false arrest and malicious prosecution, where there is evi- 
dence that the defendant, between the time of detention and the time of 
instituting the criminal proceeding against plaintiff, had knowledge of 
some intervening fact exonerating plaintiff, Feinberg v Saks & Co., 56 
NY2d 206, 451 NYS2d 677, 436 NE2d 1279 (1982); see Brown v New 
York, 60 NY2d 893, 470 NYS2d 571, 458 NE2d 1248 (1983); Maxwell v 
New York, 156 AD2d 28, 554 NYS2d 502 (1st Dept 1990). Although nei- 
ther actual malice nor want of probable cause is an essential element of 
an action for false imprisonment or false arrest, Broughton v State, 
supra, they are for a malicious prosecution action, id. 


Underlying Criminal Prosecution 


Judicial Proceeding 


By judicial proceeding is meant a proceeding before a court or judge, 
Campbell v New York Evening Post, 245 NY 320, 157 NE 153 (1927); 
see Matter of Dolgin Eldert Corp., 31 NY2d 1, 334 NYS2d 833, 286 
NE2d 228 (1972). The proceeding may be one to prosecute conduct 
defined as a “violation” under the Penal Law, as well as conduct that 
the Penal Law defines as a “crime,” Nour v New York, 122 AD3d 596, 
995 NYS2d 602 (2d Dept 2014). Investigation by the district attorney, 
even when the plaintiff is subpoenaed to appear, is not such a proceed- 
ing, Schulman v Modern Indus. Bank, 178 Misc 847, 36 NYS2d 591 
(Sup 1942); Losi v Natalicchio, 112 NYS2d 706 (Sup 1952), no r. Al- 
though the Court of Appeals held in Al Raschid v News Syndicate Co., 
265 NY 1, 191 NE 713 (1934) that a hearing conducted before an 
administrative officer, in that case in the context of a deportation 
proceeding, is not a judicial proceeding, see Annot: 143 ALR 157, it ap- 
pears that the more modern trend is to treat administrative proceedings 
as judicial proceedings for purposes of malicious prosecution claims 
where the administrative proceeding contains sufficient attributes of 
judicial proceedings, Manti v New York City Transit Authority, 165 
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AD2d 373, 568 NYS2d 16 (1st Dept 1991); Groat v Town Bd. of Town of 
Glenville, 73 AD2d 426, 426 NYS2d 339 (3d Dept 1980); see Fulton v 
Ingalls, 165 App Div 323, 151 NYS 1380 (2d Dept 1914), affd, 214 NY 
665, 108 NE 1094 (1915), suggesting that a proceeding before the police 
commissioner against a policeman on charges of criminal misconduct 
might be a judicial proceeding. The fact that the court lacks jurisdic- 
tion, Morris v Scott, 21 Wend 281 (NY Sup 1839); see Lee v Brooklyn 
Union Pub. Co., 209 NY 245, 103 NE 155 (1913), or the charge made is 
not legally punishable as a crime, Dennis v Ryan, 65 NY 385 (1875), 
does not make the proceeding any less judicial. 


Commencement of a criminal prosecution occurs when an informa- 
tion is laid before a magistrate and a warrant of arrest is issued by the 
magistrate or when an indictment is presented by the grand jury in 
open court and is received and filed, CPL 100.05; People v Still, 5 AD2d 
780, 169 NYS2d 967 (2d Dept 1958); Halberstadt v Nelson, 34 Misc2d 
472, 226 NYS2d 100 (Sup 1962); see Restatement, Second, Torts § 654. 
Issuance by the magistrate of a summons is, likewise, the commence- 
ment of a proceeding, Weg v Lippman, 63 Misc2d 352, 312 NYS2d 862 
(NY City Civ Ct 1970), as is the initiation of a probation revocation 
proceeding, Schanbarger v Baker, 59 AD2d 637, 398 NYS2d 185 (3d 
Dept 1977). The issuance of an appearance ticket requiring a person to 
appear in a local criminal court (see CPL 150.10) is sufficient judicial 
activity for an action for malicious prosecution, even if an accusatory 
instrument is never filed, Snead v Aegis Sec., Inc., 105 AD2d 1059, 482 
NYS2d 159 (4th Dept 1984); see Rosario v Amalgamated Ladies’ 
Garment Cutters’ Union, Local 10, I.L.G.W.U., 605 F2d 1228 (2d Cir 
1979); Allen v Colonie, 182 AD2d 998, 583 NYS2d 24 (3d Dept 1992). It 
is not necessary that the warrant of arrest have been executed, Halber- 
stadt v New York Life Ins. Co., 194 NY 1, 86 NE 801 (1909). An arrest 
without a warrant followed by an information and preliminary hearing 
before a magistrate initiates a judicial proceeding, Carl v Ayers, 53 NY 
14 (1873); MacDonald v National Art Co., 69 Misc 325, 125 NYS 708 
(AppT 1910), but an arrest without a warrant that is not followed by 
further proceedings does not, Stile v New York, 172 AD2d 743, 569 
NYS2d 129 (2d Dept 1991); Barry v Third Ave. R. Co., 51 App Div 385, 
64 NYS 615 (1st Dept 1900); see Doran v District Court of Nassau 
County, 45 Misc2d 212, 256 NYS2d 416 (Sup 1965). 


Initiation by Defendant 


A defendant other than a public prosecutor may be liable for initiat- 
ing or continuing a prosecution in some circumstances, Torres v Jones, 
26 NY3d 742, 27 NYS3d 468, 47 NE38d 747 (2016) (commencement of 
prosecution by arresting officers could be found where officers allegedly 
knowingly provided prosecution with false confession). Although one 
responsible for the initiation of a criminal proceeding may be liable, 
Dempsey v Masto, 83 AD2d 725, 442 NYS2d 627 (3d Dept 1981), affd, 
56 NY2d 665, 451 NYS2d 731, 436 NE2d 1333 (1982); Mesiti v Wegman, 
307 AD2d 339, 763 NYS2d 67 (2d Dept 2003); Reeves v Manufacturers 
Hanover Trust Co., 88 AD2d 972, 451 NYS2d 801 (2d Dept 1982), the 
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mere act of testifying before a grand jury or a petit jury is not action- 
able, Barrett v Watkins, 82 AD3d 1569, 919 NYS2d 569 (3d Dept 2011); 
Gregorio v Terminal Trading Corp., 39 AD2d 705, 331 NYS2d 755 (2d 
Dept 1972); see Urbank v Big Scott Stores Corp., 92 AD2d 665, 460 
NYS2d 154 (8d Dept 1983); nor is there liability if defendant merely 
reported an incident to the police and took no further active part in the 
criminal proceeding, such as giving advice and encouragement or 
importuning the authorities to act, Barrett v Watkins, supra; Krzyzak v 
Schaefer, 52 AD3d 979, 860 NYS2d 252 (3d Dept 2008); Baker v New 
York, 44 AD38d 977, 845 NYS2d 799 (2d Dept 2007); Lupski v Nassau, 
32 AD3d 997, 822 NYS2d 112 (2d Dept 2006); Brown v Sears Roebuck 
and Co., 297 AD2d 205, 746 NYS2d 141 (1st Dept 2002); Quigley v 
Auburn, 267 AD2d 978, 701 NYS2d 580 (4th Dept 1999); Saunders v 
Washington, 255 AD2d 788, 680 NYS2d 743 (3d Dept 1998); Present v 
Avon Products, Inc., 253 AD2d 183, 687 NYS2d 330 (1st Dept 1999); Du 
Chateau v Metro-North Commuter R. Co., 253 AD2d 128, 688 NYS2d 
12 (1st Dept 1999); see Schiffren v Kramer, 225 AD2d 757, 640 NYS2d 
175 (2d Dept 1996); Eisenkraft v Armstrong, 172 AD2d 484, 567 NYS2d 
840 (2d Dept 1991); Ambrosina v Cohen, 57 AD2d 680, 393 NYS2d 818 
(3d Dept 1977), even if defendant identified plaintiff at a police lineup, 
DeFilippo v Nassau, 1838 AD2d 695, 583 NYS2d 283 (2d Dept 1992). 
Thus, reporting a crime to the police and giving testimony are insuf- 
ficient, Du Chateau v Metro-North Commuter R. Co., supra; Present v 
Avon Products, Inc., supra, as are providing the police with information 
and signing the criminal complaint at the request of the police, Brown v 
Sears Roebuck and Co., supra; Du Chateau v Metro-North Commuter 
R. Co., supra. To be held liable for initiating a prosecution, a civilian 
must have affirmatively induced the officer to act by, for example, 
procuring and taking an active part in the arrest, or showing active, of- 
ficious and undue zeal, to the point where the officer is not acting of his 
or her own volition, Place v Ciccotelli, 121 AD3d 1378, 995 NYS2d 348 
(3d Dept 2014); Robles v New York, 104 AD3d 829, 961 NYS2d 533 (2d 
Dept 2013); Mesiti v Wegman, 307 AD2d 339, 763 NYS2d 67 (2d Dept 
2003). An attorney may be liable for malicious prosecution, Nineteen 
New York Properties Ltd. Partnership v Kim, 251 AD2d 104, 674 NYS2d 
642 (1st Dept 1998). Allegations that a civilian complainant knowingly 
provided false information to the police or withheld information from 
the police may also be sufficient to state a claim against the complain- 
ant for malicious prosecution, Place v Ciccotelli, supra. 


Initiation will be found where a third person made the complaint 
on the basis of false information provided in bad faith by the defendant, 
see Farnam v Feeley, 56 NY 451 (1874) (defendant pawnbroker who 
identified plaintiff to police officer as the person who pawned stolen 
goods would be initiator if identification was a pretense and made in 
bad faith); Maskantz v Hayes, 39 AD3d 211, 832 NYS2d 566 (1st Dept 
2007); Brown v Sears Roebuck and Co., 297 AD2d 205, 746 NYS2d 141 
(1st Dept 2002); Viza v Greece, 94 AD2d 965, 463 NYS2d 970 (4th Dept 
1983). However, the false information must have contributed to the de- 
termination to arrest the plaintiff, Brown v Sears Roebuck and Co., 
supra; Viza v Greece, supra. 
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If there is an issue whether defendant initiated a prosecution begun 
by complaint, the second and third sentences of the first paragraph of 
the pattern charge must be modified accordingly and the following must 
be inserted as a new second paragraph: 


PJI 3:50.1 


The first question for you to decide is whether 
defendant initiated the criminal prosecution. It is 
not disputed that the complaint that formed the 
basis for plaintiff's arrest was made by AB. Defen- 
dant may be responsible for AB’s act in making 
that complaint only if you find that (/use such as the 
evidence warrants] AB was an employee of defendant 
and made the complaint in the course of and 
within the scope of (his, her) employment, defen- 
dant persuaded AB to make the complaint and that 
without defendant’s persuasion AB would not have 
done so, defendant acting in bad faith gave AB 
false information as a result of which AB made the 
complaint). If you find that defendant is not re- 
sponsible for AB’s act, you will find for the defen- 
dant and you will proceed no further. If you find 
that the defendant is responsible for AB’s act, you 
must next consider whether there was probable 
cause for believing that the plaintiff was guilty of 
the crime charged. 


Initiation by indictment based on information given the prosecuting 
attorney by defendant is the act of the prosecuting attorney and not 
defendant, if: 1) defendant has fairly and truthfully disclosed all mat- 
ters within his or her knowledge that a person of ordinary intelligence 
would believe material on the question of guilt or innocence and 2) the 
defendant has left it to the prosecutor to decide what, if any, action is to 
be taken, Hopkinson v Lehigh Val. R. Co., 249 NY 296, 164 NE 104 
(1928). However, if defendant goes further and directs or requests the 
prosecution, see Ashlaw v Racquette River Paper Co., 1 AD2d 69, 73, 
147 NYS2d 148 (8d Dept 1955), aff'd, 2 NY2d 744, 157 NYS2d 379, 138 
NE2d 739 (1956); Restatement, Second, Torts § 653, Comment g, or 
gives information the defendant knows to be false or withholds informa- 
tion that might have affected the result, Hopkinson v Lehigh Val. R. 
Co., supra; Dennis v Ryan, 65 NY 385 (1875); Ramos v New York, 285 
AD2d 284, 729 NYS2d 678 (1st Dept 2001); DeFilippo v Nassau, 183 
AD2d 695, 583 NYS2d 283 (2d Dept 1992); Restatement, Second, Torts 
§ 653, Comment g; see Torres v Jones, 26 NY3d 742, 27 NYS3d 468, 47 
NE38d 747 (2016), defendant may be found to be the instigator. 


If there is an issue whether defendant initiated a prosecution begun 


548 


Torts OTHER THAN NEGLIGENCE PJI 3:50 


by indictment, the second and third sentences of the first paragraph of 
the pattern charge must be modified accordingly and the following must 
be inserted as a new second paragraph: 


PJI 3:50.2 


The first question for you to decide is whether 
the defendant initiated the criminal prosecution. 
The evidence on which the grand jury indicted the 
plaintiff was given to the District Attorney by the 
defendant. If you find that the defendant fairly and 
truthfully disclosed to the District Attorney all 
matters within (his, her) knowledge that a reason- 
ably prudent person would believe important on 
the question of the plaintiffs guilt or innocence 
and that the decision to present the matter to the 
grand jury was made by the District Attorney, the 
defendant is not responsible for the prosecution. 
If, however, you find that the defendant (directed 
or requested the District Attorney to prosecute, 
gave the District Attorney information that the 
defendant knew to be false, withheld information 
that a reasonable person would realize might af- 
fect the decision whether to prosecute), the defen- 
dant is responsible for the prosecution. If you find 
that the defendant is not responsible for the prose- 
cution, you will find for the defendant and you will 
proceed no further. If you find that the defendant 
is responsible for the prosecution, you must next 
consider whether there was probable cause for 
believing that the plaintiff was guilty of the crime 
charged. 


Favorable Termination 


Termination of the criminal prosecution must occur before a mali- 
cious prosecution action will lie, Hauser v Bartow, 273 NY 370, 7 NE2d 
268 (1937); Halberstadt v New York Life Ins. Co., 194 NY 1, 86 NE 801 
(1909); McElveen v Police Dept. of City of New York, 70 AD2d 858, 418 
NYS2d 49 (1st Dept 1979); Valley Stream v Zulli, 64 AD2d 609, 406 
NYS2d 534 (2d Dept 1978); see Heaney v Purdy, 29 NY2d 157, 324 
NYS2d 47, 272 NE2d 550 (1971). It is enough that there can be no fur- 
ther prosecution on that complaint or indictment, and that further pros- 
ecution would require commencement of a new proceeding, Smith- 
Hunter v Harvey, 95 NY2d 191, 712 NYS2d 438, 734 NE2d 750 (2000); 
Robbins v Robbins, 1383 NY 597, 30 NE 977 (1892) (discharge by magis- 
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trate after preliminary hearing); see Britt v Legal Aid Soc., Inc., 95 
NY2d 443, 718 NYS2d 264, 741 NE2d 109 (2000); Moulton v State, 114 
AD3d 115, 977 NYS2d 797 (3d Dept 2013), although if a new proceeding 
has in fact been commenced, a plea that the malicious prosecution ac- 
tion is premature will be sustained, Weglein v Trow Directory, Printing 
& Bookbinding Co., 152 App Div 705, 187 NYS 556 (2d Dept 1912); Re- 
statement, Second, Torts § 660(d). Pendency of an appeal from a judg- 
ment dismissing an indictment will furnish reason for staying trial of 
the malicious prosecution action, but it does not make the action 
premature, see Marks v Townsend, 97 NY 590 (1885); Lander v Gilman, 
53 Misc2d 65, 278 NYS2d 149 (Sup 1967). However, the action is 
premature if further steps prior to judgment can be taken, even though 
they have not been taken, Komar v New York, 24 AD2d 941, 265 NYS2d 
331 (1st Dept 1965) (discharge on own recognizance, because District 
Attorney can move the charge for trial); Hinds v Parker, 11 App Div 
327, 42 NYS 955 (3d Dept 1896) (discharge on habeas corpus after be- 
ing committed to await grand jury action, because the grand jury could 
still act); see Annot: 30 ALR2d 1128. 


Termination favorable to the malicious prosecution plaintiff is a 
prerequisite, MacFawn v Kresler, 88 NY2d 859, 644 NYS2d 486, 666 
NE2d 1359 (1996); Ward v Silverberg, 85 NY2d 993, 629 NYS2d 168, 
652 NE2d 914 (1995); Hollender v Trump Village Co-op., Inc., 58 NY2d 
420, 461 NYS2d 765, 448 NE2d 432 (1983); Halberstadt v New York 
Life Ins. Co., 194 NY 1, 86 NE 801 (1909); Miller v Star, 123-AD2d 750, 
507 NYS2d 223 (2d Dept 1986); Loeb v Teitelbaum, 77 AD2d 92, 432 
NYS2d 487 (2d Dept 1980); see Heaney v Purdy, 29 NY2d 157, 324 
NYS2d 47, 272 NE2d 550 (1971). An acquittal of the criminal charges 
against plaintiff definitely establishes favorable termination, Maskantz 
v Hayes, 39 AD3d 211, 832 NYS2d 566 (1st Dept 2007). For a listing of 
terminations considered “favorable” and those considered “not favor- 
able,” see Gallagher v State, 176 Misc2d 226, 673 NYS2d 801 (Ct Cl 
1997). A conviction fairly obtained precludes the malicious prosecution 
action, Robbins v Robbins, 133 NY 597, 30 NE 977 (1892); see Broughton 
v State, 37 NY2d 451, 373 NYS2d 87, 335 NE2d 310 (1975). However, 
after vacatur of the conviction on the basis of the discovery of “fresh” ev- 
idence, the plaintiff may show that his or her conviction was obtained 
by fraud, duress or conspiracy, Whitmore v New York, 80 AD2d 638, 
436 NYS2d 323 (2d Dept 1981); see Robbins v Robbins, supra; and see 
probable cause discussion, infra. 


A criminal proceeding terminates favorably to the accused when 
the criminal charges may not be brought again, so long as the circum- 
stances surrounding the termination are not inconsistent with the in- 
nocence of the accused, Cantalino v Danner, 96 NY2d 391, 729 NYS2d 
405, 754 NE2d 164 (2001); see Moulton v State, 114 AD3d 115, 977 
NYS2d 797 (3d Dept 2013). There is a favorable termination when the 
conviction is vacated on the prosecution’s motion because new evidence 
casts doubt upon the sufficiency and trustworthiness of the trial evi- 
dence, Whitmore v New York, 80 AD2d 638, 436 NYS2d 323 (2d Dept 
1981); and when dismissal is based on complainant’s consent or with- 
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drawal or abandonment of prosecution, Halberstadt v New York Life 
Ins. Co., 194 NY 1, 86 NE 801 (1909); Campo v Wolosin, 211 AD2d 660, 
622 NYS2d 291 (2d Dept 1995); Gilleran v Yorktown, 206 AD2d 350, 
613 NYS2d 710 (2d Dept 1994); McGuire v Epstein, 167 sahige 453, 561 
NYS2d 921 (2d Dept 1990). 


The Court of Appeals has stated that a dismissal in the interest of 
justice is not a favorable termination when it is inconsistent with the 
innocence of the accused, Cantalino v Danner, 96 NY2d 391, 729 NYS2d 
405, 754 NE2d 164 (2001); see Ward v Silverberg, 85 NY2d 993, 629 
NYS2d 168, 652 NE2d 914 (1995); Ryan v New York Telephone Co., 62 
NY2d 494, 478 NYS2d 823, 467 NE2d 487 (1984); Dobies v Brefka, 263 
AD2d 721, 694 NYS2d 499 (3d Dept 1999); Reinhart v Jakubowski, 239 
AD2d 765, 657 NYS2d 802 (3d Dept 1997); Jackson v Nassau, 123 AD2d 
834, 507 NYS2d 449 (2d Dept 1986); Miller v Star, 123 AD2d 750, 507 
NYS2d 223 (2d Dept 1986); Kenyon v State, 118 AD2d 942, 499 NYS2d 
509 (3d Dept 1986); see Smith-Hunter v Harvey, 95 NY2d 191, 712 
NYS2d 438, 734 NE2d 750 (2000); Janendo v Town of New Paltz Police 
Dept., 211 AD2d 894, 621 NYS2d 175 (3d Dept 1995); Allen v Colonie, 
182 AD2d 998, 583 NYS2d 24 (3d Dept 1992). However, where a dis- 
missal in the interest of justice is not inconsistent with the innocence of 
the accused, it does constitute a favorable termination, as where the 
criminal court judge clearly indicated that the charges were being 
dismissed because plaintiff was innocent and the prosecution ground- 
less, Cantalino v Danner, supra; see Melito v Utica, 210 AD2d 888, 620 
NYS2d 648 (4th Dept 1994); Hankins v Great Atlantic and Pacific Tea 
Co., 208 AD2d 111, 622 NYS2d 678 (1st Dept 1995); see Guntlow v 
Barbera, 76 AD3d 760, 907 NYS2d 86 (3d Dept 2010) (interest of justice 
dismissal where, among other circumstances, complainant failed to co- 
operate with prosecution). 


A dismissal of a criminal proceeding on speedy trial grounds pursu- 
ant to CPL 30.380 is a favorable termination, absent circumstances in- 
consistent with plaintiffs innocence, Smith-Hunter v Harvey, 95 NY2d 
191, 712 NYS2d 438, 734 NE2d 750 (2000); Vitellaro v Eagle Ins. Co., 
150 AD2d 770, 541 NYS2d 614 (2d Dept 1989); Lenehan v Familo, 79 
AD2d 73, 436 NYS2d 473 (4th Dept 1981); see Loeb v Teitelbaum, 77 
AD2d 92, 432 NYS2d 487 (2d Dept 1980). 


Dismissal on jurisdictional grounds, although erroneous, Gastman 
v Myer, 285 App Div 611, 189 NYS2d 602 (1st Dept 1955), is'a favorable 
termination, as is discharge by a magistrate after hearing, refusal of 
the grand jury to indict, or acquittal after trial, Jones v Perry, 128 Misc 
263, 219 NYS 295 (Co Ct 1926); or dismissal for neglect to prosecute, 
Vitellaro v Eagle Ins. Co., 150 AD2d 770, 541 NYS2d 614 (2d Dept 
1989); Loeb v Teitelbaum, 77 AD2d 92, 432 NYS2d 487 (2d Dept 1980), 
or dismissal for lack of evidence to prosecute, Chmielewski v Smith, 73 
AD2d 1053, 425 NYS2d 419 (4th Dept 1980). However, the declination 
of jurisdiction by a court that could not remedy a jurisdictional defect is 
not the basis for a malicious prosecution action, see Heaney v Purdy, 29 
NY2d 157, 324 NYS2d 47, 272 NE2d 550 (1971); Restatement, Second, 
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Torts § 659. Similarly, the reversal of a conviction solely on the basis 
that the Attorney General did not have the authority to prosecute under 
Judiciary Law § 476-a(1) is not a favorable termination, Romero v State, 
294 AD2d 730, 742 NYS2d 701 (3d Dept 2002). 


There is no favorable termination when the prosecution ends by 
compromise or settlement, Zebrowski v Bobinski, 278 NY 332, 16 NE2d 
355 (1938); see Smith-Hunter v Harvey, 95 NY2d 191, 712 NYS2d 438, 
734 NE2d 750 (2000); Furgang & Adwar, LLP v Fiber-Shield Industries, 
Inc., 55 AD3d 665, 866 NYS2d 250 (2d Dept 2008); Ambrosina v Cohen, 
57 AD2d 680, 393 NYS2d 818 (3d Dept 1977); Annot: 67 ALR 513, as, 
for instance, an adjournment in contemplation of dismissal, Hollender v 
Trump Village Co-op., Inc., 58 NY2d 420, 461 NYS2d 765, 448 NE2d 
432 (1983); Scherr v Lackawanna, 79 AD3d 1785, 913 NYS2d 602 (4th 
Dept 2010); Gaylord v Fiorilla, 28 AD3d 713, 818 NYS2d 534 (2d Dept 
2006); Molina v New York, 28 AD38d 372, 814 NYS2d 120 (1st Dept 
2006); Probber v Yousef, 5 AD3d 204, 772 NYS2d 815 (1st Dept 2004); 
or by a discharge without bail, see Robbins v Robbins, 133 NY 597, 30 
NE 977 (1892), or as a result of some act of defendant preventing 
consideration by the court, Halberstadt v New York Life Ins. Co., 194 
NY 1, 86 NE 801 (1909) (failure to submit to jurisdiction), or because 
the charge was voluntarily withdrawn, Brown v Sears Roebuck and Co., 
297 AD2d 205, 746 NYS2d 141 (1st Dept 2002) (District Attorney volun- 
tarily discontinued prosecution without determination on merits); 
Vail-Ballou Press Inc. v Tomasky, 266 AD2d 662, 698 NYS2d 98 (3d 
Dept 1999); Stay v Horvath, 177 AD2d 897, 576 NYS2d 908 (3d Dept: 
1991); Mondello v Mondello, 161 AD2d 690, 165 AD2d 867, 555 NYS2d 
826 (2d Dept 1990), or because the jury did not agree, Present v Avon 
Products, Inc., 253 AD2d 183, 687 NYS2d 330 (1st Dept 1999). There is 
no favorable termination when a conviction is reversed, not because of 
defendant’s lack of culpability, but because the evidence that formed the 
basis for the conviction was obtained pursuant to a faulty search war- 
rant, Martinez v Schenectady, 97 NY2d 78, 735 NYS2d 868, 761 NE2d 
560 (2001). A dismissal of the criminal charges on the ground that the 
criminal complaint had been inartfully drafted is not a favorable 
termination, Morrill v Norstar Bank of Upstate New York, 161 AD2d 
1096, 557 NYS2d 655 (38d Dept 1990); Testa v Federated Dept. Stores, 
Inc., Abraham & Straus Div., 118 AD2d 696, 499 NYS2d 973 (2d Dept 
1986). Mere reliance on a certificate of disposition noting that the 
underlying charge was dismissed and not indicating grounds for dis- 
missal does not satisfy plaintiffs burden of proving that the criminal 
action terminated in plaintiffs favor, Witcher v Children’s Television 
Workshop, 187 AD2d 292, 589 NYS2d 454 (1st Dept 1992); Hayes v 
Schultz, 150 AD2d 522, 541 NYS2d 115 (2d Dept 1989). 


Whether a dismissal without prejudice qualifies as a final, favor- 
able termination depends on whether the dismissal represents the 
formal abandonment of the proceedings by the prosecutor, as for 
example by the entry of a nolle prosequi, Smith-Hunter v Harvey, 95 
NY2d 191, 712 NYS2d 438, 734 NE2d 750 (2000); Restatement (Second) 
Torts, § 659(c). In MacFawn v Kresler, 88 NY2d 859, 644 NYS2d 486, 
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666 NE2d 1359 (1996), the Court of Appeals held in a summary judg- 
ment context that a dismissal, without prejudice, of an information for 
insufficiency pursuant to CPL 170.30(1)(a) and 170.35(1)(a) was not a 
final termination of the action and thus could not serve as the basis for 
a malicious prosecution action, see De Cicco v Madison, 300 AD2d 706, 
750 NYS2d 371 (38d Dept 2002). Although the decision contains language 
that implies that in order to qualify as a favorable termination the dis- 
missal must affirmatively indicate the innocence of the accused, see 
Ward v Silverberg, 85 NY2d 993, 629 NYS2d 168, 652 NE2d 914 (1995), 
the Court of Appeals has more recently made clear that where a prose- 
cution has been dismissed on speedy trial grounds, plaintiff is not 
required to demonstrate innocence in order to satisfy the favorable 
termination requirement, Smith-Hunter v Harvey, supra. The fact that 
the prosecutor could have amended or refiled the information but did 
not, did not alter this conclusion, id; see Colon v New York, 60 NY2d 78, 
468 NYS2d 453, 455 NE2d 1248 (1983) (presumption of probable cause 
attending indictment is not destroyed if district attorney moves its dis- 
missal on the ground that the prosecution lacks evidence to establish 
guilt beyond a reasonable doubt); Breytman v Olinville Realty, LLC, 46 
AD8d 484, 850 NYS2d 9 (1st Dept 2007); Slatkin v Lancer Litho Packag- 
ing Corp., 33 AD3d 421, 822 NYS2d 507 (1st Dept 2006) (presumption 
of probable cause based upon District Attorney’s statement). In Kliebert 
v McKoan, 228 AD2d 232, 643 NYS2d 114 (1st Dept 1996), the court 
held that there was no favorable termination where a misdemeanor 
complaint was dismissed solely because of the District Attorney’s failure 
to plead sufficient facts to support the menacing charge, and in Plataniotis 
v TWE Advance/Newhouse Partnership, 270 AD2d 627, 704 NYS2d 327 
(3d Dept 2000), the court held that there was no favorable termination 
based on the City’s voluntary and discretionary decision to discontinue 
the prosecution. Further, in Ellsworth v Gloversville, 269 AD2d 654, 
703 NYS2d 294 (3d Dept 2000), the court held that there was no favor- 
able termination where the dismissal results from the facial insuffi- 
ciency of the criminal information. However, in Chmielewski v Smith, 
73 AD2d 1053, 425 NYS2d 419 (4th Dept 1980), where the accusatory 
instrument was dismissed and not amended as required when the defect 
can be cured, see CPL 170.35(1)(a), the court found a favorable termina- 
tion based on the reasonable inference that there was insufficient infor- 
mation to support the charge. Similarly, in Melito v Utica, 210 AD2d 
888, 620 NYS2d 648 (4th Dept 1994), a dismissal of a felony complaint 
after several adjournments because the prosecutor did not have a wit- 
ness who could identify the plaintiff was a dismissal for insufficiency 
pursuant to CPL 180.70(4), considered by the court to be a favorable 
termination. In Verboys v Ramapo, 12 AD3d 665, 785 NYS2d 496 (2d 
Dept 2004), a dismissal without prejudice was found to be a favorable 
termination where the record indicated that the allegations against the 
plaintiff were not supported by the evidence. Finally, in Robbins v 
Robbins, 133 NY 597, 30 NE 977 (1892), the Court concluded that dis- 
missal for insufficient evidence constituted a favorable termination. 


Whether termination was favorable is a question for the court, 
Lenehan v Familo, 79 AD2d 73, 4836 NYS2d 473 (4th Dept 1981); Loeb v 
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Teitelbaum, 77 AD2d 92, 432 NYS2d 487 (2d Dept 1980), unless there 
is a factual dispute relative to the circumstances of the dismissal, Weaver 
v Rush, 1 AD3d 920, 768 NYS2d 58 (4th Dept 2003) (question of fact 
whether prosecution was dismissed or, on the other hand, terminated 
by ACD or compromise between the parties); Allen v Colonie, 182 AD2d 
998, 583 NYS2d 24 (3d Dept 1992) (question whether dismissal was in 
interest of justice pursuant to CPL 170.40); McNair v Maijgren, 181 
App Div 272, 168 NYS 257 (1st Dept 1917) (question whether complain- 
ant withdrew prosecution because of error or because of settlement). 


Probable Cause 


Probable cause is a question of law for the court when the facts are 
undisputed and but one inference may be drawn, Lewis v Caputo, 20 
NY3d 906, 956 NYS2d 478, 980 NE2d 527 (2012); Webster v New York, 
181 AD3d 756, 117 NYS3d 860 (2d Dept 2020); Hernandez v Denny’s 
Corporation, 177 AD3d 1872, 114 NYS3d 147 (4th Dept 2019); Brown v 
Sears Roebuck and Co., 297 AD2d 205, 746 NYS2d 141 (1st Dept 2002); 
Quigley v Auburn, 267 AD2d 978, 701 NYS2d 580 (4th Dept 1999); 
Saunders v Washington, 255 AD2d 788, 680 NYS2d 743 (3d Dept 1998); 
Navarro v Federal Paper Bd. Co., Inc., 185 AD2d 590, 586 NYS2d 381 
(3d Dept 1992); Pandolfo v U.A. Cable Systems of Watertown, 171 AD2d 
1013, 568 NYS2d 981 (4th Dept 1991); Weingarten v Halfpenny Auto 
Parts, Inc., 138 AD2d 373, 525 NYS2d 657 (2d Dept 1988); see Webster 
v New York, supra; Roberts v New York, 171 AD3d 139, 97 NYS8d 3 
(1st Dept 2019); Williams v Barber, 3 AD3d 695, 770 NYS2d 477 (3d 
Dept 2004); Vail-Ballou Press Inc. v Tomasky, 266 AD2d 662, 698 
NYS2d 98 (3d Dept 1999), but is a jury question when either the facts 
are in dispute or conflicting inferences may fairly be drawn from the 
undisputed facts, Parkin v Cornell University, Inc., 78 NY2d 523, 577 
NYS2d 227, 583 NE2d 939 (1991); Mullen v Sibley, Lindsay & Curr Co., 
51 NY2d 924, 434 NYS2d 982, 415 NE2d 971 (1980); Munoz v New 
York, 18 NY2d 6, 271 NYS2d 645, 218 NE2d 527 (1966); Halsey v New 
York Soc. for Suppression of Vice, 234 NY 1, 186 NE 219 (1922); Grew v 
Mountain Home Tel. Co., 233 NY 560, 185 NE 918 (1922); Burns v 
Wilkinson, 228 NY 113, 126 NE 513 (1920); Galley v Brennan, 216 NY 
118, 110 NE 179 (1915); Heyne v Blair, 62 NY 19 (1875); Colaruotolo v 
Cohoes, 44 AD2d 616, 353 NYS2d 542 (8d Dept 1974), affd, 36 NY2d 
716, 367 NYS2d 485, 327 NE2d 638 (1975); Hernandez v Denny’s 
Corporation, supra; Colegrove v Corning, 54 AD2d 1093, 388 NYS2d 
964 (4th Dept 1976); see Veras v Truth Verification Corp., 87 AD2d 381, 
451 NYS2d 761 (1st Dept 1982), affd, 57 NY2d 947, 457 NYS2d 241, 
443 NE2d 489 (1982); Harmon v Buffalo, 187 AD3d 1644, 132 NYS3d 
493 (4th Dept 2020). A finding of probable cause as to one defendant 
does not resolve the issue for another defendant inasmuch as the facts 
and circumstances known to each defendant may be different, Zetes v 
Stephens, 108 AD3d 1014, 969 NYS2d 298 (4th Dept 2013); Weiss v 
Hotung, 26 AD3d 855, 809 NYS2d 376 (4th Dept 2006); Brown v Sears 
Roebuck and Co., supra. 


The manner in which the question should be presented to the jury 
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is, however, complicated by the fact that the question is a mixed one of 
law and fact, and the law portion of the question may not be left to the 
jury, Besson v Southard, 10 NY 236 (1851). Accordingly, the question as 
to defendant’s belief as to the facts and the reasonableness of that belief 
is to be submitted to the jury “with proper instructions as to the law,” 
Besson v Southard, supra; see Fagnan v Knox, 66 NY 525 (1876), Schmidt 
v Medical Society of New York County, 142 App Div 635, 127 NYS 365 
(1st Dept 1911), which may involve setting forth the elements of the 
crime with which plaintiff was charged, see Antonucci v Irondequoit, 81 
AD2d 743, 438 NYS2d 417 (4th Dept 1981). It is for this reason that the 
third paragraph of the pattern charge is framed as it is. 


By definition probable cause consists of such facts and circum- 
stances as would lead a reasonably prudent person in like circumstances 
to believe plaintiff guilty, Colon v New York, 60 NY2d 78, 468 NYS2d 
453, 455 NE2d 1248 (1983); Hyman v New York Cent. R. Co., 240 NY 
137, 147 NE 6138 (1925); Smith v Village of Freeport Police Department, 
181 AD3d 625, 121 NYS3d 274 (2d Dept 2020); Rivera v New York, 40 
AD3d 334, 836 NYS2d 108 (1st Dept 2007); Maskantz v Hayes, 39 AD3d 
211, 832 NYS2d 566 (1st Dept 2007); Hicks v Buffalo, 295 AD2d 880, 
745 NYS2d 349 (4th Dept 2002); Ramos v New York, 285 AD2d 284, 
729 NYS2d 678 (1st Dept 2001); Plataniotis v TWE Advance/Newhouse 
Partnership, 270 AD2d 627, 704 NYS2d 327 (3d Dept 2000); Saunders v 
Washington, 255 AD2d 788, 680 NYS2d 743 (8d Dept 1998); Present v 
Avon Products, Inc., 253 AD2d 183, 687 NYS2d 330 (1st Dept 1999); 
Pomento v Rome, 231 AD2d 875, 647 NYS2d 604 (4th Dept 1996); Maxwell 
v New York, 156 AD2d 28, 554 NYS2d 502 (1st Dept 1990); Boose v 
Rochester, 71 AD2d 59, 421 NYS2d 740 (4th Dept 1979); see Kellermu- 
eller v Port Authority of New York and New Jersey, 201 AD2d 427, 607 
NYS2d 942 (1st Dept 1994) (defined as the knowledge of facts, actual or 
apparent, strong enough to justify a reasonable person in the belief that 
lawful grounds exist for prosecuting the defendant in the manner 
complained of); Restatement, Second, Torts § 662. Probable cause does 
not require proof sufficient to warrant a conviction beyond a reasonable 
doubt but merely information sufficient to support a reasonable belief 
that an offense has been committed or is being committed by the 
suspected individual, with probable cause judged under the totality of 
the circumstances, De Lourdes Torres v Jones, 26 NY3d 742, 27 NYS3d 
468, 47 NE3d 747 (2016); Burns v New York, 181 AD3d 554, 120 NYS3d 
360 (2d Dept 2020). A plaintiff cannot rebut the presumption of prob- 
able cause with evidence merely indicating that the authorities acquired 
information that, depending on the inferences that could be drawn, 
might have fallen somewhat shy of establishing probable cause, Torres 
v Jones, 26 NY3d 742, 27 NYS3d 468, 47 NE3d 747 (2016); Colon v New 
York, supra. In the final analysis, the jury’s determination is whether 
the facts were as defendant claims and a reasonable prudent person 
would have believed based on those facts that plaintiff was guilty of a 
crime. 


In the event that the issue of probable cause was raised, litigated 
and conclusively decided in connection with the underlying criminal ac- 
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tion, the doctrine of collateral estoppel will operate to preclude relitiga- 
tion of the issue in the context of the civil suit, De Cicco v Madison, 300 
AD2d 706, 750 NYS2d 371 (8d Dept 2002). Thus, where the plaintiff 
had a full and fair opportunity to litigate the issue of probable cause at 
a suppression hearing and on appeal, the plaintiff was collaterally 
estopped from relitigating that issue during his subsequent civil action, 
id. A finding of probable cause in a federal 42 USC § 1983 action col- 
laterally estops a plaintiff from pursuing a claim for malicious prosecu- 
tion because the issue of probable cause is a common element in both 
claims, Velaire v Schenectady, 235 AD2d 647, 651 NYS2d 735 (3d Dept 
1997). 


A mistake of fact as to the identity of the criminal, for example, is 
consistent with probable cause if defendant acted reasonably under the 
circumstances and in good faith, Colon v New York, 60 NY2d 78, 468 
NYS2d 453, 455 NE2d 1248 (1983); Boose v Rochester, 71 AD2d 59, 421 
NYS2d 740 (4th Dept 1979); Vennard v Sunnyside Sav. and Loan Ass’n, 
44 AD2d 727, 354 NYS2d 446 (2d Dept 1974); Hanna v Updike, 210 
App Div 780, 206 NYS 809 (3d Dept 1924); Hobson v Koch, 115 App Div 
299, 100 NYS 893 (1st Dept 1906); see Johnson v Kings County District 
Attorney’s Office, 308 AD2d 278, 763 NYS2d 635 (2d Dept 2003) (prob- 
able cause not defeated by showing that plaintiff did not match descrip- 
tion in fugitive warrant); Ramos v New York, 285 AD2d 284, 729 NYS2d 
678 (1st Dept 2001) (question of fact presented whether failure to make 
further inquiry as to identity was unreasonable); Reeves v Manufactur- 
ers Hanover Trust Co., 88 AD2d 972, 451 NYS2d 801 (2d Dept 1982); 
Annot: 66 ALR3d 10, but a mistaken belief that certain facts constitute 
a crime does not justify prosecution even though defendant acted in 
good faith, Dean v Kochendorfer, 237 NY 384, 143 NE 229 (1924), see 
Pantazis v Bleau Towing Service, Inc., 145 AD2d 816, 535 NYS2d 802 
(3d Dept 1988) (filing a criminal larceny complaint to settle a civil 
dispute is not reasonable); see also Hicks v Buffalo, 295 AD2d 880, 745 
NYS2d 349 (4th Dept 2002) (police officer lacked training and authority 
to charge plaintiff with misdemeanor for having unsafe brakes), and 
even though an attorney has advised that the facts constitute a crime, 
Hazzard v Flury, 120 NY 223, 24 NE 194 (1890); Murphy v Eidlitz, 121 
App Div 224, 105 NYS 674 (2d Dept 1907); Scott v Dennett Surpassing 
Coffee Co., 51 App Div 321, 64 NYS 1016 (2d Dept 1900); but see 
Thompson v Lumley, 64 NY 631 (1876); Godfrey v Medical Soc. of New 
York County, 177 App Div 684, 164 NYS 846 (2d Dept 1917). On the 
latter point New York does not follow the majority rule, Prosser & 
- Keeton, Torts (5th ed) 877, § 119; Restatement, Second, Torts § 666; 
Annot: 10 ALR2d 1215. 


In a case involving advice of counsel there should be added at the 
end of the second paragraph of the pattern charge the following: 


PJI 3:50.3 


Evidence was introduced that the defendant 
was advised by (his, her) attorney that the facts re- 
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lated to the attorney by the defendant constituted 
a crime. That evidence was admitted on the issue 
of malice, which I will come to in a few minutes, 
but it cannot be considered by you on the question 
of probable cause. A mistake as to what facts con- 
stitute a crime under the law cannot justify prose- 
cution, even though the mistake was reasonable 
and was made in good faith. In deciding whether 
there was probable cause, you may not consider 
advice as to the law given to the defendant by (his, 
her) attorney. 


and after the fourth sentence of the fourth paragraph 
of the pattern charge, the following: 


The defendant claims that, before starting the 
prosecution against the plaintiff (he, she) con- 
sulted an attorney. As I have told you, you may not 
consider that fact, if you find it to be a fact, on the 
issue of probable cause, but if you find that the 
defendant consulted an attorney before starting 
the prosecution, that the defendant stated to that 
attorney all of the important facts then known to 
(him, her) or which (he, she) then believed to be 
true and that the attorney advised (him, her) that 
those facts constituted the crime of /specify crime], 
you may consider those facts as tending to show 
lack of malice on the defendant’s part. 


Whether probable cause existed is to be determined as of the time 
the prosecution was initiated, Rawson v Leggett, 184 NY 504, 77 NE 
662 (1906), although the continuation of a criminal proceeding without 
probable cause may support a cause of action for malicious prosecution 
as, for example, where a police officer withheld exculpatory information, 
Kemp v Lynch, 275 AD2d 1024, 713 NYS2d 790 (4th Dept 2000); see 
Moulton v State, 114 AD3d 115, 977 NYS2d 797 (3d Dept 2013) (mali- 
cious prosecution action could be maintained against State for continu- 
ing to incarcerate plaintiff after basis for probable cause for detaining 
plaintiff evaporated; Court of Appeals held that State was without juris- 
diction to impose administratively a “post-release supervision” 
component of a criminal sentence, yet State continued to incarcerate 
plaintiff, who was incarcerated for violating terms of administratively- 
imposed post-release supervision). Probable cause is to be determined 
on the basis of the facts then known to defendant or which defendant 
reasonably believed from appearances or from information furnished to 
him or her to be true, Parkin v Cornell University, Inc., 78 NY2d 5238, 
577 NYS2d 227, 583 NE2d 939 (1991); Simpson v Coastwise Lumber & 
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Supply Co., 239 NY 492, 147 NE 77 (1925); Carl v Ayers, 53 NY 14 
(1873); Day v Cedar, 181 App Div 261, 168 NYS 334 (1st Dept 1917), 
affd, 228 NY 588, 127 NE 911 (1920); Loeb v Teitelbaum, 77 AD2d 92, 
432 NYS2d 487 (2d Dept 1980) (citing PJI); Jurewicz v Lucarelli, 77 
AD2d 751, 431 NYS2d 186 (3d Dept 1980); Williams v Hudson, 69 AD2d 
921, 415 NYS2d 269 (3d Dept 1979); Bellows v State, 30 AD2d 1019, 
294 NYS2d 282 (3d Dept 1968); Davenport v New York Cent. & H.R.R. 
Co., 149 App Div 482, 134 NYS 458 (4th Dept 1912); see also Brown v 
New York, 60 NY2d 893, 470 NYS2d 571, 458 NE2d 1248 (1983); Keller- 
mueller v Port Authority of New York and New Jersey, 201 AD2d 427, 
607 NYS2d 942 (1st Dept 1994). Thus, it is error to charge the jury that 
defendant must prove each element of the underlying crime by a 
preponderance of the evidence in order to show the existence of prob- 
able cause because such a charge erroneously instructs the jury that the 
validity of the arrest depends on an ultimate finding that plaintiff was 
guilty rather than a finding that probable cause existed at the time of 
the arrest, Mucius v Nassau, 288 AD2d 276, 733 NYS2d 458 (2d Dept 
2001). It also follows that probable cause was established by the 
presumption of Penal Law § 190.10, which provides that when the 
drawer of a check has insufficient funds to cover it at the time of utter- 
ance, the drawer is presumed to know of such insufficiency, even where 
plaintiff was able to rebut the presumption at trial, Chapo v Premier 
Liquor Corp., 259 AD2d 1050, 688 NYS2d 342 (4th Dept 1999). 


Defendant may not be charged with knowledge of plaintiffs purpose 
in doing the act complained of unless something said or done made it 
manifest, Simpson v Coastwise Lumber & Supply Co., 2839 NY 492, 147 
NE 77 (1925). Where investigation has given defendant probable cause 
for prosecution, there is no fixed rule requiring that defendant acquaint 
plaintiff with those findings and demand an explanation, Rawson v 
Leggett, 184 NY 504, 77 NE 662 (1906); Davenport v New York Cent. & 
H.R.R. Co., 149 App Div 432, 134 NYS 458 (4th Dept 1912). Failure to 
make inquiry prior to prosecution may, however, show lack of probable 
cause if a reasonably prudent person would not have acted without in- 
quiry, Colon v New York, 60 NY2d 78, 468 NYS2d 453, 455 NE2d 1248 
(1983); Roundtree v New York, 208 AD2d 407, 617 NYS2d 170 (1st Dept 
1994) (no probable cause where identification was unreliable); Maxwell 
v New York, 156 AD2d 28, 554 NYS2d 502 (1st Dept 1990) (failure to 
investigate inconsistencies undermines a finding of probable cause); 
Sweet v Smith, 42 App Div 502, 59 NYS 404 (4th Dept 1899); see Annot: 
5 ALR 1688. 


Probable cause may have existed although in fact the plaintiff was 
innocent or no crime was committed, if defendant acted on reasonable 
grounds, Bradner v Faulkner, 93 NY 515 (1883); Carl v Ayers, 53 NY 14 
(1873); Buccieri v Franzreb, 201 AD2d 356, 607 NYS2d 330 (1st Dept 
1994), as where plaintiff was identified in a lineup. However, if 
defendant did not act on reasonable grounds, defendant may be held no 
matter how strong defendant’s belief in plaintiffs guilt, id. 


On the other hand, lack of probable cause may not be inferred from 
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the fact that defendant acted maliciously, no matter how express the 
malice, Jestic v Long Island Sav. Bank, 81 AD2d 255, 440 NYS2d 278 
(2d Dept 1981); see Prosser & Keeton, Torts (5th ed) 876, § 119, nor 
from the fact that defendant acted from an improper purpose, Restate- 
ment, Second, Torts § 669A. 


Favorable termination is not evidence of lack of probable cause, and 
it is error to permit the jury to consider it on that issue, whether the 
termination be 1) by acquittal, Kezer v Dwelle-Kaiser Co., 222 App Div 
350, 225 NYS 722 (4th Dept 1927); Chernes v Rose, 180 App Div 906, 
167 NYS 1092 (2d Dept 1917); Dizazzo v Miss Carolina Sportswear, 
Inc., 11 Misc2d 1029, 175 NYS2d 939 (Sup 1958); see Richardson v New 
York University, 202 AD2d 295, 609 NYS2d 180 (1st Dept 1994); Re- 
statement, Second, Torts § 667; Annot: 59 ALR2d 1413; or 2) by dis- 
charge after hearing before a magistrate, Freedman v New York Soc. 
for Suppression of Vice, 248 App Div 517, 290 NYS 753 (1st Dept 1936), 
affd, 274 NY 559, 10 NE2d 550 (1937); Reiss v Levy, 165 App Div 1, 
150 NYS 440 (2d Dept 1914); see Prosser & Keeton, Torts (5th ed) 880, 
§ 119; Restatement, Second, Torts § 663; Annot: 59 ALR2d 1413; or 3) 
by dismissal for lack of subject matter jurisdiction, Gastman v Myer, 
285 App Div 611, 189 NYS2d 602 (1st Dept 1955); or 4) by the declina- 
tion of jurisdiction, see Heaney v Purdy, 29 NY2d 157, 324 NYS2d 47, 
272 NE2d 550 (1971). No New York case has been found that is directly 
on point on whether failure of the grand jury to indict or the abandon- 
ment or discontinuance of prosecution is evidence of lack of probable 
cause, but as to both the answer appears to be that it is not, based on 
analogies to the cases and authorities cited in this paragraph, see Colaruo- 
tolo v Cohoes, 44 AD2d 616, 353 NYS2d 542 (3d Dept 1974), aff'd, 36 
NY2d 716, 367 NYS2d 485, 327 NE2d 638 (1975); Restatement, Second, 
Torts § 664; see also Marion Steel Co. v Alderton Dock Yards, 223 App 
Div 741, 227 NYS 678 (1st Dept 1928) (voluntary discontinuance of 
underlying civil litigation not evidence of lack of probable cause); O’Dell 
v Hatfield, 40 Misc 13, 81 NYS 158 (Sup 1903) (probable cause existed 
as a matter of law although prosecutor failed to appear on the criminal 
trial). The Restatement view is that withdrawal or abandonment by the 
complainant is evidence of lack of probable cause, but that abandon- 
ment by the District Attorney is not, Restatement, Second, Torts § 665. 


Probable cause is, however, established prima facie by a conviction, 
even when it is reversed on appeal, Laster v Solotaroff, 273 App Div 32, 
75 NYS2d 360 (1st Dept 1947); Ruhle v White, 198 App Div 388, 190 
NYS 714 (3d Dept 1921); Staton v Mason, 119 App Div 487, 104 NYS 
155 (2d Dept 1907), and the presumption thus raised may only be 
overcome by showing that the conviction was obtained by fraud, perjury 
or other undue means, Simmonds v Sowers, 253 App Div 819, 1 NYS2d 
339 (2d Dept 1938), affd, 282 NY 651, 26 NE2d 801 (1940); Caminito v 
New York, 25 AD2d 848, 269 NYS2d 826 (2d Dept 1966), affd, 19 NY2d 
931, 281 NYS2d 338, 228 NE2d 396 (1967); Trottier v West, 54 AD2d 
1025, 388 NYS2d 180 (3d Dept 1976); see Whitmore v New York, 80 
AD2d 638, 436 NYS2d 323 (2d Dept 1981) (when an “affirmed convic- 
tion was subsequently vacated on evidentiary grounds, there exists 
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. a question as to whether the presumption of probable cause 
survives”). While it has been said that the reversed conviction is 
conclusive if obtained in a superior court, Francisco v Schmeelk, 156 
App Div 335, 141 NYS 402 (2d Dept 1913), the crux of the matter ap- 
pears to be not the stature of the court but whether fraud, perjury or 
other impropriety in obtaining the conviction can be proved, Goldner- 
Siegel Corp. v Kraemer Hosiery Co., 153 Misc 159, 274 NYS 681 (Sup 
1934), see also Annot: 89 ALR2d 1090; 59 ALR2d 1413; Restatement, 
Second, Torts § 667. 


Similarly, probable cause is established prima facie if 1) the grand 
jury indicts, Colon v New York, 60 NY2d 78, 468 NYS2d 453, 455 NE2d 
1248 (1983); Lee v Mount Vernon, 49 NY2d 1041, 429 NYS2d 557, 407 
NE2d 404 (1980); Murray v Long Island R. Co., 35 AD2d 579, 313 
NYS2d 610 (2d Dept 1970), aff'd, 28 NY2d 849, 322 NYS2d 248, 271 
NE2d 227 (1971); Caminito v New York, 25 AD2d 848, 269 NYS2d 826 
(2d Dept 1966), affd, 19 NY2d 931, 281 NYS2d 338, 228 NE2d 396 
(1967); Elie v New York, 183 AD3d 867, 123 NYS3d 672 (2d Dept 2020); 
Haynes v New York, 29 AD3d 521, 815 NYS2d 143 (2d Dept 2006); 
Romero v State, 294 AD2d 730, 742 NYS2d 701 (8d Dept 2002); see 
Roberts v New York, 171 AD3d 139, 97 NYS3d 3 (1st Dept 2019) (indict- 
ment creates presumption of probable cause); Washington-Herrera v 
Greenburgh, 101 AD3d 986, 956 NYS2d 487 (2d Dept 2012) Gndictment 
creates presumption of probable cause); DeFilippo v Nassau, 208 AD2d 
793, 618 NYS2d 61 (2d Dept 1994) (same); see also Eisenkraft v 
Armstrong, 172 AD2d 484, 567 NYS2d 840 (2d Dept 1991) (even where 
the indictment is subsequently dismissed); Annot: 28 ALR3d 748; or 2) 
there has been a pretrial determination of probable cause, Diederich v 
Nyack Hosp., 49 AD3d 491, 854 NYS2d 411 (2d Dept 2008); Brown v 
Roland, 215 AD2d 1000, 627 NYS2d 791 (3d Dept 1995); see Watson v 
Jamestown, 56 AD3d 1289, 867 NYS2d 815 (4th Dept 2008); Gagliano v 
Nassau, 31 AD38d 375, 817 NYS2d 651 (2d Dept 2006); or the magis- 
trate holds an accused for the grand jury after examination into the 
facts, Gisondi v Harrison, 72 NY2d 280, 532 NYS2d 234, 528 NE2d 157 
(1988); Graham v Buffalo General Laundries Corporation, 261 NY 165, 
184 NE 746 (1933); Morrow v Wiley, 73 AD2d 859, 423 NYS2d 658 (1st 
Dept 1980); Adams v New York City Housing Authority, 24 AD2d 948, 
265 NYS2d 220 (1st Dept 1965), even though in the latter case the 
grand jury later refuses to indict, Gisondi v Harrison, supra; Adams v 
New York City Housing Authority, supra; Dachs v De Lite Realty Co., 
210 App Div 230, 205 NYS 481 (1st Dept 1924); or 3) the court, after 
reviewing the evidence, denies a motion to dismiss the charge and 
sustains the criminal complaint, Testa v Federated Dept. Stores, Inc., 
Abraham & Straus Div., 118 AD2d 696, 499 NYS2d 973 (2d Dept 1986); 
or 4) when an administrative law judge, in a driver’s license revocation 
proceeding, finds probable cause to arrest the motorist, even though the 
charges were eventually dismissed in the interest of justice, Janendo v 
Town of New Paltz Police Dept., 211 AD2d 894, 621 NYS2d 175 (3d 
Dept 1995); or 5) where a magistrate, after a preliminary hearing, 
dismisses felony charges but directs the District Attorney to file an in- 
formation charging the plaintiff with a misdemeanor, even when that 
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charge is subsequently dismissed, Menio v Akzo Salt Inc., 217 AD2d 
334, 684 NYS2d 802 (3d Dept 1995), or 6) where the jury was unable to 
reach a verdict, Present v Avon Products, Inc., 253 AD2d 183, 687 
NYS2d 330 (1st Dept 1999). 


Generally, information provided by an identified citizen accusing 
another individual of a specific crime is sufficient to establish probable 
cause, Harmon v Buffalo, 187 AD3d 1644, 132 NYS3d 493 (4th Dept 
2020); Bratge v Simons, 173 AD3d 1623, 102 NYS3d 818 (4th Dept 
2019) (minor’s testimony sufficient to establish probable cause); Zetes v 
Stephens, 108 AD3d 1014, 969 NYS2d 298 (4th Dept 2013); Baker v 
New York, 44 AD3d 977, 845 NYS2d 799 (2d Dept 2007); Iorio v New 
York, 19 AD3d 452, 798 NYS2d 437 (2d Dept 2005). However, in Guntlow 
v Barbera, 76 AD3d 760, 907 NYS2d 86 (3d Dept 2010), the court ap- 
plied the two-part Aguilar-Spinelli test, which permits police officers to 
rely on an informant’s hearsay to establish probable cause only if it is 
shown that the informant was reliable and had a basis of knowledge for 
the information imparted, see Combs v New York, 130 AD3d 862, 15 
NYS3d 67 (2d Dept 2015). Where the information imparted constitutes 
nothing more than unsubstantiated rumor, unfounded accusation or 
conclusory characterization, it will not satisfy this test, even if supplied 
by a reliable informant and even if the informant is a fellow officer, 
Guntlow v Barbera, supra; see Combs v New York, supra. 


No presumption of probable cause attaches to the denial of a mo- 
tion made during the criminal trial for an order of dismissal on the 
ground that the evidence is legally insufficient, Landsman v Moss, 133 
AD2d 359, 519 NYS2d 262 (2d Dept 1987). The theory is that the grand 
jury or magistrate has acted regularly, Colon v New York, 60 NY2d 78, 
468 NYS2d 4538, 455 NE2d 1248 (1983); Hopkinson v Lehigh Val. R. 
Co., 249 NY 296, 164 NE 104 (1928), but if it be shown that the magis- 
trate held no fact hearing, merely informing the plaintiff of the charge, 
the right to counsel and release on bail, Peers v State, 6 Misc2d 779, 
165 NYS2d 171 (Ct Cl 1957), or that the plaintiff waived preliminary 
hearing, Armstrong v Mishkin, 286 App Div 864, 141 NYS2d 884 (2d 
Dept 1955); Hodge v Skinner, 254 App Div 42, 4 NYS2d 406 (3d Dept 
1938); but see Stern v Rindeman, 247 App Div 345, 287 NYS 412 (1st 
Dept 1936); Schoultz v Republic Chemical Corp., 52 NYS2d 310 (Sup 
1945), n o r, no inference of probable cause arises from the plaintiff be- 
ing held for the grand jury. 


Moreover, the prima facie case made by evidence that plaintiff was 
held for the grand jury or indicted may be overcome only by evidence 
establishing that the police witnesses have not made a complete and 
full statement of facts either to the Grand Jury or to the District At- 
torney, or that they have misrepresented or falsified evidence, that they 
have withheld evidence or otherwise acted in bad faith, Colon v New 
York, 60 NY2d 78, 468 NYS2d 453, 455 NE2d 1248 (1983); Elie v New 
York, 183 AD3d 867, 123 NYS3d 672 (2d Dept 2020); Roberts v New 
York, 171 AD3d 139, 97 NYS3d 3 (1st Dept 2019) (citing Colon v New 
York, supra); Washington-Herrera v Greenburgh, 101 AD3d 986, 956 
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NYS2d 487 (2d Dept 2012); see Gisondi v Harrison, 72 NY2d 280, 532 
NYS2d 234, 528 NE2d 157 (1988); Kirchner v Niagara, 107 AD3d 1620, 
969 NYS2d 277 (4th Dept 2013). The failure by the police to make fur- 
ther inquiry when a reasonable person would have done so may be evi- 
dence of lack of probable cause, Colon v New York, 60 NY2d 78, 468 
NYS2d 453, 455 NE2d 1248 (1983), and may be sufficient to overcome 
the presumption of probable cause, Haynes v New York, 29 AD3d 521, 
815 NYS2d 143 (2d Dept 2006); Carlton v Nassau County Police Dept., 
306 AD2d 365, 761 NYS2d 98 (2d Dept 2003). For cases finding that the 
presumption was not overcome, see Colon v New York, supra; Hopkin- 
son v Lehigh Val. R. Co., 249 NY 296, 164 NE 104 (1928); Lee v Mount 
Vernon, 68 AD2d 902, 414 NYS2d 215 (2d Dept 1979), affd, 49 NY2d 
1041, 429 NYS2d 557, 407 NE2d 404 (1980); Murray v Long Island R. 
Co., 35 AD2d 579, 3138 NYS2d 610 (2d Dept 1970), aff'd, 28 NY2d 849, 
322 NYS2d 248, 271 NE2d 227 (1971); Roberts v New York, supra; 
Williams v New York, 114 AD3d 852, 981 NYS2d 114 (2d Dept 2014); 
Santiago v Rochester, 19 AD3d 1061, 796 NYS2d 811 (4th Dept 2005); 
Rao v State, 74 AD2d 964, 425 NYS2d 888 (3d Dept 1980); Williams v 
Hudson, 69 AD2d 921, 415 NYS2d 269 (3d Dept 1979); Johler v 
Consolidated Laundries Corp., 54 AD2d 632, 387 NYS2d 439 (1st Dept 
1976); Lambert v Cory, 23 AD2d 731, 258 NYS2d 314 (1st Dept 1965) 
(presumption not overcome where the only evidence of falsification 
consisted of plaintiff's own testimony, which contradicted defendant’s 
testimony). 


The presumption was overcome in Haynes v New York, 29 AD3d 
521, 815 NYS2d 143 (2d Dept 2006), where the conduct of police 
investigation deviated so drastically from police procedure as to demon- 
strate intentional or reckless disregard and resulted in plaintiffs 
mistaken arrest; in Hernandez v State, 228 AD2d 902, 644 NYS2d 380 
(8d Dept 1996), where the failure of police to conduct even a rudimentary 
investigation before charging a serious felony by not substantiating in 
any way the residence, age, or occupation of plaintiff permitted the trier 
of fact to infer grossly negligent conduct sufficient to overcome presump- 
tion); and in Boose v Rochester, 71 AD2d 59, 421 NYS2d 740 (4th Dept 
1979), where the prosecution was transferred from the police to the 
prosecutor even though the police knew there was no evidence identify- 
ing plaintiff and no witness testified before the Grand Jury to supply 
that evidence. Torres v Jones, 26 NY3d 742, 27 NYS3d 468, 47 NE3d 
747 (2016) (summary judgment for defendant denied due to evidence 
that police detectives did not have probable cause, fabricated a confes- 
sion by plaintiff and gave it to prosecutor). However, even if a plaintiff 
rebuts the presumption of probable cause, he or she must still establish 
as a jury issue that the defendant acted with malice, Roberts v New 
York, 171 AD3d 139, 97 NYS3d 3 (1st Dept 2019), citing Torres v Jones, 
26 NY3d 742, 27 NYS3d 468, 47 NE3d 747 (2016); see PJI 3:50.4. 


Although in other jurisdictions the presumption may be overcome 
by any evidence tending to show the absence of probable cause, in New 
York the trial court may not weigh the evidence upon which the police 
acted or which was before the Grand Jury after the indictment has is- 
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sued, Colon v New York, 60 NY2d 78, 468 NYS2d 453, 455 NE2d 1248 
(1983). Rather, in order to overcome an indictment, plaintiff must es- 
tablish that the indictment was produced by fraud, perjury, the sup- 
pression of evidence or other police conduct undertaken in bad faith, id; 
Boomer v State, 288 AD2d 729, 733 NYS2d 518 (38d Dept 2001); see 
Sital v New York, 60 AD3d 465, 875 NYS2d 22 (1st Dept 2009). A mere 
failure of the police to pursue the investigation is not the equivalent of 
fraud or the suppression of evidence, id; see Harris v State, 302 AD2d 
716, 756 NYS2d 302 (8d Dept 2003) (alleged failure to check ownership 
of vehicle used in drug sale and failure to make confirmatory photo 
identification until six months later not intentional or reckless disre- 
gard of proper procedures). Further, the presumption is not overcome 
by a showing of variations in the trial testimony coupled with 
defendant’s failure to pursue further avenues of investigation, Lawson v 
New York City Housing Authority, 223 AD2d 532, 6836 NYS2d 126 (2d 
Dept 1996). There is no cause of action for negligent investigation of a 
crime, Santiago v Rochester, 19 AD3d 1061, 796 NYS2d 811 (4th Dept 
2005). 


The Colon standard requires a showing that the police conduct 
deviated egregiously from statutory requirements or accepted practices 
applicable in criminal cases, Gisondi v Harrison, 72 NY2d 280, 532 
NYS2d 234, 528 NE2d 157 (1988) (plaintiffs evidence insufficient); Lee 
v Mount Vernon, 68 AD2d 902, 414 NYS2d 215 (2d Dept 1979), affd, 49 
NY2d 1041, 429 NYS2d 557, 407 NE2d 404 (1980) (presumption not 
overcome); Abdul-Aziz v New York, 56 AD3d 291, 867 NYS2d 79 (1st 
Dept 2008) (alleged misconduct not egregious deviation from statutory 
requirements or accepted practices applicable in criminal cases); Johnson 
v Kings County District Attorney’s Office, 308 AD2d 278, 763 NYS2d 
635 (2d Dept 2003) (plaintiff's evidence insufficient to establish 
egregious circumstances where defendants delayed in determining that 
plaintiff was not the person named in the fugitive warrant); Boomer v 
State, 288 AD2d 729, 733 NYS2d 518 (3d Dept 2001) (failure to follow 
confirmatory identification procedures does not establish egregious po- 
lice conduct); DeFilippo v Nassau, 208 AD2d 793, 618 NYS2d 61 (2d 
Dept 1994) (neither discrepancies in identification nor failure to 
investigate alibi sufficient to overcome presumption); Carthens v New 
York, 168 AD2d 408, 562 NYS2d 534 (2d Dept 1990) (discrepancies be- 
tween plaintiffs appearance and description of perpetrator insufficient 
to overcome presumption). 


The failure of the police to disclose potentially exculpatory material 
does not overcome the presumption of probable cause, Gisondi v 
Harrison, 72 NY2d 280, 582 NYS2d 234, 528 NE2d 157 (1988); Manno v 
State, 176 AD2d 1222, 576 NYS2d 717 (4th Dept 1991). The presump- 
tion attending indictment is not destroyed if the district attorney moves 
its dismissal on the ground that the prosecution lacks evidence to estab- 
lish guilt beyond a reasonable doubt, Colon v New York, 60 NY2d 78, 
468 NYS2d 453, 455 NE2d 1248 (1983). 


Finally, issuance of a warrant of arrest on defendant’s complaint is 
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not evidence of probable cause, Pandolfo v Brodell, 3 AD2d 853, 161 
NYS2d 494 (2d Dept 1957), although when an on-the-scene arrest is 
made, a finding that the arrest was lawful establishes that there was 
probable cause for preferring charges, Adams v New York City Housing 
Authority, 24 AD2d 948, 265 NYS2d 220 (1st Dept 1965); see Pomento v 
Rome, 231 AD2d 875, 647 NYS2d 604 (4th Dept 1996). But where an 
arrest is based on defendant’s statements, a finding that the police had 
probable cause to arrest plaintiff is not determinative of whether 
defendant has probable cause to prefer the criminal charges, Stowe v 
Harry Winston, Inc., 201 AD2d 391, 607 NYS2d 340 (1st Dept 1994); 
Heller v Ingber, 1384 AD2d 733, 521 NYS2d 554 (3d Dept 1987). 


The jury must be charged concerning the facts in the particular 
case that constitute prima facie evidence of probable cause, Schultz v 
Greenwood Cemetery, 190 NY 276, 83 NE 41 (1907), and how the 
presumption thus arising can be rebutted, Adams v New York City 
Housing Authority, 24 AD2d 948, 265 NYS2d 220 (1st Dept 1965). 


In a case in which there was a conviction that has been reversed or 
vacated, indictment or holding of plaintiff for a grand jury, the pattern 
charge should be amended by deleting all of the second paragraph after 
the first sentence and all of the third and fourth paragraphs and insert- 
ing the following: 


PJI 3:50.4 


It is not disputed that (the plaintiff was held 
by the magistrate for further proceedings, the 
grand jury after investigation indicted the plain- 
tiff, the plaintiff was found guilty on the trial of 
the criminal charge). The defendant had probable 
cause to believe that the plaintiff was guilty, un- 
less you find that the (holding, indictment, finding 
of guilt) was based upon evidence given by the 
defendant to the (magistrate, district attorney, 
grand jury, trial jury during the criminal trial) 
that was (false, incomplete) in a material, that is, 
important way. Plaintiff contends that the evi- 
dence presented by the defendant was (false, 
incomplete) in the following respects /specify/. That 
evidence was material, that is, important in the 
determination whether the plaintiff should be 
(held, indicted, found guilty). If you find that the 
defendant did not (falsify, withhold) such evi- 
dence, your finding will be that the defendant had 
probable cause and you will find for the defendant. 
If you find that it was (falsified, withheld) your 
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finding will be that the defendant did not have 
probable cause and you may, although you are not 
required to, infer from that fact that defendant 
acted maliciously. If you find that defendant did 
not act maliciously, you will find for the defendant. 
If you find that the defendant did act maliciously, 
you will find for the plaintiff, and you will proceed 
to consider the question of damages. 


Malice 


Malice is defined as commencing a proceeding based on a wrong or 
improper motive, something other than a desire to see the ends of justice 
served, Torres v Jones, 26 NY3d 742, 27 NYS3d 468, 47 NE3d 747 
(2016); Nardelli v Stamberg, 44 NY2d 500, 406 NYS2d 443, 377 NE2d 
975 (1978); Britt v Monachino, 73 AD3d 1462, 900 NYS2d 576 (4th Dept 
2010); Putnam v Steuben, 61 AD3d 1369, 876 NYS2d 819 (4th Dept 
2009); Maskantz v Hayes, 39 AD3d 211, 832 NYS2d 566 (1st Dept 2007); 
Shapiro v Nassau, 202 AD2d 358, 609 NYS2d 234 (1st Dept 1994); see 
Engel v CBS, Inc., 93 NY2d 195, 689 NYS2d 411, 711 NE2d 626 (1999); 
see also Moulton v State, 114 AD3d 115, 977 NYS2d 797 (3d Dept 2013) 
(malice defined as with knowledge that something was false or with 
reckless disregard of whether it was false), as when the charge is 
brought to force payment of a debt, Toomey v Delaware, L. & W.R. Co., 
4 Misc 392, 24 NYS 108 (Super Ct 1893), affd, 147 NY 709, 42 NE 726 
(1895). A showing of ill will, spite or hatred while sufficient to establish 
malice, is not necessary, Cardoza v New York, 139 AD3d 151, 29 NYS3d 
330 (1st Dept 2016); Nardelli v Stamberg, supra; Boose v Rochester, 71 
AD2d 59, 421 NYS2d 740 (4th Dept 1979); see Zetes v Stephens, 108 
AD3d 1014, 969 NYS2d 298 (4th Dept 2013) (spite or retaliation); Britt 
v Monachino, supra. Malice may be shown by a reckless or grossly 
negligent disregard of plaintiffs rights, Guntlow v Barbera, 76 AD3d 
760, 907 NYS2d 86 (3d Dept 2010); Putnam v Steuben, supra; Ramos v 
New York, 285 AD2d 284, 729 NYS2d 678 (1st Dept 2001); Paul J.G. v 
Nassau, 274 AD2d 414, 711 NYS2d 20 (2d Dept 2000); Hernandez v 
State, 228 AD2d 902, 644 NYS2d 380 (38d Dept 1996); Pantazis v Bleau 
Towing Service, Inc., 145 AD2d 816, 535 NYS2d 802 (3d Dept 1988); 
Jestic v Long Island Sav. Bank, 81 AD2d 255, 440 NYS2d 278 (2d Dept 
1981); Biener v New York, 47 AD2d 520, 362 NYS2d 563 (2d Dept 1975); 
Giglio v Delesparo, 46 AD2d 928, 361 NYS2d 721 (3d Dept 1974), as 
when defendant makes a false charge, Dennis v-Ryan, 65 NY 385 (1875); 
Sims v Union News Co., 284 App Div 335, 131 NYS2d 837 (1st Dept 
1954); see Hopkinson v Lehigh Val. R. Co., 249 NY 296, 164 NE 104 
(1928), or when defendant withholds material information, Hopkinson v 
Lehigh Val. R. Co., supra; Ramos v New York, supra; see Torres v Jones, 
26 NY3d 742, 27 NYS3d 468, 47 NE3d 747 (2016) (malice may be shown 
by evidence that defendant falsified evidence in bad faith and, without 
falsified evidence, authorities’ suspicion would not have ripened into 
probable cause); Thomas v New York, 173 AD3d 633, 103 NYS3d 83 
(1st Dept 2019) (malice may be inferred from lack of probable cause and 
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allegedly false police testimony); Zetes v Stephens, supra (triable issue 
of fact existed regarding malice where defendant, among other things, 
provided incomplete or misleading information); Robles v New York, 
104 AD3d 829, 961 NYS2d 533 (2d Dept 2013) (malice may be inferred 
from defendant’s intentionally providing false information to law 
enforcement authorities or withholding information). Malice may also 
be established by demonstrating that there was a total lack of probable 
cause, Cardoza v New York, supra, or that the evidence of guilt relied 
on by the defendant was so scant that the prosecution was entirely 
baseless, Torres v Jones, supra. Malice is not established by mere 
negligence, Ramos v New York, supra; Jestic v Long Island Sav. Bank, 
supra. However, on a summary judgment motion, the court will indulge 
all available inferences of the absence of probable cause and the exis- 
tence of malice in the plaintiffs favor, Torres v Jones, supra; Thomas v 
New York, supra. 


It must be stressed that the lack of probable cause and malice are 
independent elements. Since the jury may, but is not required to, infer 
actual malice from the lack of probable cause, the verdict sheet has 
been structured so as to separate the questions of probable cause and 
malice, see Cardoza v New York, 139 AD3d 151, 29 NYS3d 330 (1st 
Dept 2016) (approving PJI); see Roberts v New York, 171 AD3d 139, 97 
NYS3d 3 (1st Dept 2019) (malice not found when continuing validity of 
probable cause established). 


As tending to show absence of malice, defendant may show that he 
or she acted on advice of counsel, although it is not admissible on the is- 
sue of probable cause, Hazzard v Flury, 120 NY 223, 24 NE 194 (1890); 
Maxwell v New York, 156 AD2d 28, 554 NYS2d 502 (1st Dept 1990); 
Anderson v Pegalis, 150 AD2d 315, 540 NYS2d 843 (2d Dept 1989) (if 
defendants commenced or continued the underlying action knowing 
they had no chance of success, the jury would be entitled to infer malice); 
Colegrove v Corning, 54 AD2d 1093, 388 NYS2d 964 (4th Dept 1976); 
see Ford Motor Credit Co. v Hickey Ford Sales, Inc., 62 NY2d 291, 476 
NYS2d 791, 465 NE2d 330 (1984). Actual malice may not be inferred 
from evidence of competition between plaintiff and defendant, Pandolfo 
v U.A. Cable Systems of Watertown, 171 AD2d 1013, 568 NYS2d 981 
(4th Dept 1991). 


Malice may, of course, be proved by circumstantial evidence, Dean 
v Kochendorfer, 237 NY 384, 143 NE 229 (1924); Cardoza v New York, 
139 AD3d 151, 29 NYS3d 330 (1st Dept 2016); Giglio v Delesparo, 46 
AD2d 928, 361 NYS2d 721 (3d Dept 1974). In fact, malice is rarely 
shown by direct evidence of an ulterior motive but is far more typically 
inferred from the facts and circumstances surrounding the investiga- 
tion, Ramos v New York, 285 AD2d 284, 729 NYS2d 678 (1st Dept 
2001). Since the jury may infer malice from want of probable cause, 
Martin v Albany, 42 NY2d 13, 396 NYS2d 612, 364 NE2d 1304 (1977); 
Strader v Ashley, 61 AD3d 1244, 877 NYS2d 747 (3d Dept 2009); 
Maskantz v Hayes, 39 AD3d 211, 832 NYS2d 566 (1st Dept 2007); Hicks 
v Buffalo, 295 AD2d 880, 745 NYS2d 349 (4th Dept 2002); Allen v 
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Colonie, 182 AD2d 998, 583 NYS2d 24 (3d Dept 1992); Jestic v Long 
Island Sav. Bank, 81 AD2d 255, 440 NYS2d 278 (2d Dept 1981); Loeb v 
Teitelbaum, 77 AD2d 92, 432 NYS2d 487 (2d Dept 1980); Giagheddu v 
Colonie, 75 AD2d 198, 429 NYS2d 471 (8d Dept 1980), a prima facie 
case on the issue of lack of probable cause makes out a prima facie case 
on the issue of malice as well, Krisanda v Miller, 205 AD2d 1029, 614 
NYS2d 73 (3d Dept 1994). However, since the jury is not required to 
draw the inference, the existence of malice is a question for the jury 
even though the facts are undisputed and the court rules on probable 
cause as a matter of law, Munoz v New York, 18 NY2d 6, 271 NYS2d 
645, 218 NE2d 527 (1966). A specific assertion of malice is only required 
when the complaint creates a presumption that there was probable 
cause for the prosecution (e.g., arrest pursuant to warrant), Donnelly v 
Morace, 162 AD2d 247, 556 NYS2d 605 (1st Dept 1990). A prosecution 
founded on probable cause will not be deemed malicious even if under- 
taken with the worst of motives, Munoz v New York, supra; Present v 
Avon Products, Inc., 253 AD2d 183, 687 NYS2d 330 (1st Dept 1999). 


Damages 


Damages recoverable for malicious prosecution encompass what- 
ever are the direct, natural and proximate results of the earlier prose- 
cution, Broughton v State, 37 NY2d 451, 373 NYS2d 87, 335 NE2d 310 
(1975); Burlett v Saratoga, 111 AD2d 426, 488 NYS2d 319 (3d Dept 
1985); Loeb v Teitelbaum, 77 AD2d 92, 482 NYS2d 487 (2d Dept 1980); 
Lintzky v Gorman, 146 NYS 313 (NY City Ct 1914), n or, including 
those caused by the arrest and imprisonment, Halberstadt v New York 
Life Ins. Co., 194 NY 1, 86 NE 801 (1909); Sheldon v Carpenter, 4 NY 
579 (1851); Putnam v Steuben, 61 AD3d 1369, 876 NYS2d 819 (4th 
Dept 2009); see Oakley v Rochester, 71 AD2d 15, 421 NYS2d 472 (4th 
Dept 1979), affd, 51 NY2d 908, 484 NYS2d 977, 415 NE2d 966 (1980), 
injury to reputation and character, Halberstadt v New York Life Ins. 
Co., supra; Sheldon v Carpenter, supra; Dudick v Gulyas, 277 AD2d 
686, 716 NYS2d 407 (3d Dept 2000); Scott v Dennett Surpassing Coffee 
Co., 51 App Div 321, 64 NYS 1016 (2d Dept 1900), injury to feelings and 
emotional distress, Halberstadt v New York Life Ins. Co., supra; Avild- 
sen v Prystay, 204 AD2d 154, 611 NYS2d 188 (1st Dept 1994), injury to 
person, Scott v Dennett Surpassing Coffee Co., supra; see generally 
Papa v New York, 194 AD2d 527, 598 NYS2d 558 (2d Dept 1993); Re- 
statement, Second, Torts §§ 670-671. In Lintzky v Gorman, supra, the 
Court comprehensively described the recoverable damages as including 
loss of time, peril to life and liberty, injury to fame, reputation, character 
and health, mental suffering, general impairment of social and 
mercantile standing, actual loss or injury to property, interest and 
credit, decrease in earning capacity, and all losses sustained in business. 
For a discussion of cases addressing reasonable awards of compensatory 
damages for malicious prosecution, see Rivera v New York, 40 AD3d 
334, 836 NYS2d 108 (1st Dept 2007). 


Counsel fees and expenses incurred in defending the underlying 
prosecution are recoverable, Ford Motor Credit Co. v Hickey Ford Sales, 
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Inc., 62 NY2d 291, 476 NYS2d 791, 465 NE2d 330 (1984); Broughton v 
State, 37 NY2d 451, 373 NYS2d 87, 335 NE2d 310 (1975); Sheldon v 
Carpenter, 4 NY 579 (1851); Burlett v Saratoga, 111 AD2d 426, 488 
NYS2d 319 (3d Dept 1985); Loeb v Teitelbaum, 77 AD2d 92, 432 NYS2d 
487 (2d Dept 1980); Mastic Fuel Service, Inc. v Van Cook, 55 AD2d 599, 
389 NYS2d 388 (2d Dept 1976); see Schanbarger v Kellogg, 43 AD2d 
362, 352 NYS2d 50 (3d Dept 1974), affd, 37 NY2d 451, 373 NYS2d 87, 
335 NE2d 310 (1975); United Pickle Co., Inc. v Omanoff, 63 AD2d 892, 
405 NYS2d 727 (1st Dept 1978); Annot: 21 ALR3d 1068. However, 
counsel fees and expenses incurred in bringing the malicious prosecu- 
tion action are not recoverable, Stewart v Sonneborn, 98 US 187 (1878). 


Punitive damages may also be awarded, Nardelli v Stamberg, 44 
NY2d 500, 406 NYS2d 443, 377 NE2d 975 (1978); Maskantz v Hayes, 
39 AD3d 211, 832 NYS2d 566 (1st Dept 2007); Loeb v Teitelbaum, 77 
AD2d 92, 432 NYS2d 487 (2d Dept 1980); see Mesiti v Wegman, 307 
AD2d 339, 763 NYS2d 67 (2d Dept 2003); Papa v New York, 194 AD2d 
527, 598 NYS2d 558 (2d Dept 1993); Manolas v 303 West 42nd Street 
Enterprises, Inc., 173 AD2d 316, 569 NYS2d 701 (1st Dept 1991) (puni- 
tive damages award excessive where it was eighty times the amount of 
compensatory damages and where it was actuated by jury’s passion 
resulting from attorney’s improper and prejudicial comments during 
trial). The purpose of an award of punitive damages is to punish the 
wrongdoer and to deter repetition of such behavior in the future, Strader 
v Ashley, 61 AD3d 1244, 877 NYS2d 747 (3d Dept 2009). A finding of li- 
ability for malicious prosecution precludes a determination as a matter 
of law that punitive damages are improper, Nardelli v Stamberg, 44 
NY2d 500, 406 NYS2d 443, 377 NE2d 975 (1978); Maskantz v Hayes, 
supra. While states continue to possess considerable discretion over the 
imposition of punitive damages, it is now well established that there 
are procedural and substantive constitutional limitations on those 
awards, State Farm Mut. Auto. Ins. Co. v Campbell, 538 US 408, 123 
SCt 1513 (2003); Cooper Industries, Inc. v Leatherman Tool Group, Inc., 
532 US 424, 121 SCt 1678 (2001); BMW of North America, Inc. v Gore, 
517 US 559, 116 SCt 1589 (1996); see Maskantz v Hayes, supra. The 
numerous New York state cases preceding recent holdings of the United 
States Court on the issue of punitive damages must now be read in 
light of these Supreme Court holdings. For a comprehensive discussion, 
see Comment to PJI 2:278. 


Defenses 


As a complete defense, defendant may plead and prove that, 
notwithstanding favorable termination of the underlying proceeding, 
plaintiff was in fact guilty of the offense charged, Munoz v New York, 
18 NY2d 6, 271 NYS2d 645, 218 NE2d 527 (1966) (defendant’s burden 
of proof on that issue is preponderance of evidence, not beyond a rea- 
sonable doubt); see Restatement, Second, Torts § 657; Prosser & Keeton, 
Torts (5th ed) 875, § 119; 1 Harper & James, The Law of Torts (Second) 
518, § 4.12. When such an affirmative defense is supported by prima 
facie evidence, the jury should be charged first concerning the defense, 
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the elements of the crime charged and defendant’s burden of proof, and 
informed that if it finds plaintiff was guilty of the crime charged, its 
verdict will be for defendant, but that if it does not so find, it must then 
consider the questions of probable cause and malice on which the burden 
of proof is upon the plaintiff. 


Immunity 


A prosecuting attorney is absolutely immune for actions taken 
within the scope of his or her official duties in initiating and pursuing a 
criminal prosecution and in presenting the State’s case, Brady v New 
York County District Attorney’s Office, 158 AD3d 457, 67 NYS3d 837 
(1st Dept 2018) (absolute prosecutorial immunity applies to the decision 
whether or not to initiate a prosecution or investigate complaint); Wyllie 
v District Atty. of County of Kings, 2 AD3d 714, 770 NYS2d 110 (2d 
Dept 2003); Shapiro v Clarkstown, 238 AD2d 498, 656 NYS2d 682 (2d 
Dept 1997); Brenner v Rockland, 67 AD2d 901, 413 NYS2d 185 (2d 
Dept 1979); see Johnson v Kings County District Attorney’s Office, 308 
AD2d 278, 763 NYS2d 635 (2d Dept 2003) (prosecutor’s failure to verify 
identification of person named in fugitive warrant by obtaining 
fingerprints and other identifying information falls within the judicial 
as opposed to investigative function of the prosecutor, affording absolute 
immunity); Sher v Pellicano, 203 AD2d 273, 609 NYS2d 352 (2d Dept 
1994); Calderon v Westchester, 111 AD2d 208, 489 NYS2d 242 (2d Dept 
1985); Whitmore v New York, 80 AD2d 638, 486 NYS2d 323 (2d Dept 
1981); Rao v State, 74 AD2d 964, 425 NYS2d 888 (3d Dept 1980); Schan- 
barger v Kellogg, 35 AD2d 902, 315 NYS2d 1013 (3d Dept 1970); see 
also Topal v State, 263 AD2d 414, 693 NYS2d 130 (1st Dept 1999) 
(prosecutorial immunity extended to Office of Professional Discipline of 
State Education Department). However, where a prosecutor acts as an 
investigator or police officer and not in a quasi-judicial role, the prosecu- 
tor is entitled to only a qualified immunity, shielding the prosecutor 
from liability except for acts taken in bad faith or without a reasonable 
basis, Claude H. v Oneida, 214 AD2d 964, 626 NYS2d 933 (4th Dept 
1995); Rodrigues v New York, 193 AD2d 79, 602 NYS2d 337 (1st Dept 
1993); Cunningham v State, 71 AD2d 181, 422 NYS2d 497 (3d Dept 
1979); Drake v Rochester, 96 Misc2d 86, 408 NYS2d 847 (Sup 1978), 
affd for reasons in AD opinion, 74 AD2d 996, 429 NYS2d 394 (4th Dept 
1980); see Kirchner v Niagara, 107 AD3d 1620, 969 NYS2d 277 (4th 
Dept 2013); see also Hartman v Moore, 547 US 250, 126 SCt 1695 (2006); 
Buckley v Fitzsimmons, 509 US 259, 113 SCt 2606 (1993). In ascertain- 
ing whether a prosecutor is entitled to absolute or qualified immunity, 
the focus is on the conduct for which immunity is claimed, Kirchner v 
Niagara, supra. 


A prosecuting attorney is absolutely immune from a civil rights ac- 
tion seeking damages for deprivation of liberty caused by an unlawful 
prosecution, Van de Kamp v Goldstein, 555 US 335, 129 SCt 855 (2009); 
Imbler v Pachtman, 424 US 409, 96 SCt 984 (1976); Gala v Livingston, 
174 AD2d 1048, 572 NYS2d 212 (4th Dept 1991); Rosen & Bardunias v 
Westchester, 158 AD2d 679, 552 NYS2d 134 (2d Dept 1990). In Van de 
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Kamp v Goldstein, the Supreme Court held that a prosecutor involved 
in supervision, training, or information-system management enjoys 
absolute immunity from claims that the prosecutor violated the 
constitutional obligation to provide the defendant with impeachment- 
related information where such claims focus upon an administrative 
obligation that is directly connected with the conduct of a trial. The 
State’s absolute immunity is akin to subject matter jurisdiction and 
therefore is not waived if not raised, Topal v State, supra. 


A parole officer who recommends the issuance of a revocation war- 
rant is performing an investigatory rather than a prosecutorial function 
and is therefore entitled to only a qualified immunity, Best v State, 264 
AD2d 404, 694 NYS2d 689 (2d Dept 1999). Similarly, a complaint to the 
Office of Professional Discipline pursuant to Education Law §§ 6505-a 
and 6510(7) is protected by a qualified not an absolute immunity, Dudick 
v Gulyas, 277 AD2d 686, 716 NYS2d 407 (3d Dept 2000). Thus, the 
privilege is lost upon a finding of malice, id. 


Judges are also absolutely immune with the immunity extending to 
all judicial acts, even if the acts are alleged to have been done 
maliciously and in excess of the judge’s jurisdiction, Sassower v 
Finnerty, 96 AD2d 585, 465 NYS2d 543 (2d Dept 1983); see Covillion v 
New Windsor, 123 AD2d 763, 507 NYS2d 236 (2d Dept 1986). Absolute 
immunity extends to all neutrally positioned government officials, 
regardless of title, who are delegated judicial or quasi-judicial functions, 
Topal v State, 263 AD2d 414, 693 NYS2d 130 (1st Dept 1999) (Office of 
Professional Discipline of State Education Department). 


An attorney who acts with malice or without probable cause is not 
immune because he or she acted as an attorney, Bervy v Hotaling, 88 
AD2d 735, 451 NYS2d 863 (3d Dept 1982); Schierloh v Kelly, 253 App 
Div 373, 2 NYS2d 188 (2d Dept 1938); see Annot: 46 ALR4th 249. 


Child protective service agents are immune from liability, with 


good faith statutorily presumed pursuant to Social Services Law § 419, 
Donovan v New York, 15 AD3d 219, 790 NYS2d 11 (1st Dept 2005). 


In Kirchner v Niagara, 107 AD3d 1620, 969 NYS2d 277 (4th Dept 
2013), the Fourth Department addressed the governmental function im- 
munity defense, which shields public entities from liability for 
discretionary actions taken during the performance of governmental 
functions, see Introductory Statement to PJI 2:225, as applied to a 
cause of action for malicious prosecution. The court implied that the 
defense was available in malicious prosecution actions generally, but 
declined to dismiss the action before it on that defense because the 
plaintiff had claimed that the defendants’ alleged tortious conduct did 
not involve the exercise of discretion, a precondition to the defense. 


Other Remedies 


Section 8-b of the Court of Claims Act, entitled “The Unjust Convic- 
570 


Torts OTHER THAN NEGLIGENCE PJI 3:50 


tion and Imprisonment Act,” provides “an available avenue of redress 
over and above the existing tort remedies. . .” Ct Cls Act, § 8-b(1); see 
Romero v State, 294 AD2d 730, 742 NYS2d 701 (3d Dept 2002). To pre- 
sent a claim under this statute, claimant must establish by documentary 
evidence that (a) he or she was convicted of a crime and served at least 
part of a sentence of imprisonment, (2) he or she was either pardoned 
on grounds of innocence or had his or her conviction reversed or vacated 
and had the accusatory instrument dismissed, and (c) the claim is not 
time-barred, Ct Cls Act, § 8-b(3). Where liability is predicated on the 
reversal or vacatur of the conviction and the dismissal of the accusatory 
instrument, the reversal must have been based (1) on the grounds set 
forth in CPL § 440.10(1)(a)-(c), (e) or (g); (2) on CPL § 470.20(1), (2), (3) 
or (5) where the dismissed count was the sole predicate for imprison- 
ment and the reversal or vacatur was based on one of the foregoing 
enumerated grounds; or (3) on the ground that the statute on which the 
accusatory instrument was based violated the constitution of the United 
States or the state of New York, Ct Cl Act § 8-b(3); see Baba-Ali v State, 
19 NY3d 627, 951 NYS2d 94, 975 NE2d 475 (2012). A reversal based on 
a violation of a constitutional right—including the right to effective as- 
sistance and the right to disclosure under Brady v Maryland, 373 US 
83, 83 SCt 1194 (1963)—cannot give rise to liability under the Unjust 
Conviction and Imprisonment Act, Baba-Ali v State, supra. However, 
prosecutorial misconduct in discovery rises to the level of fraud may 
give rise to liability where the other requirements of the statute are 
satisfied, Baba-Ali v State, supra. 


To meet his or her pleading burden, claimant must “state facts in 
sufficient detail to permit the court to find that claimant is likely to suc- 
ceed” in meeting his or her trial burden of proving by clear and convinc- 
ing evidence that (a) he or she did not commit any of the charged crimi- 
nal acts or that the charged acts do not constitute a crime and (b) that 
claimant “did not by his[, her] own conduct cause or bring about his|, 
her] conviction,” id § 8-b(4). However, claimant need not provide evi- 
dentiary support for the latter two elements to avoid dismissal on the 
pleadings, Warney v State, 16 NY3d 428, 922 NYS2d 865, 947 NE2d 
639 (2011). Rather, at the pleading stage, the Court of Claims, like 
other trial courts, should accept the alleged facts as true and evaluate 
claimant’s pleading to determine whether they are of sufficiently 
detailed character that, if believed, they would clearly and convincingly 
establish the elements of the claim, id; Solomon v State, 146 AD2d 439, 
541 NYS2d 384 (1st Dept 1989). 


A claimant’s conduct bars recovery under the Unjust Conviction 
and Imprisonment Act only if it was the proximate cause of the convic- 
tion, Warney v State, 16 NY3d 428, 922 NYS2d 865, 947 NE2d 639 
(2011); see Ivey v State, 80 NY2d 474, 591 NYS2d 969, 606 NE2d 1360 
(1992). It is an open question whether the conduct by a claimant that 
would negate his or her eligibility for damages must rise to the level of 
“misconduct,” Warney v State, supra. A claimant is not barred from 
recovering, however, because he or she gave a false confession that was 
obtained through coercion, id. Moreover, the fact that the criminal court 
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found at the suppression hearing that the confession was not coerced 
may not be dispositive, since the coercion question must be evaluated 
anew under the Unjust Conviction and Imprisoment Act in light of 
claimant’s innocence, id. 


PJI 3:50A. Intentional Torts—Misuse of Legal 
Procedure—Malicious Civil Prosecution 


As you have heard, in this action, the plaintiff 
AB seeks damages that (he, she) claims resulted 
from a lawsuit that the defendant CD brought 
(and, or) continued against AB in [state year of prior 
lawsuit]. The defendant CD claims that (he, she, it) 
brought (and, or) continued the [state year of prior 
lawsuit] lawsuit with a reasonable belief that AB 
had [specify acts constituting civil wrong alleged in prior 
proceeding]. In order to recover, AB must prove: (1) 
that, at the time CD brought (and, or) continued 
the [state year of prior lawsuit] lawsuit, (he, she, it) 
did not actually believe that AB had [speci/y. acts 
constituting civil wrong alleged in prior proceeding], or 
(2) that, if (he, she, it) did have that belief, it was 
not reasonable, (3) that CD acted maliciously in 
bringing (and, or) continuing the [state year of prior 
lawsuit] lawsuit and (4) that AB suffered a special 
injury as a result of CD’s bringing (and, or) con- 
tinuing the [state year of prior lawsuit] lawsuit. 


Whether CD reasonably believed that AB had 
[specify acts constituting civil wrong alleged in prior 
proceeding] depends on whether a reasonable per- 
son would have had that belief on the basis of the 
facts known to CD or the facts as they reasonably 
appeared to CD at the time (he, she, it) brought 
(and, or) continued the [state year of prior lawsuit] 
lawsuit. The fact that CD lost the [state year of prior 
lawsuit] lawsuit against AB is not enough in itself 
to establish that CD lacked a reasonable belief at 
the time (he, she, it) brought (and, or) continued it 
that AB had [specify acts constituting civil wrong al- 
leged in prior proceeding]. The question on the issue 
of CD’s reasonable belief is not whether AB had, in 
fact, [specify acts constituting civil wrong alleged in prior 
proceeding], or whether CD was in fact mistaken or 
correct in (his, her, its) belief, but rather whether, 
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on the facts known to or as they reasonably ap- 
peared to CD, a reasonable person would have 
believed that AB had [specify acts constituting civil 
wrong alleged in prior proceeding]. 


CD brought (and, or) continued the [state year 
of prior lawsuit] lawsuit against AB for [specify civil 
claim alleged in prior proceeding, e.g., breach of contract, 
trespass]. CD claims that, at the time (he, she, it) 
brought (and, or) continued the [state year of prior 
lawsuit] lawsuit, the facts as they appeared to (him, 
her, it) were [specify the facts alleged by the defendant 
to constitute the basis for the prior lawsuit]. If you find 
that CD actually believed that AB had [specify the 
facts alleged by the defendant to constitute the basis for 
the prior lawsuit], and that CD’s belief was reason- 
able, you will find for CD and proceed no further 
[state where appropriate: on this claim]. On the other 
hand, if you find that CD did not actually believe 
that AB had [specify the facts alleged by the defendant 
to constitute the basis for the prior lawsuit] or that CD’s 
belief was not reasonable, you will then consider 
whether CD acted maliciously in bringing (and, 
or) continuing the [state year of prior lawsuit] lawsuit. 


AB claims that CD brought (and, or) continued 
the lawsuit maliciously in that [state AB’s claims]. 
CD claims [state CD’s claims]. 


You may, but are not required to, decide that 
CD acted maliciously if you find that CD did not 
actually believe or did not reasonably believe that 
AB had [specify acts constituting civil wrong alleged in 
prior proceeding]. If you find that (he, she, it) brought 
(and, or) continued the lawsuit only out of personal 
ill will or only to harm AB, you will decide that CD 
acted maliciously. 


If you decide that CD did not act maliciously 
in bringing (and, or) continuing the lawsuit against 
AB, you will find for CD and proceed no further. 
[Where there is a dispute as to whether AB sustained a 
special injury, state: On the other hand, if you decide 
that CD acted maliciously in bringing (and, or) 
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continuing the lawsuit against AB, you will go on 
to consider whether AB suffered any special injury 
as a result of CD’s having brought (and, or) contin- 
ued the lawsuit. 


AB claims that (he, she) suffered special injury 
in that [state AB’s claims]. CD claims [state CD’s 
claims]. 


If you find that AB did not [state the facts on 
which AB’s claim of special injury is based], you will 
decide that AB did not sustain a special injury and 
will proceed no further [state where appropriate: on 
this claim]. On the other hand, if you find that AB 
[state the facts on which AB’s claim of special injury is 
based], you will decide that CD caused AB to suffer 
special injury and will go on to consider AB’s 
damages. | 


On the question of damages, AB is entitled to 
recover for all of the actual damages caused by 
CD’s bringing (and, or) continuing the [state year of 
prior lawsuit] lawsuit against (him, her). Those dam- 
ages are not limited to the damages that resulted 
from AB’s special injury. You will award AB such 
amount as, in the exercise of your good judgment 
and common sense, you find is fair and just com- 
pensation for the [state as appropriate: injury to AB’s 
reputation, humiliation and mental anguish] re- 
sulting from the lawsuit, as well as the inconve- 
nience and other losses that AB claims were in- 
curred, including [state as appropriate: reasonable 
attorney’s fees, job loss, salary loss, expenses of lit- 
igation, etc.]. The fact that I charge you on the law 
of damages must not be taken as an indication that 
you should find for AB. 


[Where punitive damages are requested, the punitive 
damages charge set forth in PJI 3:50 should be given] 


Comment 


Based on Engel v CBS, Inc., 93 NY2d 195, 689 NYS2d 411, 711 
NE2d 626 (1999); Castro v East End Plastic, Reconstructive and Hand 
Surgery, P.C., 47 AD3d 608, 850 NYS2d 483 (2d Dept 2008). 
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I. In General 


Malicious prosecution actions may be based on prior lawsuits involv- 
ing civil and administrative claims as well as those involving criminal 
charges, Perryman v Saranac Lake, 41 AD3d 1080, 839 NYS2d 290 (3d 
Dept 2007). With the limited exceptions discussed below, the elements 
of a malicious prosecution claim based on an underlying civil lawsuit 
are the same as one based on an underlying criminal action, see Berman 
v Silver, Forrester & Schisano, 156 AD2d 624, 549 NYS2d 125 (2d Dept 
1989). 


II. Special Considerations as to Lack of Probable Cause 


As in cases involving prior criminal actions, a key element of mali- 
cious prosecution involving an underlying civil action is the absence of 
“probable cause” to commence or maintain the prior action. The pattern 
charge uses the phrase “reasonable belief” rather than “probable cause” 
to avoid any confusion arising from the use of the latter term in the 
complex body of case law that has been developed in the context of 
criminal prosecutions. The use of the “reasonable belief’ formula is con- 
sistent with the terminology that is often used in contemporary case 
law in New York and other jurisdictions, see Galland v Kossoff, 34 
AD3d 306, 824 NYS2d 630 (1st Dept 2006); Web Management LLC v 
Sphere Drake Ins. Ltd., 302 AD2d 273, 754 NYS2d 636 (1st Dept 2003); 
CA Civil Instruction 1501; NJ JI CIV 3.12, 3.13. 


With respect to the element of probable cause, the plaintiff must al- 
lege that the underlying action was filed with a purpose other than the 
adjudication of a claim, Facebook, Inc. v DLA Piper LLP (US), 134 
AD3d 610, 23 NYS3d 173 (1st Dept 2015). In addition, the question of 
probable cause will depend on two inquiries: (1) whether defendant had 
an actual and reasonable belief that plaintiff had done the acts 
constituting the conduct alleged in the prior action, see Hornstein v 
Wolf, 109 AD2d 129, 491 NYS2d 183 (2d Dept 1985), aff'd, 67 NY2d 
721, 499 NYS2d 938, 490 NE2d 857 (1986); Galland v Kossoff, 34 AD3d 
306, 824 NYS2d 630 (1st Dept 2006), and (2) whether defendant had a 
colorable legal claim, Besson v Southard, 10 NY 236 (1851). The former 
inquiry is generally for the jury where there are material facts in 
dispute; the latter is ordinarily a question of law for the court, Burt v 
Smith, 181 NY 1, 73 NE 495 (1905); Willard v Holmes, Booth & 
Haydens, 142 NY 492, 37 NE 480 (1894); Besson v Southard, supra; see 
Parkin v Cornell University, Inc., 78 NY2d 523, 577 NYS2d 227, 583 
NE2d 939 (1991); see also Anderson v Pegalis, 150 AD2d 315, 540 
NYS2d 843 (2d Dept 1989). Reflecting this distinction, the pattern 
charge directs the jury to make a determination as to the facts that 
were known or reasonably believed by defendant, but leaves the ques- 
tion whether defendant had a colorable legal claim to the court, see Re- 
statement, Second, Torts, § 681B. It is anticipated that in most cases 
the second issue will be resolved before the factual issues are submitted 
to the jury. 
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Without differentiating between the factual and legal merits of the 
underlying actions, some courts have held that, in order to succeed in a 
malicious prosecution action based on a prior civil lawsuit, plaintiff 
must show that the lack of probable cause was “patent,” Perryman v 
Saranac Lake, 41 AD3d 1080, 839 NYS2d 290 (8d Dept 2007); Fink v 
Shawangunk Conservancy, Inc., 15 AD3d 754, 790 NYS2d 249 (3d Dept 
2005); see Butler v Ratner, 210 AD2d 691, 619 NYS2d 871 (3d Dept 
1994) (“[blecause ‘obviously less in the way of grounds for belief will be 
required to justify a reasonable [person] in bringing a civil rather than 
a criminal suit,’ when the underlying action is civil in nature the want 
of probable cause must be patent”). Other courts have specifically 
required plaintiffs to prove that the lack of probable cause as to the 
factual allegations supporting the prior civil action was “patent,” 
Facebook, Inc. v DLA Piper LLP (US), 134 AD3d 610, 23 NYS3d 173 
(1st Dept 2015); Thyroff v Nationwide Mut. Ins. Co., 57 AD3d 1433, 870 
NYS2d 666 (4th Dept 2008); Rossi v Attanasio, 48 AD3d 1025, 852 
NYS2d 465 (3d Dept 2008). Another formulation used by the courts 
requires a showing that the prior lawsuit was frivolous or unsupported, 
Fink v Shawangunk Conservancy, Inc., supra. In any event, the plaintiff 
has the burden of proving the want of probable cause, Facebook, Inc. v 
DLA Piper LLP (US), supra. 


As to the specific question whether defendant had probable cause to 
believe that the known facts gave rise to a colorable claim, there is no 
definitive case law regarding the level of confidence that defendant 
must have reasonably had. The level of confidence needed to establish 
probable cause in this context is particularly important because a stan- 
dard that sets the probable cause threshold too high could discourage 
lawyers and litigants from raising novel legal theories and challenging 
existing legal precedent, see Engel v CBS, Inc., 93 NY2d 195, 689 NYS2d 
411, 711 NE2d 626 (1999) (recognizing same concern as one reason for 
adopting added requirement of special injury). In light of this concern, 
courts considering the legal-merit prong of the probable cause inquiry 
should consider whether, given the facts known or reasonably believed 
to be true, defendant had a good faith and reasonable belief that the 
legal claim in the underlying prior lawsuit had at least arguable merit, 
Besson v Southard, 10 NY 236 (1851); see Restatement, Second, Torts, 
§ 675(a) (defendant has probable cause when he or she “reasonably 
believels] that there is a sound chance that [the] claim may be legally 
valid upon adjudication”). One approach to assessing that question 
would be to evaluate whether defendant’s prior lawsuit was “frivolous.” 
It is an open question whether the definition of “frivolousness” set forth 
in 22 NYCRR Rule 130-1.1(c) is an appropriate template in this context, 
see Engel v CBS, Inc., supra. 


In New York, the fact that defendant acted with the advice of 
counsel is not a complete defense, but may be considered on the issues 
of probable cause and malice, Willard v Holmes, Booth & Haydens, 142 
NY 492, 37 NE 480 (1894); Hazzard v Flury, 120 NY 223, 24 NE 194 
(1890) (prior criminal prosecution); Anderson v Pegalis, 150 AD2d 315, 
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540 NYS2d 843 (2d Dept 1989); see Cook v Bartlett, 115 App Div 829, 
100 NYS 1032 (4th Dept 1906) (prior criminal prosecution); but see 
Lathrop v Mathers, 143 App Div 376, 128 NYS 492 (1st Dept 1911) 
(prior criminal prosecution; dictum indicating that advice of counsel 
could be “complete” defense). To constitute a valid consideration, the 
advice must have been given before defendant initiated the prior prose- 
cution, Murphy v Eidlitz, 121 App Div 224, 105 NYS 674 (2d Dept 1907) 
(prior criminal prosecution). Moreover, defendant cannot rely on the 
advice of counsel if he or she did not provide counsel with all of the ma- 
terial facts, Lathrop v Mathers, supra; see Restatement, Second, Torts, 
§ 666, or if he or she has reason to know that the attorney was person- 
ally interested in the proceeding, Restatement, Second, Torts, § 675, 
comment h. 


The issuance of a temporary injunction or similar judicial recogni- 
tion of the potential merits of the underlying case creates a presump- 
tion of probable cause and places upon the plaintiff the burden of plead- 
ing facts sufficient to overcome it, Hornstein v Wolf, 67 NY2d 721, 499 
NYS2d 938, 490 NE2d 857 (1986); Facebook, Inc. v DLA Piper LLP 
(US), 1384 AD3d 610, 23 NYS3d 173 (1st Dept 2015) (temporary restrain- 
ing order); Fink v Shawangunk Conservancy, Inc., 15 AD3d 754, 790 
NYS2d 249 (8d Dept 2005); see Butler v Ratner, 210 AD2d 691, 619 
NYS2d 871 (3d Dept 1994). Favorable termination of the prior litigation 
is not evidence of lack of probable cause whether it occurred after trial 
on the merits or because defendant discontinued the prior action, Louvad 
Realty Corp. v Anfang, 267 App Div 567, 47 NYS2d 420 (1st Dept 1944); 
Marion Steel Co. v Alderton Dock Yards, 223 App Div 741, 227 NYS 
678 (1st Dept 1928); see Aquilina v O’Connor, 59 AD2d 454, 399 NYS2d 
919 (8d Dept 1977). On the other hand, there is a presumption of prob- 
able cause where a judgment was obtained in the underlying action, 
even though the judgment was reversed on appeal, unless it is shown 
that the judgment was obtained by fraud, perjury or other improper 
means, Palmer v Avery, 41 Barb 290 (NY Gen Term 1864), affd, 41 NY 
619 (1869); see I.G. Second Generation Partners, L.P. v Duane Reade, 
17 AD3d 206, 793 NYS2d 379 (1st Dept 2005); Crown Wisteria, Inc. v 
F.G.F. Enterprises Corp., 168 AD2d 238, 562 NYS2d 616 (1st Dept 
1990); Malin v Deutsch & Frey, 142 AD2d 632, 531 NYS2d 9 (2d Dept 
1988). That rule applies as well to a determination granting a provi- 
sional remedy, Hornstein v Wolf, 67 NY2d 721, 499 NYS2d 938, 490 
NE2d 857 (1986) (citing PJI) (temporary restraining order), as well as 
one granting an ex parte temporary restraining order, Burt v Smith, 
181 NY 1, 73 NE 495 (1905); but see Ferguson v Arnow, 142 NY 580, 37 
NE 626 (1894) (issuance of an order of arrest had no bearing on prob- 
able cause). A malicious prosecution claim based upon prior civil litiga- 
tion may not be maintained where the defendant had probable cause for 
at least some of the claims in the underlying complaint, Perryman v 
Saranac Lake, 41 AD3d 1080, 839 NYS2d 290 (3d Dept 2007). 


III. Special Injury Requirement 


In malicious prosecution cases involving prior civil lawsuits, 
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plaintiffs must establish the extra element of special injury, Engel v 
CBS, Inc., 93 NY2d 195, 689 NYS2d 411, 711 NE2d 626 (1999); Castro 
v East End Plastic, Reconstructive and Hand Surgery, P.C., 47 AD3d 
608, 850 NYS2d 483 (2d Dept 2008); Honzawa v Honzawa, 268 AD2d 
327, 701 NYS2d 411 (1st Dept 2000); Black v Judelsohn, 251 App Div 
559, 296 NYS 860 (1st Dept 1937). The requirement serves to minimize 
the risk of retaliatory malicious prosecution claims and unending litiga- 
tion, Engel v CBS, Inc., supra. 


The special injury requirement extends beyond those resulting from 
provisional remedies, such as arrest of the person or attachment of 
property, and may be satisfied by a showing of burdens that are 
substantially equivalent, Engel v CBS, Inc., 93 NY2d 195, 689 NYS2d 
411, 711 NE2d 626 (1999). Thus, a highly substantial and identifiable 
interference with person, property, or business will suffice, as will a 
showing that defendant suffered some concrete harm that is consider- 
ably more cumbersome than the physical, psychological or financial 
demands of defending a lawsuit, id; see Dermigny v Siebert, 79 AD3d 
460, 911 NYS2d 619 (1st Dept 2010); Wilhelmina Models, Inc. v 
Fleisher, 19 AD3d 267, 797 NYS2d 83 (1st Dept 2005) (special injury 
requirement not satisfied). The following have been held to satisfy the 
special injury requirement: arrest, attachment, involuntary bankruptcy, 
execution, injunction, lis pendens, or replevin, Ford Motor Credit Co. v 
Hickey Ford Sales, Inc., 62 NY2d 291, 476 NYS2d 791, 465 NE2d 330 
(1984) (attachment); Willard v Holmes, Booth & Haydens, 142 NY 492, 
37 NE 480 (1894) (attachment); Chu v Greenpoint Bank, 257 AD2d 589, 
684 NYS2d 268 (2d Dept 1999) (lis pendens); but see Ulysses I & Co., 
Inc. v Feldstein, 75 AD3d 990, 906 NYS2d 380 (3d Dept 2010) (lis 
pendens filed after civil action dismissed was void ab initio and thus did 
not give rise to special injury). Additionally, suspension from job duties 
may constitute a special injury, Fulton v Ingalls, 165 App Div 323, 151 
NYS 130 (2d Dept 1914), affd, 214 NY 665, 108 NE 1094 (1915), as may 
loss of business caused by a complaint to professional disciplinary 
authorities, Dudick v Gulyas, 277 AD2d 686, 716 NYS2d 407 (3d Dept 
2000); see Ivancev v Garrido, 184 AD8d 422, 124 NYS3d 678 (1st Dept 
2020) (mere assertion that malicious prosecution caused loss of per 
diem employment insufficient to allege special injury where, inter alia, 
there was no claim plaintiff entitled to continuing employment, 
employer withdrew employment offer or prospective employers would 
not hire plaintiff); Wilhelmina Models, Inc. v Fleisher, supra (suggest- 
ing that loss of business relationships or business financing would suf- 
fice, but holding that such injury not shown), and involuntary bank- 
ruptcy, Sachs v Weinstein, 208 App Div 360, 203 NYS 449 (1st Dept 
1924). 


Legal expenses incurred in defending against the defendant’s prior 
lawsuit do not constitute an invasion of personal or property rights, nor 
does any consequential injury to plaintiffs reputation, Campion Funeral 
Home, Inc. v State, 166 AD2d 32, 569 NYS2d 518 (8d Dept 1991), al- 
though those items may be recoverable as damages once special injury 
and the other elements of malicious prosecution have been shown, Avild- 
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sen v Prystay, 204 AD2d 154, 611 NYS2d 188 (1st Dept 1994); United 
Pickle Co., Inc. v Omanoff, 63 AD2d 892, 405 NYS2d 727 (1st Dept 
1978); Mastic Fuel Service, Inc. v Van Cook, 55 AD2d 599, 389 NYS2d 
388 (2d Dept 1976). 


The commencement of a holdover proceeding does not, without 
more, demonstrate an interference with the plaintiffs person or prop- 


erty sufficient to support an action for malicious prosecution, Sirianni v 
Rafaloff, 284 AD2d 447, 727 NYS2d 452 (2d Dept 2001). 


IV. Favorable Termination 


Favorable termination of the underlying action must occur before 
the malicious prosecution action will lie, Hauser v Bartow, 273 NY 370, 
7 NE2d 268 (1937); Campion Funeral Home, Inc. v State, 166 AD2d 32, 
569 NYS2d 518 (3d Dept 1991); Hornstein v Wolf, 78 AD2d 674, 432 
NYS2d 404 (2d Dept 1980); Elliman v McCarty, 70 AD2d 150, 420 NYS2d 
237 (2d Dept 1979). For this reason, a malicious prosecution claim may 
not be asserted as a counterclaim in the original action, Weichert v 
Kimber, 249 AD2d 996, 671 NYS2d 365 (4th Dept 1998); Sasso v 
Corniola, 154 AD2d 362, 545 NYS2d 839 (2d Dept 1989); Flaks, Zaslow 
& Co., Inc. v Bank Computer Network Corp., 66 AD2d 363, 413 NYS2d 
1 (1st Dept 1979). 


The test of favorable termination is basically the same regardless of 
whether the underlying action was civil or criminal. The favorable 
termination element must be established by evidence that the court 
passed on the merits of the charge or claim in such a way as to show 
“nonliability” or that the action was abandoned under circumstances 
which fairly imply the plaintiffs innocence, Castro v East End Plastic, 
Reconstructive and Hand Surgery, P.C., 47 AD3d 608, 850 NYS2d 483 
(2d Dept 2008). 


Termination is favorable if it involves the merits of the prior action 
or a dismissal or discontinuance based on some act chargeable to the 
plaintiff in the underlying action, such as that party’s consent, or with- 
drawal or abandonment of the proceeding, Levy’s Store v Endicott 
Johnson Corporation, 272 NY 155, 5 NE2d 74 (1936), so long as there 
was no compromise or inducement offered by the defendant in the 
underlying action, Marion Steel Co. v Alderton Dock Yards, 223 App 
Div 741, 227 NYS 678 (1st Dept 1928); Louis J. Sig] v Bresnahan, 216 
App Div 634, 215 NYS 735 (4th Dept 1926) (no compromise or induce- 
ment where defendant merely consented to the discontinuance); see 
Aquilina v O’Connor, 59 AD2d 454, 399 NYS2d 919 (3d Dept 1977). 
Thus, termination is not favorable when it is by agreement or settle- 
ment of the parties, Levy’s Store v Endicott Johnson Corporation, supra; 
Salamanca Trust Co. v McHugh, 156 AD2d 1007, 550 NYS2d 764 (4th 
Dept 1989); Hoppenstein v Zemek, 62 AD2d 979, 403 NYS2d 542 (2d 
Dept 1978); Miller v Jamaica Sav. Bank, 50 AD2d 865, 377 NYS2d 89 
(2d Dept 1975). Likewise, favorable termination was not established 
where there was some act of the defendant preventing consideration of 
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the merits, Levy’s Store v Endicott Johnson Corporation, supra, or 
where a contempt proceeding ended with a direction that the contested 
subpoena be re-served, Roberts v Pollack, 92 AD2d 440, 461 NYS2d 272 
(1st Dept 1983), or where the action was dismissed due only to the fact 
that the plaintiff therein was dead but, in granting the dismissal, the 
court granted leave to bring a proper action, Hornstein v Wolf, 78 AD2d 
674, 432 NYS2d 404 (2d Dept 1980), or where there was a default judg- 
ment rendered against the defendant in the underlying action, Brand 
Mfg. Corp. v Olit Associates, 1832 AD2d 684, 518 NYS2d 161 (2d Dept 
1987). 


Termination of the provisional restraint associated with the com- 
mencement of the prior lawsuit is not sufficient; the malicious prosecu- 
tion action cannot be maintained until the action in which the ancillary 
remedy was obtained was dismissed, Psaty v Fifth Ave. & Ninety-Third 
St. Corporation, 132 Misc 278, 229 NYS 384 (Sup 1928), aff'd, 226 App 
Div 733, 233 NYS 865 (1st Dept 1929) (arrest). 


Pendency of an appeal from a judgment dismissing the prior action 
does not make the malicious prosecution action premature, although it 
will furnish reason to stay trial of the latter action, Marks v Townsend, 
97 NY 590 (1885). But an action brought after dismissal of one cause of 
action on the ground that it was identical with a second is premature, 
the second cause of action still being in litigation, Friedman v Roseth 
Corp., 190 Misc 742, 74 NYS2d 733 (Sup 1947), mod on other grounds, 
273 App Div 755, 75 NYS2d 515 (1st Dept 1947). 


V. Malice 


Malice may be inferred from a lack of probable cause, Berman v 
Silver, Forrester & Schisano, 156 AD2d 624, 549 NYS2d 125 (2d Dept 
1989); see Chu v Greenpoint Bank, 257 AD2d 589, 684 NYS2d 268 (2d 
Dept 1999) (malice could be inferred from lack of probable cause and 
fact that defendant had informed regulatory agency that action would 
be discontinued); Anderson v Pegalis, 150 AD2d 315, 540 NYS2d 843 
(2d Dept 1989) (malice could be inferred from finding that defendants 
knew they had no chance of success in prior action). 


VI. Damages 


Once special injury and the other elements of a malicious prosecu- 
tion claim based on a:prior civil action have been established, plaintiff 
is entitled to recover all of the damages that naturally and directly 
resulted from the prior action, including harm to reputation, see Dudick 
v Gulyas, 277 AD2d 686, 716 NYS2d 407 (3d Dept 2000), emotional 
distress and loss of consortium, Honzawa v Honzawa, 309 AD2d 629, 
766 NYS2d 29 (1st Dept 2003), and the legal fees associated with defend- 
ing against the action, Avildsen v Prystay, 204 AD2d 154, 611 NYS2d 

188 (1st Dept 1994). 


Damages may not be twice recovered. Thus, where plaintiff has, in 
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a bankruptcy proceeding, recovered for the harm caused by seizure of 
plaintiffs property by a receiver, plaintiff cannot recover the same dam- 
ages in a malicious prosecution action, Kennedy v National Jewelers’ 
Board of Trade, 175 App Div 735, 162 NYS 635 (3d Dept 1916). As to 
damages for the improper and malicious filing of a lis pendens, the 
court held in Tucker v Mashomack Fish and Game Preserve Club, Inc., 
199 AD2d 957, 606 NYS2d 79 (3d Dept 1993), that defendant should not 
be permitted to benefit from its wrongful act by offsetting plaintiffs 
damages with the higher price for the property that plaintiff realized af- 
ter defendant’s lis pendens was vacated. 


VII. Additional Considerations 


A cause of action for malicious prosecution may be brought against 
a law firm where the evidence establishes that the firm created or used 
false evidence or assisted a client with the aid of evidence known to be 
false, see Honzawa v Honzawa, 268 AD2d 327, 701 NYS2d 411 (1st 
Dept 2000); 22 NYCRR § 1200, Rules of Professional Conduct, Rule 
1.2(d)(1) (““[a] lawyer shall not counsel a client to engage, or assist a cli- 
ent, in conduct that the lawyer knows is illegal or fraudulent”). 
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AB, 


2. ABUSE OF PROCESS 


Introductory Statement 


The charge below is to be used in an abuse of process case. It 
involves a case in which the plaintiff asserting the claim for abuse of 
process (AB) originally was sued by the defendant (CD). When CD sued 
CD sought damages of $100,000 but obtained a judgment of only 
$75,000 against AB. Subsequently, CD used an execution to recover the 
money it was awarded under the judgment. As set out in the charge 
below, AB claims that CD used the execution for an improper purpose. 


PJI 3:51. Intentional Torts—Misuse of Legal 
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Procedure—Abuse of Process 


As you have heard, the defendant CD (ob- 
tained, issued, used) [specify type of process defendant 
used, such as: a lis pendens, a subpoena, an execu- 
tion of a prior judgment against the plaintiff AB]. 
CD used [specify type of process] to [specify defendant’s 
actions, such as: seize plaintiffs car, attach plaintiff's 
bank account, seize plaintiffs building]. (A, an) 
[specify type of process] is a document issued by the 
court or a party with the authority of the court. 
The purpose of (a, an) [specify type of process] is to 
[specify proper use of particular process, such as in the 
case of an execution to help a party collect the money that 
has been awarded under the judgment). 


AB is suing CD for damages that AB claims (he, 
she, it) suffered because CD (obtained, issued, 
used) a [specify type of process] for a purpose for 
which it was not legally intended. AB’s claim is for 
abuse of process. An abuse of process takes place 
when one party, without justification or excuse 
and with the intent to do harm, (obtains, issues, 
uses) a legal document, such as (a, an) [specify type 
of process], for a purpose other than the purpose for 
which the process was legally intended and, as a 
result, the other party suffers economic harm. 


To recover for abuse of process, AB must prove 
that (1) CD (obtained, issued, used) the [specify type 
of process] for the purpose of [state improper purpose 
AB claims] rather than [specify proper use of particular 
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process], (2) CD acted without excuse or justifica- 
tion and with the intention of doing harm, and (3) 
AB sustained economic harm, such as [specify special 
damages claimed by plaintiff]. 


AB claims that CD committed an abuse of pro- 
cess when CD, without excuse or justification and 
with the intention to do harm, (obtained, issued, 
used) the [specify type of process] in order to [state 
improper purpose AB claims, such as: compel the pay- 
ment of more money than was due under the 
judgment]. AB further claims that (he, she, it) 
sustained economic harm in that [state plaintiff's 
claimed special damages]. 


CD does not deny that (he, she, it) (obtained, 
issued, used) (a, an) [specify type of process] and used 
it by [state manner of use]. However, CD denies that 
[state defendant’s claims, such as: (he, she, it) used the 
[specify type of process] for a purpose other than that 
for which it was legally intended, (he, she, it) 
intended to cause harm, plaintiff sustained any 
economic harm]. 


If you decide (1) that CD (obtained, issued, 
used) the [specify type of process] for the purpose of 
[state improper purpose AB claims] rather than [specify 
proper use of particular process], (2) that CD acted 
without excuse or justification and with the inten- 
tion to cause harm, and (3) that CD’s actions 
caused AB to sustain economic harm, you will find 
that CD is liable to AB and you will go on to 
consider the amount of all of AB’s damages, includ- 
ing AB’s losses from [specify AB’s claims as to actual 
or special damages] and from [specify nature of ad- 
ditional damages claimed]. If you decide that CD did 
not (obtain, issue, use) the [specify type of process] for 
the purpose of [state improper purpose AB claims] 
rather than [specify proper use of particular process], 
or that CD did not act without excuse or justifica- 
tion or with the intention to cause harm, or that 
AB did not sustain economic harm, your finding 
will be that CD is not liable for abuse of process 
and you will proceed no further [state where 
appropriate: on this claim]. 


583 


PJI 3:51 PaTTERN JURY INSTRUCTIONS 
Special Verdict Form PJI 3:51 SV 


1. Did CD use the [specify type of process] for a purpose for which 
it was not legally intended? 


Yes —“* NDS 


At least five jurors must agree on the answer to this question. If 
your answer to this question is Yes, proceed to Question 2. If your 
answer to this Question is No, proceed no further and report your 
verdict. 


2. [Where appropriate] Did CD act without excuse or justification? 
Yes 215: No 2.6 


At least five jurors must agree on the answer to this question. If 
your answer to this question is Yes, proceed to Question 3. If your 
answer to this Question is No, proceed no further and report your 
verdict. 


3. Did CD act for the purpose of causing harm? 
Yes ia No -_ 


At least five jurors must agree on the answer to this question. If 
your answer to this question is Yes, proceed to Question 4. If your 
answer to this Question is No, proceed no further and report your 
verdict. 


4. State the amount of AB’s damages, if any. 


At least five jurors must agree on the answer to this question. After 
you answer this Question, proceed no further and report your verdict. 


Comment 


Caveat: Under the case law, the absence of “justification or excuse” 
is an element of a cause of action for abuse of process, Board of Educa- 
tion of Farmingdale Union Free School Board of Ed. of Farmingdale 
Union Free School Dist. v Farmingdale Classroom Teachers Ass’n, Inc., 
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Local 1889 AFT AFL-CIO, 38 NY2d 397, 380 NYS2d 635, 343 NE2d 278 
(1975); Liss v Forte, 96 AD3d 1592, 947 NYS2d 270 (4th Dept 2012). In 
Board of Education of Farmingdale Union Free School Dist., the Court 
of Appeals indicated that “excuse or justification” is “that which has 
been traditionally described as economic or social excuse or justification.” 
However, the existing case law does not provide any useful examples 
that could serve to further elucidate the kinds of “excuses” or “justifica- 
tions” that would suffice. 


Based upon Curiano v Suozzi, 68 NY2d 113, 480 NYS2d 466, 469 
NE2d 1324 (1984); Board of Ed. of Farmingdale Union Free School Dist. 
v Farmingdale Classroom Teachers Ass’n, Inc., Local 1889 AFT 
AFL-CIO, 38 NY2d 397, 380 NYS2d 635, 343 NE2d 278 (1975); Williams 
v Williams, 23 NY2d 592, 298 NYS2d 473, 246 NE2d 333 (1969); Hauser 
v Bartow, 273 NY 370, 7 NE2d 268 (1937); Dean v Kochendorfer, 237 
NY 384, 143 NE 229 (1924); Varela v Investors Ins. Holding Corp., 185 
AD2d 309, 586 NYS2d 272 (2d Dept 1992), affd, 81 NY2d 958, 598 
NYS2d 761, 615 NE2d 218 (1993); Hornstein v Wolf, 109 AD2d 129, 491 
NYS2d 183 (2d Dept 1985), affd, 67 NY2d 721, 499 NYS2d 938, 490 
NE2d 857 (1986); Julien J. Studley, Inc. v Lefrak, 50 AD2d 162, 376 
NYS2d 200 (2d Dept 1975), affd, 41 NY2d 881, 393 NYS2d 980, 362 
NE2d 611 (1977); Ametco, Limited v Beltchev, 5 AD2d 631, 174 NYS2d 
378 (1st Dept 1958), affd, 7 NY2d 783, 194 NYS2d 517, 163 NE2d 339 
(1959); Matthews v New York City Dept. of Social Services, Child 
Welfare Admin., 217 AD2d 413, 629 NYS2d 241 (1st Dept 1995); Bing v 
Sun Wei Ass’n, Inc., 191 AD2d 361, 595 NYS2d 417 (1st Dept 1993); 
Lieberman v Pobiner, London, Bashian & Buonamici, 190 AD2d 716, 
593 NYS2d 321 (2d Dept 1993); Regan v Coldwell Banker Residential 
Real Estate Services, Inc., 176 AD2d 864, 575 NYS2d 887 (2d Dept 
1991); Siegel v Smith, Panish & Shapiro, P.C., 186 AD2d 620, 523 
NYS2d 866 (2d Dept 1988); Lewis v Pay Television of Greater New 
York, Inc., 124 AD2d 559, 507 NYS2d 704 (2d Dept 1986); Rebore v 
Pace, 115 AD2d 468, 495 NYS2d 704 (2d Dept 1985); Roberts v Pollack, 
92 AD2d 440, 461 NYS2d 272 (1st Dept 1983); Fox v Issler, 77 AD2d 
860, 431 NYS2d 69 (2d Dept 1980); Hoppenstein v Zemek, 62 AD2d 979, 
403 NYS2d 542 (2d Dept 1978); Osinoff v Muchnick, 53 AD2d 858, 385 
NYS2d 583 (2d Dept 1976); Widger v Central School Dist. No. 1 of 
Towns of Ellicottville, Great Valley, East Otto, Franklinville, Humphrey 
and Mansfield, Cattaraugus County, 20 AD2d 296, 247 NYS2d 364 (4th 
Dept 1964); Assets Collecting Co. v Myers, 167 App Div 133, 152 NYS 
930 (1st Dept 1915); 500 West 174 St. v Vasquez, 67 Misc2d 993, 325 
NYS2d 256 (NY City Civ Ct 1971); Rothbard v Ringler, 77 NYS2d 351 
(Sup 1947), n o r; and see generally, Prosser & Keeton, Torts (5th Ed) 
897, § 121; 1 Harper, James & Gray, The Law of Torts (3d Ed) 484, 
§ 4.9; Restatement, Second, Torts, § 1386, comment d and § 682; 86 
NYJur2d 378, Process and Papers §§ 155-165. 


Abuse of process and malicious prosecution, although closely re- 
lated and often confused, are substantially different, Board of Ed. of 
Farmingdale Union Free School Dist. v Farmingdale Classroom Teach- 
ers Ass’n, Inc., Local 1889 AFT AFL-CIO, 38 NY2d 397, 380 NYS2d 
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635, 343 NE2d 278 (1975). The gist of abuse of process is the improper 
use of process after it is regularly issued, Place v Ciccotelli, 121 AD3d 
1378, 995 NYS2d 348 (8d Dept 2014), while the essence of malicious 
prosecution is the initiation of an action or the causing of process to be 
issued improperly, that is, without proper basis, id.; see Assets Collect- 
ing Co. v Myers, 167 App Div 133, 152 NYS 930 (1st Dept 1915); Pagliarulo 
v Pagliarulo, 30 AD2d 840, 293 NYS2d 13 (2d Dept 1968); see also Cook 
v Sheldon, 41 F3d 73 (2d Cir 1994) (citing PJI). The facts supporting a 
malicious prosecution claim will not give rise to a claim for abuse of 
process, since the institution of a civil action by summons and com- 
plaint is not the type of process that is capable of being abused, Muro-Light 
v Farley, 95 AD3d 846, 944 NYS2d 571 (2d Dept 2012). 


The four elements of abuse of process are (1) regularly issued legal 
process, civil or criminal, compelling performance or forbearance of 
some act, (2) the person activating the process was moved by an ulterior 
purpose to do harm, without economic or social excuse or justification, 
(3) the person activating the process sought some collateral advantage 
or corresponding detriment to the plaintiff that is outside the legitimate 
ends of the process, and (4) actual or special damage, Board of Ed. of 
Farmingdale Union Free School Dist. v Farmingdale Classroom Teach- 
ers Ass’n, Inc., Local 1889 AFT AFL-CIO, 38 NY2d 397, 380 NYS2d 
635, 343 NE2d 278 (1975); Minasian v Lubow, 49 AD3d 1033, 856 
NYS2d 255 (8d Dept 2008); Silberman v Flaum, 225 AD2d 985, 639 
NYS2d 532 (8d Dept 1996); Yohay v Martin, Van De Walle, Guarino & 
Donohue, 156 AD2d 675, 549 NYS2d 158 (2d Dept 1989); Brown v 
Bethlehem Terrace Associates, 136 AD2d 222, 525 NYS2d 978 (3d Dept 
1988); Weisman v Weisman, 108 AD2d 852, 485 NYS2d 568 (2d Dept 
1985); Key Bank of Northern New York, N.A. v Lake Placid Co., 103 
AD2d 19, 479 NYS2d 862 (3d Dept 1984); see Farquharson v United 
Parcel Service, 202 AD3d 923, 163 NYS3d 544 (2d Dept 2022); Selinger 
v Selinger, 210 AD2d 309, 620 NYS2d 277 (2d Dept 1994). In addition, 
the courts have required an unlawful interference with person or prop- 
erty, see Curiano v Suozzi, 63 NY2d 113, 480 NYS2d 466, 469 NE2d 
1324 (1984); Julian J. Studley, Inc. v Lefrak, 41 NY2d 881, 393 NYS2d 
980, 362 NE2d 611 (1977); Williams v Williams, 23 NY2d 592, 298 
NYS2d 473, 246 NE2d 333 (1969); Varela v Investors Ins. Holding Corp., 
185 AD2d 309, 586 NYS2d 272 (2d Dept 1992), aff'd, 81 NY2d 958, 598 
NYS2d 761, 615 NE2d 218 (19938). The gist of the action for abuse of 
process lies in the improper use of process after it is issued, Farquharson 
v United Parcel Service, supra. 


The first three elements are discussed in Curiano v Suozzi, 63 NY2d 
113, 480 NYS2d 466, 469 NE2d 1324 (1984); Julian J. Studley, Inc. v 
Lefrak, 41 NY2d 881, 393 NYS2d 980, 362 NE2d 611 (1977); Varela v 
Investors Ins. Holding Corp., 185 AD2d 309, 586 NYS2d 272 (2d Dept 
1992), aff'd, 81 NY2d 958, 598 NYS2d 761, 615 NE2d 218 (1993); 
Hornstein v Wolf, 109 AD2d 129, 491 NYS2d 183 (2d Dept 1985), affd, 
67 NY2d 721, 499 NYS2d 938, 490 NE2d 857 (1986); Watson v 
Jamestown, 56 AD3d 1289, 867 NYS2d 815 (4th Dept 2008); Minasian v 
Lubow, 49 AD3d 1033, 856 NYS2d 255 (3d Dept 2008); Berisic v Winck- 
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elman, 40 AD3d 561, 835 NYS2d 390 (2d Dept 2007); Panish v Stein- 
berg, 32 AD3d 383, 819 NYS2d 549 (2d Dept 2006); Silberman v Flaum, 
225 AD2d 985, 639 NYS2d 532 (3d Dept 1996); Matthews v New York 
City Dept. of Social Services, Child Welfare Admin., 217 AD2d 413, 629 
NYS2d 241 (1st Dept 1995); Lieberman v Pobiner, London, Bashian & 
Buonamici, 190 AD2d 716, 593 NYS2d 321 (2d Dept 1993); Felske v 
Bernstein, 173 AD2d 677, 570 NYS2d 331 (2d Dept 1991); Yohay v 
Martin, Van De Walle, Guarino & Donohue, 156 AD2d 675, 549 NYS2d 
158 (2d Dept 1989); Aluminum Mill Supply Corp. v Larkin, 129 AD2d 
542, 514 NYS2d 35 (2d Dept 1987). Negligence is insufficient to support 
an abuse of process claim, Johnson v Kings County District Attorney’s 
Office, 308 AD2d 278, 763 NYS2d 635 (2d Dept 2003). 


Favorable termination, which is an element of malicious prosecu- 
tion, is not required for abuse of process, Keller v Butler, 246 NY 249, 
158 NE 510 (1927); Pagliarulo v Pagliarulo, 30 AD2d 840, 293 NYS2d 
13 (2d Dept 1968); Assets Collecting Co. v Myers, 167 App Div 133, 152 
NYS 930 (1st Dept 1915); Paul v Fargo, 84 App Div 9, 82 NYS 369 (4th 
Dept 1903); Dishaw v Wadleigh, 15 App Div 205, 44 NYS 207 (3d Dept 
1897); Restatement, Second, Torts § 682, Comment a; Prosser & Keeton, 
Torts (5th Ed) 897, § 121; see Burgwardt v Cook, 171 AD2d 1039, 579 
NYS2d 599 (4th Dept 1991). 


Legal Process 


The mere commencement of a civil action by summons and com- 
plaint does not constitute the tort of abuse of process, even if done with 
a malicious motive, Tenore v Kantrowitz, Goldhamer & Graifman, P.C., 
76 AD3d 556, 907 NYS2d 255 (2d Dept 2010). Rather, the legal process 
that may serve as a predicate for an abuse of process claim is a direc- 
tion or demand that the person to whom it is directed shall perform or 
refrain from the doing of some described act, Julian J. Studley, Inc. v 
Lefrak, 41 NY2d 881, 3938 NYS2d 980, 362 NE2d 611 (1977); Williams v 
Williams, 23 NY2d 592, 298 NYS2d 473, 246 NE2d 333 (1969); Varela v 
Investors Ins. Holding Corp., 185 AD2d 309, 586 NYS2d 272 (2d Dept 
1992), affd, 81 NY2d 958, 598 NYS2d 761, 615 NE2d 218 (1993), which 
must involve the judicial process in some manner, id. 


The filing of a lis pendens may give rise to an abuse of process 
claim, Felske v Bernstein, 173 AD2d 677, 570 NYS2d 331 (2d Dept 
1991); Pagliarulo v Pagliarulo, 30 AD2d 840, 293 NYS2d 13 (2d Dept 
1968). Similarly, abuse of process may be predicated upon service of a 
warrant of arrest, where it is properly issued but improperly executed, 
Foy v Barry, 87 App Div 291, 84 NYS 335 (1st Dept 1903); see Silber- 
stein v Presbyterian Hosp. in City of New York, 95 AD2d 773, 96 AD2d 
1096, 463 NYS2d 254 (2d Dept 1983). 


The institution of a civil action by summons and complaint is not 
legally considered process capable of being abused, even when done 
with a malicious intent, Muro-Light v Farley, 95 AD3d 846, 944 NYS2d 
571 (2d Dept 2012); Greco v Christoffersen, 70 AD3d 769, 896 NYS2d 
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363 (2d Dept 2010); Roberts v 112 Duane Associates LLC, 32 AD3d 366, 
821 NYS2d 33 (1st Dept 2006); I.G. Second Generation Partners, L.P. v 
Duane Reade, 17 AD3d 206, 793 NYS2d 379 (1st Dept 2005); Walentas 
v Johnes, 257 AD2d 352, 683 NYS2d 56 (1st Dept 1999), and even when 
it has occasioned a party trouble, inconvenience and expense of defend- 
ing, see Curiano v Suozzi, 63 NY2d 113, 480 NYS2d 466, 469 NE2d 
1324 (1984); 49-50 Associates v Free-Tan Corp., 248 AD2d 128, 669 
NYS2d 556 (1st Dept 1998); Kaufman & Kaufman v Hoff, 213 AD2d 
197, 624 NYS2d 107 (1st Dept 1995); Krause & Krause v Gelman, 167 
AD2d 299, 562 NYS2d 42 (1st Dept 1990) (the service of a summons 
and complaint or a counterclaim is not “process” susceptible of tortious 
abuse); Stroock & Stroock & Lavan v Beltramini, 157 AD2d 590, 550 
NYS2d 337 (1st Dept 1990) (allegation that suit was instituted to coerce 
a settlement insufficient); La Torella v Hallissey, 131 AD2d 818, 517 
NYS2d 527 (2d Dept 1987) (even if underlying action was frivolous); see 
also Hansen v Rothschild, 83 AD2d 548, 441 NYS2d 27 (2d Dept 1981). 
Public policy requires that parties be permitted to avail themselves of 
the courts to settle their grievances and that they may do so without 
unnecessary exposure to a suit for damages in the event of an unsuc- 
cessful prosecution, Scully v Genesee Milk Producer’s Co-op., Inc., 78 
AD2d 982, 484 NYS2d 48 (4th Dept 1980); Krellman v Livingston, 64 
AD2d 621, 406 NYS2d 881 (2d Dept 1978); Miller v Stern, 262 App Div 
5, 27 NYS2d 374 (1st Dept 1941). 


Thus, courts have rejected claims based on the wrongful use of 
summons and complaints, as when copies of a summons and complaint 
were circulated to members of a trade, Williams v Williams, 23 NY2d 
592, 298 NYS2d 473, 246 NE2d 333 (1969); when scandalous allega- 
tions were contained in a complaint, Julien J. Studley, Inc. v Lefrak, 50 
AD2d 162, 376 NYS2d 200 (2d Dept 1975), affd, 41 NY2d 881, 393 
NYS2d 980, 362 NE2d 611 (1977); Osinoff v Muchnick, 53 AD2d 858, 
385 NYS2d 583 (2d Dept 1976); when a summons and complaint were 
served on the Secretary of State in order to deprive plaintiff of notice 
and to secure a default judgment, Aluminum Mill Supply Corp. v 
Larkin, 129 AD2d 542, 514 NYS2d 35 (2d Dept 1987); and when service 
was made on the Secretary of State despite the fact that the actual ad- 
dress of the plaintiff was known, Brand Mfg. Corp. v Olit Associates, 
132 AD2d 684, 518 NYS2d 161 (2d Dept 1987). 


However, there are cases upholding an abuse of process claim for 
the repeated initiation of a civil action, see Computer Clearing House, 
Inc. v Binda-Bobby, 222 AD2d 1052, 635 NYS2d 868 (4th Dept 1995) 
(abuse of process claim cognizable for commencement of action where 
the court.in a prior case involving similar restrictions had refused to 
grant similar relief); Pangburn v Bull, 1 Wend 345 (NY Sup 1828) (ac- 
tion repeatedly brought and discontinued); 500 West 174 St. v Vasquez, 
67 Misc2d 993, 325 NYS2d 256 (NY City Civ Ct 1971) (landlord com- 
menced repeated non-payment proceedings and pursued none of them); 
but see Tricomi v Tricomi, 192 ‘Misc 763, 81 NYS2d 750 (Sup 1948). 


Abuse of regularly issued process cannot be based on the entry of a 
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default judgment, Family Media, Inc. v Printronic Corp. of America, 
Inc., 140 AD2d 151, 527 NYS2d 786 (1st Dept 1988); LEP Transport 
Inc. v Renaissance Intern. Textiles, Ltd., 181 AD2d 374, 517 NYS2d 8 
(1st Dept 1987); Fox v Issler, 77 AD2d 860, 431 NYS2d 69 (2d Dept 
1980); nor on commencement of an Article 78 proceeding, Ashcraft 
Excavating Co., Inc. v Clark, 79 AD2d 722, 434 NYS2d 738 (3d Dept 
1980), nor on an improper demand for money before agreeing to enter a 
satisfaction of judgment as there is an absence of judicial process, Varela 
v Investors Ins. Holding Corp., 185 AD2d 309, 586 NYS2d 272 (2d Dept 
1992), affd, 81 NY2d 958, 598 NYS2d 761, 615 NE2d 218 (1993), nor for 
making a 911 call which resulted in the sheriff investigating the com- 
plaint where no process was issued nor proceeding initiated, Dobies v 
Brefka, 273 AD2d 776, 710 NYS2d 438 (8d Dept 2000), nor for service of 
a notice of entry, Silberman v Flaum, 225 AD2d 985, 639 NYS2d 532 
(3d Dept 1996), nor for urging a third party to report an alleged crimi- 
nal act to the police, Buccieri v Franzreb, 201 AD2d 356, 607 NYS2d 
330 (1st Dept 1994); see Turecki v Turecki, 220 AD2d 353, 633 NYS2d 
123 (1st Dept 1995), nor for failure to return funds to the County Clerk 
after judgment was vacated even though this would constitute contempt 
of court, Williams v Pinks, Feldman & Brooks, 141 AD2d 723, 530 
NYS2d 162 (2d Dept 1988), nor for procuring confidentiality stipula- 
tions since voluntary agreements do not constitute process, Wise v 
Consolidated Edison Co. of New York, Inc., 282 AD2d 335, 723 NYS2d 
462 (1st Dept 2001). 


Moreover, a District Attorney’s request to appear is not legal pro- 
cess, Hannes v De Luca, 203 Misc 562, 117 NYS2d 522 (Sup 1952), nor 
is the issuance of a traffic ticket, see People v Scott, 3 NY2d 148, 164 
NYS2d 707, 143 NE2d 901 (1957); People v Preble, 39 Misc2d 411, 240 
NYS2d 845 (Police Ct 1963); Mormon v Baran, 35 NYS2d 906 (Sup 
1942), nor. 


Ulterior Purpose and @allateral Advantage 


Ulterior purpose is the intent to cause harm without excuse or 
justification, Curiano v Suozzi, 63 NY2d 113, 480 NYS2d 466, 469 NE2d 
1324 (1984); Board of Ed. of Farmingdale Union Free School Dist. v 
Farmingdale Classroom Teachers Ass’n, Inc., Local 1889 AFT AFL-CIO, 
38 NY2d 397, 380 NYS2d 635, 343 NE2d 278 (1975); 71 Pierrepont 
Associates v 71 Pierrepont Corp., 243 AD2d 625, 663 NYS2d 263 (2d 
Dept 1997); Plummer v Bender, 233 AD2d 204, 650 NYS2d 523 (1st 
Dept 1996); Silberman v Flaum, 225 AD2d 985, 639 NYS2d 532 (3d 
Dept 1996); Bing v Sun Wei Ass'n, Inc., 191 AD2d 361, 595 NYS2d 417 
(1st Dept 1993); Otiniano v Magier, 181 AD2d 438, 580 NYS2d 759 (1st 
Dept 1992); Felske v Bernstein, 173 AD2d 677, 570 NYS2d 331 (2d 
Dept 1991); Stroock & Stroock & Lavan v Beltramini, 157 AD2d 590, 
550 NYS2d 337 (1st Dept 1990); Simithis v 4 Keys Leasing & Mainte- 
nance Co., 151 AD2d 339, 542 NYS2d 595 (1st Dept 1989); Anderson v 
Pegalis, 150 AD2d 315, 540 NYS2d 843 (2d Dept 1989); LEP Transport 
Inc. v Renaissance Intern. Textiles, Ltd., 131 AD2d 374, 517 NYS2d 8 
(1st Dept 1987); Reed v Esplanade Gardens, Inc., 111 AD2d 85, 489 


589 


PJ 3:51 ParTERN JURY INSTRUCTIONS 


NYS2d 211 (1st Dept 1985); Hansen v Rothschild, 83 AD2d 548, 441 
NYS2d 27 (2d Dept 1981). However, the fact that defendant acted out of 
spite or with a malicious motive is not alone sufficient to sustain a 
cause of action for abuse of process, Curiano v Suozzi, supra; Place v 
Ciccotelli, 121 AD3d 1378, 995 NYS2d 348 (3d Dept 2014); Liss v Forte, 
96 AD3d 1592, 947 NYS2d 270 (4th Dept 2012). 


The use of process in a perverted manner to obtain a collateral 
advantage or corresponding detriment must be outside of the legitimate 
ends of the process used, Curiano v Suozzi, 63 NY2d 113, 480 NYS2d 
466, 469 NE2d 1324 (1984); Board of Ed. of Farmingdale Union Free 
School Dist. v Farmingdale Classroom Teachers Ass’n, Inc., Local 1889 
AFT AFL-CIO, 38 NY2d 397, 380 NYS2d 635, 343 NE2d 278 (1975); 
Hauser v Bartow, 273 NY 370, 7 NE2d 268 (1937); Bonarco, Ltd. v 
Cossington Overseas Ltd., 269 AD2d 158, 703 NYS2d 26 (1st Dept 2000); 
71 Pierrepont Associates v 71 Pierrepont Corp., 243 AD2d 625, 663 
NYS2d 263 (2d Dept 1997); Plummer v Bender, 233 AD2d 204, 650 
NYS2d 523 (1st Dept 1996); Bing v Sun Wei Ass’n, Inc., 191 AD2d 361, 
595 NYS2d 417 (1st Dept 1993); New York State Properties, Inc. v 
Clark, 183 AD2d 1003, 583 NYS2d 317 (3d Dept 1992); W.I.L.D. W.A.T. 
E.R.S., Ltd. v Martinez, 152 AD2d 799, 543 NYS2d 579 (3d Dept 1989); 
Simithis v 4 Keys Leasing & Maintenance Co., 151 AD2d 339, 542 
NYS2d 595 (1st Dept 1989); Hansen v Rothschild, 883 AD2d 548, 441 
NYS2d 27 (2d Dept 1981); Iovinella v General Elec. Credit Corp., 79 
AD2d 748, 484 NYS2d 806 (3d Dept 1980); Perlmutter v Rivkin, 33 
AD2d 809, 305 NYS2d 429 (3d Dept 1969); Pagliarulo v Pagliarulo, 30 
AD2d 840, 293 NYS2d 13 (2d Dept 1968). 


It is a perversion of the process when it is used to extort money, 
Foy v Barry, 87 App Div 291, 84 NYS 335 (1st Dept 1903), to coerce the 
withdrawal of a civil action, id., or criminal action, see Goldstein v 
Siegel, 19 AD2d 489, 244 NYS2d 378 (1st Dept 1963), or compel the 
payment of a debt, Dishaw v Wadleigh, 15 App Div 205, 44 NYS 207 (8d 
Dept 1897); Lader v Benkowitz, 188 Misc 906, 66 NYS2d 713 (Sup 1946), 
even though the amount sought is lawfully due, Cardy v Maxwell, 9 
Misc2d 329, 169 NYS2d 547 (Sup 1957); Annot: 27 ALR3d 1202, or to 
coerce plaintiff to purchase property from defendant at an unreasonably 
high price, Four Star Stage Lighting, Inc. v Merrick, 56 AD2d 767, 392 
NYS2d 297 (1st Dept 1977), or to compel plaintiff to comply with unrea- 
sonable demands with respect to compliance with an arbitration award, 
Pagliarulo v Pagliarulo, 30 AD2d 840, 2938 NYS2d 13 (2d Dept 1968), or 
to gratify the personal feelings of the magistrate who issued it, Dean v 
Kochendorfer, 237 NY 384, 143 NE 229 (1924), or to harass the person 
against whom it is issued, as when the execution of an order of commit- 
ment is withheld until the beginning of a long recess in order to make it 
difficult for plaintiff to secure bail and cause him embarrassment and 
inconvenience, Rothbard v Ringler, 77 NYS2d 351 (Sup 1947), no r, or 
to cause injury to another, as in Board of Ed. of Farmingdale Union 
Free School Dist. v Farmingdale Classroom Teachers Ass’n, Inc., Local 
1889 AFT AFL-CIO, 38 NY2d 397, 380 NYS2d 635, 343 NE2d 278 
(1975), where defendant, by issuing subpoenas, all answerable on the 
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same day, to 87 teachers employed by plaintiff, caused plaintiff to hire 
77 substitutes; see Bing v Sun Wei Ass’n, Inc., 191 AD2d 361, 595 
NYS2d 417 (1st Dept 1993), or to exhaust the financial resources of the 
complainant in order to gain an advantage in a custody battle, Ginsberg 
v Ginsberg, 84 AD2d 573, 443 NYS2d 439 (2d Dept 1981), or to exact 
retribution, Cook v Sheldon, 41 F3d 73 (2d Cir 1994), or to inflict 
substantial damage upon plaintiffs business and to obtain some of its 
valuable trade secrets, Marwood Mechanical, Inc. v Davis & Warshow, 
Inc., 50 AD2d 900, 377 NYS2d 547 (2d Dept 1975). 


However, abuse of process will not lie when process is issued and 
used only for its intended purpose such as to have another declared 
incompetent, Hauser v Bartow, 273 NY 370, 7 NE2d 268 (1937). It is 
not an abuse of process to answer and make motions with respect to a 
complaint, Ametco, Limited v Beltchev, 5 AD2d 631, 174 NYS2d 378 
(lst Dept 1958), aff'd, 7 NY2d 788, 194 NYS2d 517, 163 NE2d 339 
(1959); Makel Textiles, Inc. v Barth, 33 AD2d 1009, 307 NYS2d 712 (1st 
Dept 1970), or to assert numerous separate frivolous defenses, Wolf v 
Wolf, 26 AD2d 529, 271 NYS2d 155 (1st Dept 1966); Rappaport v Rappa- 
port, 44 Misc2d 523, 254 NYS2d 174 (Sup 1964), affd, 24 AD2d 844, 
263 NYS2d 442 (1st Dept 1965), or to procure a document by subpoena, 
Miller v Boland, 208 AD2d 508, 616 NYS2d 793 (2d Dept 1994), or a 
witness’ appearance at court through subpoena, id; Roberts v Pollack, 
92 AD2d 440, 461 NYS2d 272 (1st Dept 1983); Bono Sawdust Supply 
Co. v Hahn & Golin, 3 AD2d 221, 159 NYS2d 725 (2d Dept 1957). Nei- 
ther is it abuse of process to obtain through a summary proceeding the 
eviction of a tenant regardless of a motive to harm, James v Saltsman, 
99 AD2d 797, 472 NYS2d 129 (2d Dept 1984); Kashdan v Wilker Realty 
Co., 197 App Div 659, 189 NYS 1388 (1st Dept 1921), or to repeatedly 
seek applications for stay of eviction, Simithis v 4 Keys Leasing & 
Maintenance Co., 151 AD2d 339, 542 NYS2d 595 (1st Dept 1989), or to 
institute a neglect proceeding, Dobies v Brefka, 273 AD2d 776, 710 
NYS2d 488 (3d Dept 2000), which in retrospect, was misguided, Matthews 
v New York City Dept. of Social Services, Child Welfare Admin., 217 
AD2d 4138, 629 NYS2d 241 (1st Dept 1995), or to file a petition in Fam- 
ily Court alleging acts constituting harassment, menacing, reckless 
endangerment and assault, regardless of the falsity of the allegations or 
the defendant’s malicious motivation in making them, Teague v Teague, 
244 AD2d 182, 664 NYS2d 915 (1st Dept 1997); Butler v Ratner, 210 
AD2d 691, 619 NYS2d 871 (3d Dept 1994), or to commence an action to 
collect an unpaid debt, Crandall v Bernard, Overton & Russell, 133 
AD2d 878, 520 NYS2d 237 (3d Dept 1987), or to compel attendance at 
an examination before trial, Miller v Stern, 262 App Div 5, 27 NYS2d 
374 (1st Dept 1941). Thus, the key to this tort is not impropriety in 
obtaining the process, but rather impropriety in using it, Simithis v 4 
Keys Leasing & Maintenance Co., supra. 


While the Court of Appeals has characterized as an open issue 
whether the mere issuance of process without any subsequent improper 
use is sufficient, Parkin v Cornell University, Inc., 78 NY2d 523, 577 
NYS2d 227, 583 NE2d 939 (1991); see Minasian v Lubow, 49 AD3d 
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1033, 856 NYS2d 255 (3d Dept 2008), it has repeatedly been said that 
some act in the use of process outside of the purpose for which it was 
intended must occur after the process is issued, Curiano v Suozzi, 63 
NY2d 113, 480 NYS2d 466, 469 NE2d 1324 (1984); Williams v Williams, 
23 NY2d 592, 298 NYS2d 473, 246 NE2d 333 (1969); Hauser v Bartow, 
273 NY 370, 7 NE2d 268 (1937); Dean v Kochendorfer, 237 NY 384, 143 
NE 229 (1924); Place v Ciccotelli, 121 AD3d 1378, 995 NYS2d 348 (3d 
Dept 2014); Ametco, Limited v Beltchev, 5 AD2d 631, 174 NYS2d 378 
(1st Dept 1958), aff'd, 7 NY2d 783, 194 NYS2d 517, 163 NE2d 339 
(1959); Liss v Forte, 96 AD3d 1592, 947 NYS2d 270 (4th Dept 2012); 
Selinger v Selinger, 210 AD2d 309, 620 NYS2d 277 (2d Dept 1994); 
Ronaldson v Countryside Manor Condominium Bd. of Managers, 189 
AD2d 808, 592 NYS2d 459 (2d Dept 1993); Goldblatt v 112 Duffy Ave. 
Corp., 186 AD2d 718, 589 NYS2d 55 (2d Dept 1992); Mills v Pappas, 
174 AD2d 780, 570 NYS2d 726 (3d Dept 1991); Lesyk v Putnam County 
News and Recorder, 164 AD2d 881, 559 NYS2d 556 (2d Dept 1990); 
Anderson v Pegalis, 150 AD2d 315, 540 NYS2d 843 (2d Dept 1989); 
Brown v Bethlehem Terrace Associates, 136 AD2d 222, 525 NYS2d 978 
(8d Dept 1988); Marks v Marks, 113 AD2d 744, 493 NYS2d 206 (2d 
Dept 1985); Pagliarulo v Pagliarulo, 30 AD2d 840, 293 NYS2d 13 (2d 
Dept 1968); see Prosser & Keeton, Torts (5th Ed) 897, § 121. 


In the following cases, the abuse of process claim was rejected for 
failure to establish improper use of the process after issuance: filing a 
mechanics lien seeking recovery of an amount reasonably believed to be 
due for work performed, New York State Properties, Inc. v Clark, 183 
AD2d 1003, 583 NYS2d 317 (3d Dept 1992); Key Bank of Northern New 
York, N.A. v Lake Placid Co., 1083 AD2d 19, 479 NYS2d 862 (3d Dept 
1984), even if the amount sought was ultimately lowered by the court, 
Weaver v Acampora, 227 AD2d 727, 642 NYS2d 339 (3d Dept 1996); is- 
suance of a restraining order to protect property, Hornstein v Wolf, 109 
AD2d 129, 491 NYS2d 183 (2d Dept 1985), affd, 67 NY2d 721, 499 
NYS2d 938, 490 NE2d 857 (1986); W.I.L.D. W.A.T.E.R.S., Ltd. v 
Martinez, 152 AD2d 799, 543 NYS2d 579 (8d Dept 1989); Anderson v 
Pegalis, 150 AD2d 315, 540 NYS2d 843 (2d Dept 1989); Gaines v Gaines, 
109 AD2d 866, 487 NYS2d 61 (2d Dept 1985); filing of lis pendens in 
conjunction with an action for specific performance, Brown v Bethlehem 
Terrace Associates, 136 AD2d 222, 525 NYS2d 978 (3d Dept 1988); fil- 
ing a notice of pendency to prevent sale until a judicial determination is 
reached, Ward v Melis, 28 AD3d 970, 814 NYS2d 318 (3d Dept 2006); 
Griffin v Tedaldi, 228 AD2d 554, 645 NYS2d 40 (2d Dept 1996); Goldblatt 
v 112 Duffy Ave. Corp., 186 AD2d 718, 589 NYS2d 55 (2d Dept 1992); 
Berman v Silver, Forrester & Schisano, 156 AD2d 624, 549 NYS2d 125 
(2d Dept 1989); Andesco, Inc. v Page, 187 AD2d 349, 530 NYS2d 111 
(1st Dept 1988); Raved v Raved, 105 AD2d 735, 481 NYS2d 170 (2d 
Dept 1984); and issuing an order of seizure for the purpose of locating 
property that was the subject of a replevin action, lovinella v General 
Elec. Credit Corp., 79 AD2d 748, 434 NYS2d 806 (3d Dept 1980). 
Similarly, the subsequent reversal of a judgment does not convert a 
previously issued restraining notice into an abuse of process, Wiliams v 
Pinks, Feldman & Brooks, 141 AD2d 723, 530 NYS2d 162 (2d Dept 
1988). 
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Furthermore, no abuse of process lies for provisional orders of at- 
tachment enjoining claimants from transferring or secreting assets, 
Daniel J. Edelman, Inc. v Korn, 231 AD2d 405, 646 NYS2d 811 (1st 
Dept 1996); Park v State, 226 AD2d 153, 640 NYS2d 100 (1st Dept 
1996); see Salamanca Trust Co. v McHugh, 156 AD2d 1007, 550 NYS2d 
764 (4th Dept 1989); Prince v Stoye, 87 AD2d 864, 449 NYS2d 303 (2d 
Dept 1982), for attempting to enforce an award of counsel fees contained 
in a pendente lite order even though done in a technically improper 
manner, Lieberman v Pobiner, London, Bashian & Buonamici, 190 
AD2d 716, 593 NYS2d 321 (2d Dept 1993), for issuance of a valid traffic 
ticket even if motive was to generate a record of police activity to justify 
the continuance of a deputy position, Ackermann v Maloney, 223 AD2d 
982, 6836 NYS2d 882 (3d Dept 1996), or for filing a statement of charges 
for the purpose of instituting a disciplinary proceeding, Sullivan v Board 
of Educ. of Eastchester Union Free School Dist., 131 AD2d 836, 517 
NYS2d 197 (2d Dept 1987). No action for abuse of process will lie for 
institution of a bankruptcy proceeding when defendant thereafter has 
no control over the process of the court and makes no attempt to effect a 
settlement, Assets Collecting Co. v Myers, 167 App Div 133, 152 NYS 
930 (1st Dept 1915). 


Damages 


To sustain a cause of action for abuse of process plaintiff must al- 
lege and prove special or actual damages, Board of Ed. of Farmingdale 
Union Free School Dist. v Farmingdale Classroom Teachers Ass’n, Inc., 
Local 1889 AFT AFL-CIO, 38 NY2d 397, 380 NYS2d 635, 348 NE2d 278 
(1975); Liss v Forte, 96 AD3d 1592, 947 NYS2d 270 (4th Dept 2012); 
Silberman v Flaum, 225 AD2d 985, 6389 NYS2d 532 (3d Dept 1996); 
Selinger v Selinger, 210 AD2d 309, 620 NYS2d 277 (2d Dept 1994); 
Yohay v Martin, Van De Walle, Guarino & Donohue, 156 AD2d 675, 
549 NYS2d 158 (2d Dept 1989); Simithis v 4 Keys Leasing & Mainte- 
nance Co., 151 AD2d 339, 542 NYS2d 595 (1st Dept 1989); Brown v 
Bethlehem Terrace Associates, 136 AD2d 222, 525 NYS2d 978 (3d Dept 
1988); Weisman v Weisman, 108 AD2d 852, 485 NYS2d 568 (2d Dept 
1985); Key Bank of Northern New York, N.A. v Lake Placid Co., 103 
AD2d 19, 479 NYS2d 862 (3d Dept 1984); Valley Stream v Zulli, 64 
AD2d 609, 406 NYS2d 534 (2d Dept 1978). 


Legal expense incurred in connection with plaintiffs defense of 
criminal. charges constitute actual or special damages, Parkin v Cornell 
University, Inc., 78 NY2d 523, 577 NYS2d 227, 583 NE2d 939 (1991); 
Liss v Forte, 96 AD3d 1592, 947 NYS2d 270 (4th Dept 2012). Mere 
indirect injury to a person’s business or good name is not sufficient, 
Lichter v Interwoven Stocking Co., 234 App Div 204, 254 NYS 375 (2d 
Dept 1931); Assets Collecting Co. v Myers; 167 App Div 133, 152 NYS 
930 (1st Dept 1915). 


Punitive damages may be recovered when malice is established, 
Board of Ed. of Farmingdale Union Free School Dist. v Farmingdale 
Classroom Teachers Ass’n, Inc., Local 1889 AFT AFL-CIO, 38 NY2d 
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397, 380 NYS2d 635, 343 NE2d 278 (1975); Paul v Fargo, 84 App Div 9, 
82 NYS 369 (4th Dept 1903), 86 NYJur2d, Process and Papers § 165. 


Defenses 


An Assistant District Attorney is entitled to absolute immunity 
when acting in her quasi-judicial role as the Grand Jury’s legal advisor, 
Hirschfeld v New York, 253 AD2d 53, 686 NYS2d 367 (1st Dept 1999). 
A determination by public officials to serve plaintiff with legal process 
is a policy matter involving the exercise of discretion, is quasi-judicial in 
nature, and is accorded absolute immunity, Spitz v Loeffler, 161 AD2d 
578, 555 NYS2d 381 (2d Dept 1990). However, in Cook v Sheldon, 41 
F3d 73 (2d Cir 1994), troopers who, without objective reason to believe 
they had probable cause and in a situation where officers of reasonable 
competence would agree that probable cause did not exist, employed 
criminal process against plaintiff by having him arrested on charges of 
illegal possession of a car with no VIN were not entitled to qualified 
immunity. Where prosecutors, without any lawful authority, issued 
subpoenas to conduct their own investigation without convening a grand 
jury, absolute immunity does not attach, Rodrigues v New York, 193 
AD2d 79, 602 NYS2d 337 (1st Dept 1993); Drake v Rochester, 96 Misc2d 
86, 408 NYS2d 847 (Sup 1978), affd for reasons in AD opinion, 74 AD2d 
996, 429 NYS2d 394 (4th Dept 1980). 


An abuse of process action is available to non-recipients of process 
provided the non-recipient is the target and victim of the perversion of 
that process, Board of Ed. of Farmingdale Union Free School Dist. v 
Farmingdale Classroom Teachers Ass'n, Inc., Local 1889 AFT AFL-CIO, 
38 NY2d 397, 380 NYS2d 635, 343 NE2d 278 (1975); Paul v Fargo, 84 
App Div 9, 82 NYS 369 (4th Dept 1908). 


Retaliatory suits brought by doctors claiming that an earlier mal- 
practice action was baseless and constituted either negligence, abuse of 
process, malicious prosecution or prima facie tort are not maintainable, 
Drago v Buonagurio, 46 NY2d 778, 413 NYS2d 910, 386 NE2d 821 
(1978); Belsky v Lowenthal, 62 AD2d 319, 405 NYS2d 62 (1st Dept 
1978), aff'd, 47 NY2d 820, 418 NYS2d 573, 392 NE2d 560 (1979); Hoppen- 
stein v Zemek, 62 AD2d 979, 403 NYS2d 542 (2d Dept 1978); Aquilina v 
O’Connor, 59 AD2d 454, 399 NYS2d 919 (3d Dept 1977); see Sokol v 
Sofokles, 1836 AD2d 535, 523 NYS2d 155 (2d Dept 1988) (suit brought 
by dentist not maintainable). Vexatious or frivolous lawsuits may be 
subject to costs, CPLR 8303, and/or sanctions, 22 NYCRR §8§ 130 et seq. 


An executor of an estate who has committed abuse of process, even 
though in the course of the administration of the estate, is liable in an 


individual rather than representative capacity, Matter of Piccione’s 
Hstate, 57 NY2d 278, 456 NYS2d 669, 442 NE2d 1180 (1982). 


The statute of limitations for abuse of process, an intentional tort, 
is one year, Benyo v Sikorjak, 50 AD3d 1074, 858 NYS2d 215 (2d Dept 
2008); Beninati v Nicotra, 239 AD2d 242, 657 NYS2d 414 (1st Dept 
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1997); Bittner v Cummings, 188 AD2d 504, 591 NYS2d 429 (2d Dept 
1992); although there is no conclusive determination as to when such a 
cause of action accrues, Dobies v Brefka, 263 AD2d 721, 694 NYS2d 499 
(3d Dept 1999) (cause of action accrued upon dismissal of criminal 
charges, not upon issuance of appearance tickets). 
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G. Business Torts 


1. INguRIouS FALSEHOOD 


PJI 3:55. Intentional Torts—Business Torts—Injurious 
Falsehood 


A person who makes a statement about an- 
other person’s (lands, personal property, intan- 
gible things) which is reasonably understood to 
cast doubt upon the (quality, ownership) of the 
(lands, personal property, intangible things) by 
those who (see, hear) the statement, is liable for 
the pecuniary loss which results directly and 
naturally from the statement, provided first, that 
the statement is false, and second, that it was made 
maliciously. 


In this action, plaintiff contends that defendant 
said of plaintiff's /specify property involved] that it [set 
forth statement claimed to be disparaging]. As defen- 
dant denies that ((he, she) made such statement, 
that it was understood to be disparaging), you 
must first determine (whether defendant made 
such statement, whether such statement was rea- 
sonably understood by those who ((saw, heard)) it 
to cast doubt upon the ((quality, ownership)) of 
the ((property)). If you find that (no statement was 
made, the statement was not reasonably under- 
stood to cast such doubt), you will find for the 
defendant. 


If you find that defendant made the statement 
claimed and that it was reasonably understood to 
cast doubt on the (quality, ownership) of plaintiffs 
(property), you must then determine whether the 
statement was false. If you find that it was not, you 
will find for the defendant. If you find that it was 
false, you will then consider whether the statement 
was maliciously made. 


The burden of proving malice is upon plaintiff. 
[Use so much of the next two sentences as the evidence in 
the case warrants./ A false statement is maliciously 
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made if the person making it knows that (his, her) 
statement is false. A false statement is maliciously 
made even though the person making it did not 
know that it was false if (1) it is made with (/use the 
clause in these parentheses only when defendant has no 
privilege:—/] intent to interfere with another per- 
son’s interests or) a deliberate desire to do another 
person harm, or (2) it is made recklessly, without 
regard to the consequences, and under circum- 
stances which defendant as a reasonably prudent 
person should have anticipated that injury to an- 
other would follow. From the making of a false 
statement the law presumes malice, and, therefore, 
if you find that the statement was false, you must 
find malice unless on all the evidence you find the 
presumption overcome. In determining whether 
the statement was maliciously made you may 
consider (/set forth factors on which there is evidence, 
such as:—/ the language in which the statement was 
cast, whether at the time (he, she) made the state- 
ment defendant knew that it was untrue or be- 
lieved that it was true) and all of the other facts 
and circumstances surrounding the making of the 
statement. If you find that the statement was not 
made maliciously, you will find for the defendant. 


If you find that the statement was maliciously 
made, you will next consider whether the state- 
ment was a substantial factor in causing plaintiff 
pecuniary loss. Plaintiff claims to have suffered 
pecuniary loss in the following respects [set forth 
plaintiffs claims]. If you find that plaintiff did not 
suffer such loss, or that though (he, she) did, the 
statement was not a substantial factor in causing 
that loss, you will find for the defendant. If you 
find that the statement was a substantial factor in 
causing plaintiff pecuniary loss you will find for 
plaintiff in the amount of such pecuniary loss as 
you find resulted directly and naturally from the 
making of the statement. 


Comment 


The charge assumes that the statement alleged to have been made 
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by defendant was not privileged; as to privilege see infra this comment. 
The charge is based on Ruder & Finn Inc. v Seaboard Sur. Co., 52 NY2d 
663, 439 NYS2d 858, 422 NE2d 518 (1981); Drug Research Corp. v 
Curtis Pub. Co., 7 NY2d 4385, 199 NYS2d 33, 166 NE2d 319 (1960); 
Walters v Clairemont Sterilized Egg Co., 242 NY 521, 152 NE 410 
(1926); Hovey v Rubber Tip Pencil Co., 57 NY 119 (1874); Kendall v 
Stone, 5 NY 14 (1851); Continental Air Ticketing Agency, Inc. v Empire 
Intern. Travel, Inc., 51 AD2d 104, 380 NYS2d 369 (4th Dept 1976); 
Squire Records, Inc. v Vanguard Recording Soc., Inc., 25 AD2d 190, 268 
NYS2d 251 (1st Dept 1966), affd, 19 NY2d 797, 279 NYS2d 737, 226 
NE2d 542 (1967); Berman v Medical Soc. of State of N.Y., 23 AD2d 98, 
258 NYS2d 497 (1st Dept 1965); Carnival Co. v Metro-Goldwyn-Mayer, 
Inc., 23 AD2d 75, 258 NYS2d 110 (1st Dept 1965); Payrolls & Tabulat- 
ing, Inc. v Sperry Rand Corp., 22 AD2d 595, 257 NYS2d 884 (1st Dept 
1965); Penn-Ohio Steel Corp. v Allis-Chalmers Mfg. Co., 7 AD2d 441, 
184 NYS2d 58 (1st Dept 1959); see Harwood Pharmacal Co. v National 
Broadcasting Co., 9 NY2d 460, 214 NYS2d 725, 174 NE2d 602 (1961). 
See generally, Prosser, Torts (4th Ed) 915, Sec. 128, 1 Harper & James, 
The Law of Torts 474, §§ 6.1-6.4; Restatement, Second, Torts Secs. 
623A-—652; 483A NYJur2d, Defamation & Privacy §§ 175 et seq.; Prosser, 
Injurious Falsehood: The Basis of Liability, 59 Col. L Rev 425; Comment: 
63 Yale LJ 64. The first paragraph of the pattern charge refers to a 
statement “which is reasonably understood to cast doubt,” and the 
second and third paragraphs use corresponding language. There is li- 
ability also if the statement is intended to cast doubt and it is in fact so 
understood, even though reasonable people would not have to so 
understand it, see infra this comment, and Restatement, Second, Torts 
§ 629, Comment f. In a case of the latter type there must be inserted in 
the first paragraph in place of the above quoted clause the words “which 
is intended to be and is in fact understood to cast doubt,” and corre- 
sponding changes must be made in the second paragraph. 


The tort which the common law referred to as “slander of title” or 
“trade libel” and which is sometimes also denominated “disparagement” 
initially concerned only ownership or quality of property, Lampert v 
Edelman, 24 AD2d 562, 261 NYS2d 450 (1st Dept 1965); Payrolls & 
Tabulating, Inc. v Sperry Rand Corp., 22 AD2d 595, 257 NYS2d 884 
(1st Dept 1965); see Thome v Alexander & Louisa Calder Foundation, 
70 AD3d 88, 890 NYS2d 16 (1st Dept 2009). By analogy it has been 
extended to include non-property injuries resulting from intentional 
falsehood. The title “injurious falsehood” encompasses both aspects, Al 
Raschid v News Syndicate Co., 265 NY 1, 4, 191 NE 713 (1934); Morrison 
v National Broadcasting Co., 24 AD2d 284, 266 NYS2d 406 (1st Dept 
1965), rev'd on other grounds, 19 NY2d 453, 280 NYS2d 641, 227 NE2d 
572 (1967). The pattern charge illustrates the property aspect: this com- 
ment deals with both aspects. 


The elements of slander of title are (1) a communication falsely 
casting doubt on the validity of complainant’s title, (2) reasonably 


calculated to cause harm, and (3) resulting in special damages, Thome v 
Alexander & Louisa Calder Foundation, 70 AD3d 88, 890 NYS2d 16 


598 


Torts OTHER THAN NEGLIGENCE PJI 3:55 


(1st Dept 2009); 39 College Point Corp. v Transpac Capital Corp., 27 
AD3d 454, 810 NYS2d 520 (2d Dept 2006)); Rosenbaum v New York, 24 
AD3d 349, 806 NYS2d 543 (1st Dept 2005), rev'd on other grounds, 8 
NY3d 1, 828 NYS2d 228, 861 NE2d 43 (2006); Fink v Shawangunk 
Conservancy, Inc., 15 AD3d 754, 790 NYS2d 249 (3d Dept 2005); Brown 
v Bethlehem Terrace Associates, 136 AD2d 222, 525 NYS2d 978 (3d 
Dept 1988); see Weiss v Lowenberg, 95 AD3d 405, 944 NYS2d 27 (1st 
Dept 2012) (defamatory statements impugning plaintiffs’ ability to pay 
estate taxes on property to be sold; statements cast doubt on validity of 
title to property). When the tort involves defamation of a product or a 
service, sometimes called “injurious falsehood,” its elements are typi- 
cally described as falsity, malice and special damage, Collision Plan 
Unlimited, Inc. v Bankers Trust Co., 63 NY2d 827, 482 NYS2d 252, 472 
NE2d 28 (1984); Drug Research Corp. v Curtis Pub. Co., 7 NY2d 435, 
199 NYS2d 33, 166 NE2d 319 (1960); Kendall v Stone, 5 NY 14 (1851); 
Continental Air Ticketing Agency, Inc. v Empire Intern. Travel, Inc., 51 
AD2d 104, 380 NYS2d 369 (4th Dept 1976); Restatement, Second, Torts 
§§ 623A & 633; see North State Autobahn, Inc. v Progressive Ins. Group 
Co., 102 AD3d 5, 953 NYS2d 96 (2d Dept 2012) (to establish injurious 
falsehood, plaintiff must show that defendant either maliciously or 
recklessly and without regard to their consequences made false state- 
ments with intent to harm plaintiff and that “a reasonably prudent 
person” would have or should have anticipated that damage to plaintiff 
would result); Hirschhorn v Harrison, 210 AD2d 587, 619 NYS2d 810 
(3d Dept 1994). However, a cause of action for injurious falsehood is not 
available to redress defamatory statements involving a single sale of 
property where the statements did not affect plaintiffs’ business or 
trade or business relationships, Weiss v Lowenberg, supra. 


Although the tort originated as “slander of title” and involves ele- 
ments of defamation, such as privilege (infra), confusion results from 
treating the action as one only in defamation, Lampert v Edelman, 24 
AD2d 562, 261 NYS2d 450 (1st Dept 1965). Essentially, injurious false- 
hood is a form of interference with economic relations; Prosser, Torts 
(4th ed) 915, § 128; see Cunningham v Hagedorn, 72 AD2d 702, 422 
NYS2d 70 (1st Dept 1979). The gist of the action is false disparagement 
of title resulting in an impairment of vendibility, Rosenbaum v New 
York, 24 AD3d 349, 806 NYS2d 543 (1st Dept 2005), rev’d on other 
grounds, 8 NY3d 1, 828 NYS2d 228, 861 NE2d 43 (2006), citing 44 
NYJur2d Defamation and Privacy § 260. The interest interfered with 
may be any type of legally protected property interest that is capable of 
being sold, Lampert v Edelman, supra; Prosser, op cit, 918, as, for 
example, an easement, Lampert v Edelman, supra, a mortgage, Cooper 
v Weissblatt, 154 Misc 522, 277 NYS 709 (AppT 1935), personal prop- 
erty, Like v McKinstry, 41 Barb 186 (NY Gen Term 1863), a publica- 
tion, Le Massena v Storm, 62 App Div 150, 70 NYS 882 (1st Dept 1901); 
Stuart v Anti-Defamation League of B’Nai B’Rith, 127 NYS2d 362 (Sup 
1953), the title of a motion picture, Carroll v Warner Bros. Pictures, 20 
F Supp 405 (SDNY 1937), the goodwill or custom of a restaurant or 
hotel, Maglio v New York Herald Co., 83 App Div 44, 82 NYS 509 (2d 
Dept 1903); Bosi v New York Herald Co., 33 Misc 622, 68 NYS 898 (Sup 
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1901), affd, 58 App Div 619, 68 NYS 1134 (1st Dept 1901), or the right 
to sell a product free of defendant’s claim of patent infringement, Zenie 
v Miskend, 245 App Div 634, 284 NYS 63 (1st Dept 1935), affd, 270 NY 
636, 1 NE2d 367 (1936). It may also be such non-property interest as 
the right not to be subjected to deportation proceedings, Al Raschid v 
News Syndicate Co., 265 NY 1, 191 NE 713 (1934); the right to remain 
free of unwarranted income tax prosecution, Penn-Ohio Steel Corp. v 
Allis-Chalmers Mfg. Co., 7 AD2d 441, 184 NYS2d 58 (1st Dept 1959); 
Gale v Ryan, 263 App Div 76, 31 NYS2d 732 (1st Dept 1941); or the 
right not to be made to appear to be a cheater, Morrison v National 
Broadcasting Co., 24 AD2d 284, 266 NYS2d 406 (1st Dept 1965), rev'd 
on other grounds, 19 NY2d 453, 280 NYS2d 641, 227 NE2d 572 (1967). 
An employee may not disguise a non-actionable wrongful discharge 
claim into an action for injurious falsehood, La Duke v Lyons, 250 AD2d 
969, 673 NYS2d 240 (3d Dept 1998). 


The interference may take the form of a written or oral statement, 
Al Raschid v News Syndicate Co., 265 NY 1, 191 NE 7138 (1934), but 
may also be a picture, Comment: 63 Yale LJ 64, 75 n58, or an act, 1 
Harper & James, The Law of Torts 489, § 6.4. Though it be a statement, 
it does not appear essential, as it would be in a defamation action, that 
the exact words used be pleaded, Carnival Co. v Metro-Goldwyn-Mayer, 
Inc., 23 AD2d 75, 258 NYS2d 110 (1st Dept 1965); Payrolls & Tabulat- 
ing, Inc. v Sperry Rand Corp., 22 AD2d 595, 257 NYS2d 884 (1st Dept 
1965); but see Al Raschid v News Syndicate Co., 265 NY 1, 191 NE 713 
(1934) (complaint dismissed for failure to plead the allegedly false. 
information). Whether the defendant made the statement or did the act 
claimed will generally be a question for the jury, Benton v Pratt, 2 
Wend 385 (NY Sup 1829). 


The words, picture or act need not be defamatory, Al Raschid v 
News Syndicate Co., 265 NY 1, 191 NE 713 (1934); Eldredge, The Spuri- 
ous Rule of Libel per Quod, 79 Harv L Rev 733, 741. It is enough that 
they could reasonably be understood to be injurious, or that they were 
intended to be so understood, and were so understood, to plaintiffs 
injury, Al Raschid v News Syndicate Co., supra; Payrolls & Tabulating, 
Inc. v Sperry Rand Corp., 22 AD2d 595, 257 NYS2d 884 (1st Dept 1965); 
Restatement, Second, Torts § 629; Comment: 63 Yale LJ 64, 77. Whether 
they could be so understood is a question for the court, Restatement, 
Second, Torts § 652(1)(a); whether they were reasonably so understood 
is generally a question for the jury, Restatement, Second, Torts 
§ 652(2)(a). Whether a statement concerns the owner or manufacturer 
personally or only relates to his property or product is often difficult to 
ascertain, see Larsen v Brooklyn Daily Eagle, 165 App Div 4, 150 NYS 
464 (2d Dept 1914), affd, 214 NY 713, 108 NE 1098 (1915); Kennedy v 
Press Publishing Co., 41 Hun 422, 3 NY St Rep 139 (NY Gen Term 
1886); compare Bosi v New York Herald Co., 33 Misc 622, 68 NYS 898 
(Sup 1901), affd, 58 App Div 619, 68 NYS 1134 (1st Dept 1901) (article 
stating that anarchists frequented plaintiffs restaurant did not concern 
owner personally) with Merle v Sociological Research Film Corporation, 
166 App Div 376, 152 NYS 829 (1st Dept 1915) (film indicative that 
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“white slave” traffic took place at plaintiffs factory did concern owner 
personally); but if it necessarily implies that plaintiff has committed a 
criminal act, as by selling adulterated food, Larsen v Brooklyn Daily 
Eagle, supra, or is unethical, as by duping the purchaser into buying a 
worthless article by grossly unfair advertising, Tex Smith, The Harmon- 
ica Man, Inc. v Godfrey, 198 Misc 1006, 102 NYS2d 251 (Sup 1951), the 
cause of action is in defamation rather than for injurious falsehood. In 
such case special damage need not be pleaded, Harwood Pharmacal Co. 
v National Broadcasting Co., 9 NY2d 460, 214 NYS2d 725, 174 NE2d 
602 (1961); Continental Air Ticketing Agency, Inc. v Empire Intern. 
Travel, Inc., 51 AD2d 104, 380 NYS2d 369 (4th Dept 1976); see Drug 
Research Corp. v Curtis Pub. Co., 7 NY2d 435, 199 NYS2d 33, 166 
NE2d 319 (1960), but if proven is recoverable in the defamation action, 
Restatement, Second, Torts § 626, Comment d. When the words used 
are not defamatory as a matter of law, but the jury could find that they 
refer to both plaintiff and his product and impute to plaintiff misconduct 
in his trade or business, it may be necessary to instruct the jury in the 
elements of both defamation and injurious falsehood, see Harwood 
Pharmacal Co. v National Broadcasting Co., 9 NY2d 460, 214 NYS2d 
725, 174 NE2d 602 (1961). 


By special damage is meant “pecuniary” damage, Kendall v Stone, 
5 NY 14 (1851); Restatement, Second, Torts § 633; i.e., “direct financial 
loss,” Payrolls & Tabulating, Inc. v Sperry Rand Corp., 22 AD2d 595, 
257 NYS2d 884 (1st Dept 1965), which must be asserted with sufficient 
particularity, Lesesne v Lesesne, 292 AD2d 507, 740 NYS2d 352 (2d 
Dept 2002); Rall v Hellman, 284 AD2d 113, 726 NYS2d 629 (1st Dept 
2001). When the special damage claimed is loss of customers, the proof 
must establish the particular persons who ceased to be or refused to 
become customers, Drug Research Corp. v Curtis Pub. Co., 7 NY2d 435, 
199 NYS2d 33, 166 NE2d 319 (1960); Squire Records, Inc. v Vanguard 
Recording Soc., Inc., 25 AD2d 190, 268 NYS2d 251 (1st Dept 1966), 
affd, 19 NY2d 797, 279 NYS2d 737, 226 NE2d 542 (1967); general proof 
of loss of customers is not sufficient, Marlin Firearms Co. v Shields, 171 
NY 384, 64 NE 163 (1902); DiSanto v Forsyth, 258 AD2d 497, 684 
NYS2d 628 (2d Dept 1999); De Marco-Stone Funeral Home Inc. v WRGB 
Broadcasting Inc., 203 AD2d 780, 610 NYS2d 666 (3d Dept 1994) (citing 
PJI); see Continental Air Ticketing Agency, Inc. v Empire Intern. 
Travel, Inc., 51 AD2d 104, 380 NYS2d 369 (4th Dept 1976). Note, 
however, that Restatement, Second, Torts, § 633 and Comment h, adopts 
the view that if it can be shown with reasonable certainty that a decline 
in sales resulted from the conduct of persons that plaintiff is unable to 
identify, recovery is permitted; accord, Tex Smith, The Harmonica Man, 
Inc. v Godfrey, 198 Misc 1006, 102 NYS2d 251 (Sup 1951); Rochester 
Brewing Co. v Certo Bottling Works, 192 Misc 629, 80 NYS2d 925 (Sup 
1948). The damages claimed must be proved to be the direct and natu- 
ral result of the statement or act, Kendall v Stone, supra; Penn-Ohio 
Steel Corp. v Allis-Chalmers Mfg. Co., 28 AD2d 659, 280 NYS2d 679 
(1st Dept 1967), aff'd, 21 NY2d 916, 289 NYS2d 753, 237 NE2d 73 
(1968); Restatement, Second, Torts § 632; see SRW Associates v Bellport 
Beach Property Owners, 129 AD2d 328, 517 NYS2d 741 (2d Dept 1987). 
Thus, when the injury claimed is the loss of a prospective advantage, it 
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must be shown that but for the words or act the advantage would have 
in fact materialized, Kriger v Industrial Rehabilitation Corp., 8 AD2d 
29, 185 NYS2d 658 (1st Dept 1959), affd, 7 NY2d 958, 198 NYS2d 611, 
166 NE2d 189 (1960); see Morrison v National Broadcasting Co., 19 
NY2d 453, 280 NYS2d 641, 227 NE2d 572 (1967). So also, if it is shown 
that but for the falsehood the contract would have been performed, it is 
immaterial that it is unenforceable under the Statute of Frauds, Rice v 
Manley, 66 NY 82 (1876); Livoti v Elston, 52 AD2d 444, 384 NYS2d 484 
(2d Dept 1976); Payrolls & Tabulating, Inc. v Sperry Rand Corp., supra. 
However, proof that plaintiff released a third party from the contract 
between them or reduced the contract price is insufficient to take the 
case to the jury, since plaintiff should hold the third party to his contract 
and the release or reduction results, therefore, from plaintiffs act rather 
than defendant’s words, Kendall v Stone, supra; Gilchrest House v 
Guaranteed Title & Mortg. Co., 277 App Div 788, 97 NYS2d 226 (2d 
Dept 1950), affd, 302 NY 852, 100 NE2d 46 (1951); Felt v Germania 
Life Ins. Co., 149 App Div 14, 183 NYS 519 (1st Dept 1912). Evidence 
that three factories had refused to accept plaintiffs milk on the basis of 
defendant’s statement that it was impure is, however, sufficient to 
require submission to the jury whether plaintiff was in fact damaged, 
Brooks v Harison, 91 NY 83 (1883). Expenses for counsel to defend the 
tax prosecution resulting from the falsehood are recoverable, Gale v 
Ryan, 263 App Div 76, 31 NYS2d 732 (1st Dept 1941); see Cooper v 
Weissblatt, 154 Misc 522, 277 NYS 709 (AppT 1935); Restatement, 
Second, Torts § 633(b); but cf. Cohen v Minzesheimer, 118 NYS 385 
(Sup 1909). Furthermore, as in the law of defamation, expense for offset- 
ting publicity should also be recoverable if the jury finds that the public- 
ity constituted a reasonable effort to minimize damages, Den Norske 
Ameriekalinje Actiesselskabet v Sun Printing & Publishing Ass’n, 226 
NY 1, 122 NE 463 (1919). Apparently punitive damages may also be 
recovered in an action for injurious falsehood, Brooks v Harison, supra; 
Kendall v Stone, 5 NY 14 (1851). 


Since falsity is one of the essentials, the burden is upon plaintiff to 
prove the statement false, Cornwell v Parke, 5 NYS 905 (Gen Term 
1889), aff'd, 123 NY 657, 25 NE 955 (1890); Jurlique; Inc. v Austral 
Biolab Pty., Ltd., 187 AD2d 637, 590 NYS2d 235 (2d Dept 1992); Hahn 
v Duveen, 133 Misc 871, 234 NYS 185 (Sup 1929); Restatement, Second, 
Torts § 651(1)(c); Prosser, Torts (4th ed) 920, § 128. Brown v Bethlehem 
Terrace Associates, 186 AD2d 222, 525 NYS2d 978 (3d Dept 1988), held 
that the filing of a lis pendens which was undeniably true would not 
support an action for slander of title; 35-45 May Associates v Mayloc 
Associates, 162 AD2d 389, 557 NYS2d 41 (1st Dept 1990); see Sopher v 
Martin, 243 AD2d 459, 663 NYS2d 83 (2d Dept 1997). However, the 
wrongful filing for record of a document that casts doubt upon another’s 
title to or interest in realty gives rise to an action for slander of title, 39 
College Point Corp. v Transpac Capital Corp., 27 AD3d 454, 810 NYS2d 
520 (2d Dept 2006); Rosenbaum v New York, 24 AD3d 349, 806 NYS2d 
543 (1st Dept 2005), rev'd on other grounds, 8 NY3d 1, 828 NYS2d 228, 
861 NE2d 43 (2006). When the statement sued upon is that a painting 

owned by plaintiff is not genuine, expert testimony that the painting is 
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in fact genuine is sufficient to take the case to the jury, Hahn v Duveen, 
supra. 


A prima facie case is made out upon proof that the statement was 
made, that it was false and that plaintiff was damaged, for malice, the 
third essential, is presumed from proof of falsity if the statement or act 
is not privileged, John W. Lovell Co. v Houghton, 116 NY 520, 22 NE 
1066 (1889); see Restatement, Second, Torts § 651, Comment d; Prosser, 
Torts (4th ed), 920, § 128; Prosser, Injurious Falsehood: The Basis of 
Liability, 59 Col. L Rev 425, 439; 1 Harper & James, The Law of Torts 
479, § 6.1. Generally, as to the effect of the presumption, see comment 
to PJI 1:63, on which that portion of the fourth paragraph of the pat- 
tern charge dealing with presumption is based. Whether the evidence 
presented to rebut the presumption of malice is legally sufficient for 
that purpose is a question of law for the court. Whether the presump- 
tion has in fact been rebutted may also be for the court, if the only 
conclusion that can be drawn from the uncontradicted evidence, even 
though it comes from interested witnesses, is that the statement was 
not maliciously made, cf. St. Andrassy v Mooney, 262 NY 368, 372, 186 
NE 867 (1933) (dealing with presumption that driver had permission of 
owner to drive vehicle). But where the evidence produced to rebut the 
presumption has been contradicted, or although not contradicted comes 
from interested witnesses, the truthfulness of accuracy or whose 
testimony is on all the evidence open to reasonable doubt and which 
testimony because it is within the witness’ sole knowledge cannot be 
contradicted, the question whether the presumption has been rebutted 
is for the jury, cf. Piwowarski v Cornwell, 273 NY 226, 7 NE2d 111 
(1937) (dealing with owner/driver presumption). If privilege exists, 
however, the presumption is inapplicable; express malice must be 
shown, John W. Lovell Co. v Houghton, 116 NY 520, 22 NE 1066 (1889); 
Hovey v Rubber Tip Pencil Co., 57 NY 119 (1874). In such a case the 
fourth sentence of the fourth paragraph of the pattern charge should be 
deleted and there should be inserted between its present third and 
fourth paragraphs instructions on privilege (see infra this comment). 


Malice may be found from the making of a statement or doing of an 
act with knowledge that it is false even though there is no motive to 
harm, or with deliberate intent to do harm even though in the honest 
belief that the statement is true, John W. Lovell Co. v Houghton, 116 
NY 520, 22 NE 1066 (1889); Hovey v Rubber Tip Pencil Co., 57 NY 119 
(1874); Prosser, Injurious Falsehood: The Basis of Liability, 59 Col. L 
Rev 425, 437-38. The language used may be evidence of malice, Croft v 
Richardson, 59 How Pr 356 (NY Sup 1880). Knowledge of falsity under 
the Lovell and Hovey cases means actual knowledge, but there is dictum 
in Penn-Ohio Steel Corp. v Allis-Chalmers Mfg. Co., 7 AD2d 441, 444, 
184 NYS2d 58 (1st Dept 1959) and Morrison v National Broadcasting 
Co., 24 AD2d 284, 291, 266 NYS2d 406 (1st Dept 1965), rev’d on other 
grounds, 19 NY2d 453, 280 NYS2d 641, 227 NE2d 572 (1967), that the 
utterance of false information may be actionable “if done. . . . so reck- 
lessly and without regard to its consequences, that a reasonably prudent 
person should anticipate that damage to another will naturally follow.” 
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Thus, it appears that either actual knowledge or recklessness is suf- 
ficient under New York case law. But it is not enough that defendant, in 
the exercise of reasonable care, should have known of the falsity of the 
act or statement, see Dale System v General Teleradio, 105 F Supp 745 
(SDNY 1952); Remick Music Corporation v American Tobacco Co., 57 F 
Supp 475 (SDNY 1944); Restatement, Second, Torts & 623A, Comment 
d; Prosser, op cit supra at 438. Malice may be established by actual 
knowledge, proven directly or reasonably inferred, or recklessness, but 
not by negligence. (For a comparison with “constitutional malice” in def- 
amation cases involving public figures, see generally New York Times 
Co. v Sullivan, 376 US 254, 84 SCt 710 (1964); St. Amant v Thompson, 
390 US 727, 88 SCt 1323 (1968)). 


In the absence of privilege, malice may also be found from 
intentional interference with the plaintiffs interests, even though 
defendant is not motivated by ill will and even though he honestly and 
reasonably believes his statement or act to be true, Penn-Ohio Steel 
Corp. v Allis-Chalmers Mfg. Co., 7 AD2d 441, 184 NYS2d 58 (1st Dept 
1959); Restatement, Second, Torts § 623A and Comment d; Prosser, op 
cit supra at 438. When privilege exists, however, intentional interfer- 
ence by itself is not enough. In such case the words “intent to interfere 
with another person’s interests or” should be deleted from the third 
sentence of the fourth paragraph of the pattern charge. In such case 
also, the complaint must be dismissed unless evidence is introduced 
from which the jury can infer malice. Thus, one who asserts his rights 
under a patent, copyright, deed or lease may not be held for his asser-. 
tions notwithstanding the invalidity of his patent, Hovey v Rubber Tip 
Pencil Co., 57 NY 119 (1874); John W. Lovell Co. v Houghton, 116 NY 
520, 22 NE 1066 (1889); deed, Like v McKinstry, 41 Barb 186 (NY Gen 
Term 1863); or lease, Cornwell v Parke, 5 NYS 905 (Gen Term 1889), 
affd, 123 NY 657, 25 NE 955 (1890); unless it be shown that he knew it 
was invalid or that he acted with sole intent of injuring plaintiff rather 
than for protection of his own interest, see Union Car Advertising Co. v 
Collier, 263 NY 386, 189 NE 463 (1934). The question for the jury is 
whether defendant acted in good faith and in the honest belief that his 
statement was true or without such belief and for an improper purpose, 
such as preventing a sale by plaintiff, Kendall v Stone, NY Super 269, 
rev'd on other grounds, 5 NY 14; Hahn v Duveen, 133 Misc 871, 234 
NYS 185 (Sup 1929). “The absence of probable cause for the belief may 
permit the jury to infer that it does not exist, but it is not necessarily 
conclusive; and the advice of counsel, while it is evidence in favor of 
good faith, is likewise not determinative in itself.” Prosser, Torts (4th 
ed) 925, § 128. 


Privilege exists when a statement is fairly made by a person in dis- 
charge of a private or public duty, legal or moral, or in the conduct of 
his own affairs in a matter where his interests are concerned, John W. 
Lovell Co. v Houghton, 116 NY 520, 22 NE 1066 (1889). Whether 
defendant’s interest is such as to make his statement privileged is a 
question of law for the court; the existence of the facts on which the 
claim is based and the determination whether defendant acted in good 
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faith for the protection of his interests may be questions of fact for the 
jury, John W. Lovell Co. v Houghton, supra; Brooks v Harison, 91 NY 
83 (1883). The burden of proving the facts establishing the existence of 
an absolute or conditional privilege is on defendant, Restatement, 
Second, Torts § 651(2). 


The privilege so far discussed is the qualified or conditional privi- 
lege accorded a rival claimant to property for a business competitor, Re- 
statement, Second, Torts §§ 647, 649; Prosser, Torts (4th ed) 924—26, 
§ 128; 1 Harper & James, The Law of Torts 481, § 6.2. Qualified or 
conditional privilege for fair comment is also recognized, see Mack, 
Miller Candle Co. v Macmillan Co., 239 App Div 738, 269 NYS 33 (4th 
Dept 1934), aff'd, 266 NY 489, 195 NE 167 (1934); Purofied Down 
Products Corp. v National Ass’n of Bedding Mfrs., 97 NYS2d 683 (Sup 
1950); Prosser op cit, supra at 924; 1 Harper & James, op cit supra at 
485, § 6.3, and may present a question of good faith for the jury. 
However, the privilege of persons participating in judicial, legislative or 
executive proceedings, or of spouses, is absolute, Restatement, Second, 
Torts § 635; Prosser, op cit supra at 924; 1 Harper & James, op cit 
supra at 485, as is the privilege of fair report accorded by Civil Rights 
Law § 74, 1 Seelman, The Law of Libel (Accum. Supp.) 94, § 211, and 
see PJI 3:31 and comment. While the existence of the facts upon which 
the absolute privilege depends may be a question for the jury, the good 
faith of defendant is not in issue once the privilege is found to exist. 


The “Noerr-Pennington” doctrine, which arose originally in the 
antitrust field, protects the First Amendment right to petition the 
government and immunizes defendants from claims of injurious false- 
hood, even when defendant made the statements knowing they were 
false, Villanova Estates, Inc. v Fieldston Property Owners Ass'n, Inc., 
23 AD3d 160, 803 NYS2d 521 (1st Dept 2005). Where, however, 
defendant is shown to have no genuine interest in seeking governmental 
action, but seeks simply to harass or delay, the “sham” exception to the 
doctrine applies, see Alfred Weissman Real Estate, Inc. v Big V 
Supermarkets, Inc., 268 AD2d 101, 707 NYS2d 647 (2d Dept 2000). 
However, a successful effort to influence governmental action cannot be 
considered a sham, id. 


The statute of limitations for an “action to recover damages for 

. false words causing special damages” is one year, CPLR 215(3); 
Thome v Alexander & Louisa Calder Foundation, 70 AD3d 88, 890 
NYS2d 16 (1st Dept 2009). The claim accrues when the lien is recorded, 
Rosenbaum v New York, 24 AD3d 349, 806 NYS2d 543 (1st Dept 2.005), 
rev'd on other grounds, 8 NY3d 1, 828 NYS2d 228, 861 NE2d 43 (2006); 
but see Hanbidge v Hunt, 183 AD2d 700, 583 NYS2d 288 (2d Dept 
1992) (where plaintiff did not learn of easement until three years after 
it was filed, claim accrued when plaintiff made aware of easement and 
suffered damages). When words are the basis for the action the one- 
year period applies, see Milone v Jacobson, 78 AD2d 548, 432 NYS2d 30 
(2d Dept 1980). However, when the interference is a picture or an act 
and thus not within the wording of CPLR 215(3), it may be that the 
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three year limitation period of CPLR 214(4) or (5) applies (injury to 
property or personal injury), cf. Morrison v National Broadcasting Co., 
19 NY2d 453, 280 NYS2d 641, 227 NE2d 572 (1967); see also Goldberg 
v Sitomer, Sitomer & Porges, 97 AD2d 114, 469 NYS2d 81 (1st Dept 
1983), aff'd, 63 NY2d 831, 482 NYS2d 268, 472 NE2d 44 (1984). 


As to special damages, malice and privilege, compare the related 
defamation charges, PJI 3:26, 3:32, and 3:33. 
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PJI 3:56. Intentional Torts—Business Torts— 
Interference with Contract, Inducing Breach 


As you have heard, the plaintiff AB makes the 
following six claims: (1) that (he, she, it) had a 
contract with EF [describe nature of the alleged con- 
tract], (2) that the defendant CD knew about the 
contract, (3) that CD intentionally induced EF to 
breach the contract by [state manner in which CD al- 
legedly induced the breach], (4) that EF did, in fact, 
breach the contract by [state manner in which EF al- 
legedly breached the contract], (5) that EF would. not 
have breached the contract if it had not been for 
CD’s conduct and (6) that AB sustained damages 
as a result of EF’s breach. 


CD denies [state as appropriate: (1) that AB had a 
contract with EF, (2) that CD knew about the 
contract, (3) that CD intentionally induced EF to 
breach the contract, (4) that EF, in fact, breached 
the contract, (5) that EF would not have breached 
the contract had it not been for CD’s conduct, and 
(6) that AB sustained damages as a result of EF’s 
breach of contract]. 


For AB to recover, AB must prove that (he, she, 
it) had a contract with EF and that CD knew about 
that contract. To prove that CD knew about the 
contract between AB and EF, it is not necessary 
that CD had knowledge of the contract’s specific 
terms. AB must also prove that CD intentionally 
induced EF to breach the contract. An act is 
intentional if it is done deliberately and for the 
purpose of inducing a party to a contract to breach 
it. AB must also prove that EF,-in fact, breached 
the contract and that EF would not have breached 
had it not been for CD’s conduct. A contract is 
breached when one of the parties fails to do what 
(he, she, it) promised to do under the contract. An 
act induces a breach if it causes a party who 
otherwise would have complied with the contract 
not to do so. Additionally, AB must prove that (he, 
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she, it) sustained damages as a result of EF’s 
breach. 


[Where defendant claims economic interest or justifi- 
cation as a defense, state: CD claims that, even if (his, 
her, its) actions induced EF to breach the contract 
with AB, CD’s actions were justified because [state 
factual basis for defendant’s claim of justification such 
as: CD was a director of EF and claims to have been 
acting in that capacity to protect EF’s economic 
interest)]. Inducing a breach of contract is justi- 
fied when a (person, corporation, entity) (who, 
that) is responsible for protecting the interests of 
a (business, other entity) acts to protect those 
interests. A (person, corporation, entity) is not jus- 
tified in inducing a breach of contract if the 
(person’s, corporation’s, entity’s) sole purpose is to 
gain profit for (himself, herself, itself), or to cause 
harm to a contracting party, rather than to protect 
the interests of the (business, other entity).] 


[Where plaintiff claims that defendant’s justification 
defense is negated by defendant’s motive to secure 
personal gain or intent to harm plaintiff, state: AB 
claims that CD’s conduct was not justified because 
(state AB’s claims)]. 


[Where plaintiff claims that defendant’s justification 
defense is negated by defendant’s use of wrongful means, 
state: A (person, corporation, entity) is not justified 
in inducing a breach of contract if the (person, 
corporation, entity) uses wrongful means. In this 
case, AB claims that CD used wrongful means in 
that: set forth claimed conduct constituting wrongful 
means.) | 


If you decide (1) that AB had a contract with 
EF, (2) that CD knew about the contract between 
AB and EF, (3) that CD intentionally induced EF to 
breach the contract, (4) that EF, in fact, breached 
the contract, (5) that EF would not have breached 
the contract had it not been for CD’s conduct, and 
(6) that AB sustained damages as a result of EF’s 
breach; [where economic interest or justification defense 
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has been raised, add as appropriate: (7) that CD acted 
solely to secure personal gain, CD acted solely to 
harm AB, CD used wrongful means in that: set forth 
claimed conduct constituting wrongful means)], you will 
find CD liable to AB and will proceed to consider 
the amount of AB’s damages. On the other hand, if 
you decide [state as appropriate: (1) that AB did not 
have a contract with EF, or (2) that CD did not 
know about the contract between AB and EF, or 
(3) that CD did not intentionally induce EF to 
breach that contract, or (4) that EF did not, in fact, 
breach the contract, or (5) that EF would have 
breached the contract with AB even if it had it not 
been for CD’s conduct, or (6) that AB did not 
sustain damages as a result of EF’s breach], [where 
the economic interest or justification defense has been 
raised, add as appropriate: or (7) [state as appropriate: 
that CD did not act solely to secure personal gain, 
CD did not act solely to harm AB, CD did not use 
wrongful means by (set forth claimed conduct constitut- 
ing wrongful means)], you will find that CD is not li- 
able to AB and you will proceed no further [state 
where appropriate: on this claim]. 


I am going to provide you with a written 
verdict form. You will decide this case by answer- 
ing the following questions: see PJI 3:56 SV. 


Comment 


Caveat 1: The charge contemplates that a plaintiff may overcome 
an economic interest or justification defense by showing that, notwith- 
standing defendant’s stated reason for interfering with the contract, 
defendant acted solely for personal gain or to harm plaintiff or acted 
through the use of wrongful means. The most common application of 
this part of the charge is in cases where a corporate director or officer 
who caused the corporation to breach a contract had a personal motive 
such as the likelihood of his or her own financial gain. Where plaintiff 
claims that defendant was not justified because of the use of wrongful 
means, the question whether the claimed conduct constituted “wrongful 
means” is for the court and the only question for the jury is whether 
defendant engaged in the conduct. The charge reflects that principle. 


Caveat 2: To be distinguished from cases involving tortious 
interference with binding contracts are those involving tortious interfer- 
ence with prospective contracts, prospective advantage and prospective 
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business relationships. Cases dealing with contracts that are termina- 
ble at will are in the latter category, Guard-Life Corp. v S. Parker 
Hardware Mfg. Corp., 50 NY2d 183, 428 NYS2d 628, 406 NE2d 445 
(1980). For a charge and discussion on tortious interference with pro- 
spective contracts, prospective advantage and prospective business 
relationships, see PJI 3:57. 


Based on White Plains Coat & Apron Co., Inc. v Cintas Corp., 8 
NY3d 422, 835 NYS2d 530, 867 NE2d 381 (2007); Lama Holding Co. v 
Smith Barney Inc., 88 NY2d 413, 646 NYS2d 76, 668 NE2d 1370 (1996); 
Foster v Churchill, 87 NY2d 744, 642 NYS2d 583, 665 NE2d 153 (1996); 
A.S. Rampell, Inc. v Hyster Co., 3 NY2d 369, 165 NYS2d 475, 144 NE2d 
371 (1957); Israel vy Wood Dolson Co., 1 NY2d 116, 151 NYS2d 1, 134 
NE2d 97 (1956); Hornstein v Podwitz, 254 NY 443, 173 NE 674 (1930); 
Campbell v Gates, 236 NY 457, 141 NE 914 (1923); Lamb v S. Cheney 
& Son, 227 NY 418, 125 NE 817 (1920); MUFG Union Bank, N.A. v 
Axos Bank, 196 AD3d 442, 152 NYS3d 114 (1st Dept 2021); Burrowes v 
Combs, 25 AD3d 370, 808 NYS2d 50 (1st Dept 2006); Cantor Fitzgerald 
Associates, L.P. v Tradition North America, Inc., 299 AD2d 204, 749 
NYS2d 249 (1st Dept 2002); Gold Medal Farms, Inc. v Rutland County 
Co-op. Creamery, Inc., 9 AD2d 473, 195 NYS2d 179 (8d Dept 1959). 


While New York law recognizes the tort of interference with both 
prospective and existing contracts, greater protection is accorded an 
interest in the latter because, as a general rule, the need to respect in- 
dividual contract rights outweighs the public benefit to be derived from 
unfettered competition. In contrast, a lesser form of protection is ac- 
corded prospective contracts and business relationships, because they 
involve a less substantive, more speculative interest. In the latter class 
of cases, liability for interference will be imposed only on proof of ad- 
ditional culpable conduct on the part of the interferer, White Plains 
Coat & Apron Co., Inc. v Cintas Corp., 8 NY3d 422, 835 NYS2d 530, 
867 NE2d 381 (2007) (citing PJI); Guard-Life Corp. v S. Parker 
Hardware Mfg. Corp., 50 NY2d 183, 428 NYS2d 628, 406 NE2d 445 
(1980). Thus, the elements of a claim for interference with contract do 
not include wrongful means or motive to cause harm, while a claim for 
interference with prospective contract or business relationship does, 
NBT Bancorp Inc. v Fleet/Norstar Financial Group, Inc., 87 NY2d 614, 
641 NYS2d 581, 664 NE2d 492 (1996); see MUFG Union Bank, N.A. v 
Axos Bank, 196 AD3d 442, 152 NYS3d 114 (1st Dept 2021). | 


The elements of the tort of interference with contract arethe exis- 
tence of a valid contract between the plaintiff and a third party, 
defendant’s knowledge of that contract, defendant’s intentional procure- 
ment of the breach of the contract without justification, actual breach of 
the contract, and plaintiffs damages resulting from the breach, Oddo 
Asset Management v Barclays Bank PLC, 19 NY3d 584, 950 NYS2d 
325, 973 NE2d 735 (2012); White Plains Coat & Apron Co., Inc. v Cintas 
Corp., 8 NY3d 422, 835 NYS2d 530, 867 NE2d 381 (2007) (citing PJI); 
Lama Holding Co. v Smith Barney Inc., 88 NY2d 413, 646 NYS2d 76, 
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668 NE2d 1370 (1996); NBT Bancorp Inc. v Fleet/Norstar Financial 
Group, Inc., 87 NY2d 614, 641 NYS2d 581, 664 NE2d 492 (1996); Foster 
v Churchill, 87 NY2d 744, 642 NYS2d 583, 665 NE2d 153 (1996); Kronos, 
Inc. v AVX Corp., 81 NY2d 90, 595 NYS2d 931, 612 NE2d 289 (1993); 
MUFG Union Bank, N.A. v Axos Bank, 196 AD3d 442, 152 NYS3d 114 
(1st Dept 2021); Stuart’s, LLC v Edelman, 196 AD3d 711, 152 NYS3d 
472 (2d Dept 2021); Nostalgic Partners, LLC v New York Yankees 
Partnership, 205 AD3d 426, 168 NYS3d 444 (1st Dept 2022); Barry’s 
Auto Body of NY, LLC v Allstate Fire & Casualty Insurance Company, 
190 AD3d 807, 140 NYS3d 246 (2d Dept 2021); Shear Enterprises, LLC 
v Cohen, 189 AD3d 423, 1837 NYS3d 306 (1st Dept 2020); Oxford Health 
Plans (N.Y.), Inc. v Biomed Pharmaceuticals, Inc., 181 AD3d 808, 122 
NYS3d 47 (2d Dept 2020); Gutierrez v McGrath Management Services, 
Inc., 152 AD3d 498, 59 NYS3d 52 (2d Dept 2017); Kickertz v New York 
University, 110 AD3d 268, 971 NYS2d 271 (1st Dept 2013); American 
Preferred Prescription, Inc. v Health Management, Inc., 252 AD2d 414, 
678 NYS2d 1 (1st Dept 1998); Andrew Greenberg Inc. v Sir-Tech 
Software Inc., 245 AD2d 1004, 667 NYS2d 83 (3d Dept 1997) (citing 
PJI). Additionally, the plaintiff must show that the breach would not 
have occurred absent defendant’s conduct, Macy’s Inc. v Martha Stewart 
Living Omnimedia, Inc., 127 AD3d 48, 6 NYS38d 7 (1st Dept 2015). 
Some courts also hold that lack of justification is an element that must 
be pleaded and proven, Lama Holding Co. v Smith Barney Inc., 88 
NY2d 413, 646 NYS2d 76, 668 NE2d 1370 (1996); Oxford Health Plans 
(N.Y.), Inc. v Biomed Pharmaceuticals, Inc., supra; Miller v Theodore- 
Tassy, 92 AD3d 650, 9388 NYS2d 172 (2d Dept 2012). Where these ele- 
ments have been satisfied, plaintiff may recover although defendant 
was engaged in lawful behavior, NBT Bancorp Inc. v Fleet/Norstar 
Financial Group, Inc., supra. Additionally, plaintiff must show a causal 
relationship between defendant’s actions and the third party’s breach, 
Cantor Fitzgerald Associates, L.P. v Tradition North America, Inc., 299 
AD2d 204, 749 NYS2d 249 (1st Dept 2002); Concert House, Inc. v 
Brandt, 36 AD2d 172, 319 NYS2d 503 (1st Dept 1971), that is sup- 
ported by more than mere speculation, Ferrandino & Son, Inc. v 
Wheaton Builders, Inc., LLC, 82 AD3d 1035, 920 NYS2d 123 (2d Dept 
2011). 


In A.S. Rampell, Inc. v Hyster Co., 3 NY2d 369, 165 NYS2d 475, 
144 NE2d 371 (1957), the Court of Appeals recognized that the require- 
ment of actual malice, in the sense of ill will, as an element of plaintiffs 
case had been abandoned. Instead, in this context, the concept of malice 
has been limited to mean only “the intentional doing of a wrongful act 
without legal or social justification,” Hornstein v Podwitz, 254 NY 443, 
173 NE 674 (1930); Campbell v Gates, 236 NY 457, 141 NE 914 (1923); 
Lamb v S. Cheney & Son, 227 NY 418, 125 NE 817 (1920). A line of 
post-A.S. Rampell cases in the Third Department continues to state 
that a tortious interference with contract action cannot succeed in the 
absence of a showing that defendants’ intent was “solely malicious,” 
Williams Oil Co., Inc. v Randy Luce E-Z Mart One, LLC., 302 AD2d 
736, 757 NYS2d 341 (3d Dept 2003); Andrew Greenberg Inc. v Sir-Tech 
Software Inc., 245 AD2d 1004, 667 NYS2d 83 (3d Dept 1997); Rosario- 
Suarz v Wormuth Bros. Foundry Inc., 233 AD2d 575, 649 NYS2d 225 


611 


PJI 3:56 PaTTreRN JuRY INSTRUCTIONS 


(8d Dept 1996); Stiso v Inserra Supermarkets Inc., 179 AD2d 878, 578 
NYS2d 680 (3d Dept 1992); see also Catinella v Mel Weitz Supermarkets, 
Inc, 286 AD2d 361, 728 NYS2d 721 (2d Dept 2001). Similarly, the 
Fourth Department has held that the plaintiff must establish that the 
defendant acted solely out of malice or used improper or illegal means 
amounting to a crime or independent tort, Munno v Rochester, 197 
AD3d 925 (4th Dept 2021). The First Department has held that “malice 
is not an element of tortious interference with contract”, EVEMeta, LLC 
v Siemens Convergence Creators Corporation, 173 AD38d 551, 104 
NYS3d 607 (1st Dept 2019). In any event, care must be taken to 
distinguish between the tort of interference with contract and prima 
facie tort, as to which intention to harm is always required, Benton v 
Kennedy-Van Saun Mfg. & Eng. Corp., 2 AD2d 27, 152 NYS2d 955 (1st 
Dept 1956); see Cohen’s West 14th Street Corp. v Parker 14th Associ- 
ates, 125 AD2d 249, 509 NYS2d 340 (1st Dept 1986); see also Wegman 
v Dairylea Co-op., Inc., 50 AD2d 108, 376 NYS2d 728 (4th Dept 1975). 
Further, recovery may not be had for negligent, as distinct from 
intentional, interference with contract, Alvord and Swift v Stewart M. 
Muller Const. Co., Inc., 46 NY2d 276, 413 NYS2d 309, 385 NE2d 1238 
(1978); Montano v Watervliet, 47 AD3d 1106, 850 NYS2d 273 (3d Dept 
2008); Harris v Fort Ann, 35 AD8d 928, 825 NYS2d 804 (3d Dept 2006); 
Reliance Ins. Co. v Morris Associates, P.C., 200 AD2d 728, 607 NYS2d 
106 (2d Dept 1994); see Barry & Sons, Inc. v Instinct Productions LLC, 
15 AD3d 62, 788 NYS2d 71 (1st Dept 2005). 


I. Requirement of a Valid Contract 


The tort of interference with contract requires the existence of a 
valid contract between plaintiff and a third party, Lama Holding Co. v 
Smith Barney Inc., 88 NY2d 413, 646 NYS2d 76, 668 NE2d 1370 (1996); 
Vendetti v Zywiak, 191 AD3d 1268, 140 NYS3d 635 (4th Dept 2021); 
Cooper v Hodge, 28 AD3d 1149, 814 NYS2d 447 (4th Dept 2006). Thus, 
there is no cause of action when the contract has expired, Willis Re Inc. 
v Hudson, 29 AD3d 489, 816 NYS2d 43 (1st Dept 2006); Winer v Glaser, 
3 AD2d 656, 158 NYS2d 1016 (1st Dept 1957), or is void because it is in 
restraint of trade, Paramount Pad Co. v Baumrind, 4 NY2d 393, 175 
NYS2d 809, 151 NE2d 609 (1958); see Howard Systems Intern., Inc. v 
IMI Systems, Inc., 192 AD2d 371, 596 NYS2d 48 (1st Dept 1993). 


A contract terminable at will or a voidable contract cannot be the 
basis of an action for tortious interference with contract but may be the 
subject of an action for tortious interference with prospective business- 
relationship where the interference occurs by wrongful means, Guard- 
Life Corp. v S. Parker Hardware Mfg. Corp., 50 NY2d 183, 428 NYS2d 
628, 406 NE2d 445 (1980); LoPresti v Florio, 71 AD3d 574, 899 NYS2d 
10 (1st Dept 2010); Hoesten v Best, 34 AD3d 1438, 821 NYS2d 40 (1st 
Dept 2006); Lockheed Martin Corp. v Aatlas Commerce Inc., 283 AD2d 
801, 725 NYS2d 722 (3d Dept 2001); American Preferred Prescription, 
Inc. v Health Management, Inc., 252 AD2d 414, 678 NYS2d 1 (1st Dept 
1998); see PJI 3:57; see also Ginarte Gallardo Gonzalez & Winograd v 
Schwitzer, 193 AD3d 614, 148 NYS3d 56 (1st Dept 2021); Hobler v 
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Hussain, 111 AD3d 1006, 975 NYS2d 212 (38d Dept 2013) (character- 
izing claim based on breach of employment contract that was termina- 
ble at will as tortious interference with contract but applying elements 
of tortious interference with prospective relationship). Unless the evi- 
dence shows the contract to be one for a term, it will be assumed to be 
terminable at will, A.S. Rampell, Inc. v Hyster Co., 3 NY2d 369, 165 
NYS2d 475, 144 NE2d 371 (1957). Contracts in violation of the Statute 
of Frauds are void and therefore not a proper subject for an interference- 
with-contract action, Dung v Parker, 52 NY 494 (1873); Hill v Coates, 
78 AD38d 4389, 911 NYS2d 294 (1st Dept 2010); Rhoads v New York 
State Urban Development Corp., 207 AD2d 955, 616 NYS2d 834 (4th 
Dept 1994). 


Medical staff by-laws may form the basis of an interference action, 
see Giannelli v St. Vincent’s Hosp. and Medical Center of New York, 
160 AD2d 227, 553 NYS2d 677 (1st Dept 1990) (alleged failure of chief 
of surgery to comply with by-laws in suspending plaintiffs hospital 
privileges). 


Section 301 of the Labor-Management Relations Act (LMRA), 29 
U.S.C. § 185, preempts state law causes of action that depend on the in- 
terpretation of collective bargaining agreements covered by the Act. 
Since an essential element of a tortious interference claim is whether a 
valid contract was breached, the preemption provisions of LMRA 
preclude the interposition of a such a claim where the contract alleged 
to have been breached is within the LMRA’s purview, Pabon v Many, 99 
AD3d 773, 952 NYS2d 241 (2d Dept 2012). Where the contract alleged 
to have been breached is a collective bargaining agreement with a mu- 
nicipal entity not covered by LMRA, the employee generally cannot re- 
cover since he or she is ordinarily not treated as a third-party benefi- 
ciary entitled to enforce the contract, Fiore v Whitestown, 125 AD3d 
1527, 4 NYS3d 421 (4th Dept 2015). 


II. Requirement of a Breach 


To establish a cause of action for tortious interference with contract, 
there must have been a breach of contract, Oddo Asset Management v 
Barclays Bank PLC, 19 NY3d 584, 950 NYS2d 325, 973 NE2d 735 
(2012); NBT Bancorp Inc. v Fleet/Norstar Financial Group, Inc., 87 
NY2d 614, 641 NYS2d 581, 664 NE2d 492 (1996); Jack L. Inselman & 
Co., Inc. v FNB Financial Co., 41 NY2d 1078, 396 NYS2d 347, 364 
NE2d 1119 (1977); Davis v Williams, 59 AD2d 660, 398 NYS2d 281 (1st 
Dept 1977), affd, 44 NY2d 882, 407 NYS2d 630, 379 NE2d 158 (1978); 
see Barry’s Auto Body of NY, LLC v Allstate Fire & Casualty Insurance 
Company, 190 AD3d 807, 140 NYS3d 246 (2d Dept 2021) (tortious 
interference claim dismissed where plaintiff failed to allege contract 
was breached); Atlas MF Mezzanine Borrower, LLC v Macquarie Texas 
Loan Holder LLC, 174 AD3d 150 (1st Dept 2019) (without claim for 
breach of loan agreement, plaintiff's claim for tortious interference with 
loan agreement dismissed); Ford v Sidney, 139 AD2d 848, 527 NYS2d 
582 (3d Dept 1988) (nonfulfillment of a condition precedent is not breach 
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of contract and thus does not support tortious interference with contract 
claim). The occurrence of a breach is an essential element that must be 
pleaded, Benton v Kennedy-Van Saun Mfg. & Eng. Corp., 2 AD2d 27, 
152 NYS2d 955 (1st Dept 1956), and proved as part of plaintiffs prima 
facie case, Israel v Wood Dolson Co., 1 NY2d 116, 151 NYS2d 1, 134 
NE2d 97 (1956). 


III. Parties to a Tortious Interference Action 


A. Who May Bring the Action 


The plaintiff in a tortious interference action need not be one of the 
contracting parties. It is sufficient that the person or entity seeking 
relief is one, such as a third-party beneficiary, who has rights under the 
contract, see Newin Corp. v Hartford Acc. & Indem. Co., 37 NY2d 211, 
371 NYS2d 884, 333 NE2d 163 (1975); Associated Flour Haulers & 
Warehousemen v Hoffman, 282 NY 173, 26 NE2d 7 (1940); Philippson v 
Hexalon Real Estate, Inc., 111 AD2d 126, 489 NYS2d 506 (1st Dept 
1985). Note, however, that the third-party beneficiary contract must be 
valid and binding, Burns Jackson Miller Summit & Spitzer v Lindner, 
59 NY2d 314, 464 NYS2d 712, 451 NE2d 459 (1983). 


A party with a sublicense or a subcontract with a general contrac- 
tor is not a third-party beneficiary of the agreement between licensee 
and licensor, Artwear, Inc. v Hughes, 202 AD2d 76, 615 NYS2d 689 (1st 
Dept 1994), or between the general contractor and the project owner, 
Alvord and Swift v Stewart M. Muller Const. Co., Inc., 46 NY2d 276, 
413 NYS2d 309, 385 NE2d 1238 (1978). Rather, sublicensees and 
subcontractors are merely incidental beneficiaries and they may not sue 
for tortious interference with the license or general contractor’s agree- 
ment unless they can show that an intentional tort was committed in 
the sense of an intention to harm plaintiff without economic or other 
lawful excuse or justification, Alvord and Swift v Stewart M. Muller 
Const. Co., Inc., supra; see Artwear, Inc. v Hughes, supra. 


A stockholder may not sue for interference with contract rights of a 
corporation, Routsis v Swanson, 26 AD2d 67, 270 NYS2d 908 (1st Dept 
1966); Remy Beverages v Myer, 56 NYS2d 828 (Sup 1945), affd, 269 
App Div 1013, 59 NYS2d 371 (1st Dept 1945). 


B. Who May Be Liable 


Only a stranger to a contract, such as a third party, can be liable 
for tortious interference with a contract, Vendetti v Zywiak, 191 AD3d 
1268, 140 NYS3d 635 (4th Dept 2021); Angelino v Freedus, 69 AD3d 
1203, 893 NYS2d 668 (3d Dept 2010); Kassover v Prism Venture 
Partners, LLC, 53 AD3d 444, 862 NYS2d 493 (1st Dept 2008); Koret, 
Inc. v Christian Dior, S.A., 161 AD2d 156, 554 NYS2d 867 (1st Dept 
1990). Thus, a tortious-interference claim does not lie against a contract- 
ing party, Sutton v Houllou, 191 AD8d 1031, 141 NYS3d 501 (2d Dept 
2021); Widewaters Property Development Co., Inc. v Katz, 38 AD3d 


614 


Torts OTHER THAN NEGLIGENCE PJI 3:56 


1220, 836 NYS2d 746 (4th Dept 2007); Werner v Katal Country Club; 
234 AD2d 659, 650 NYS2d 866 (3d Dept 1996); Winicki v Olean; 203 
AD2d 898, 611 NYS2d 379 (4th Dept 1994); Tri-Delta Aggregates, Inc. v 
Goodell, 188 AD2d 1051, 592 NYS2d 205 (4th Dept 1992); Mihalakis v 
Cabrini Medical Center (CMC), 151 AD2d 345, 542 NYS2d 988 (1st 
Dept 1989); Cuker Industries, Inc. v William L. Crow Const. Co., 6 
AD2d 415, 178 NYS2d 777 (1st Dept 1958); see Mallory Factor Inc. v 
Schwartz, 146 AD2d 465, 536 NYS2d 752 (1st Dept 1989) (“if one has 
an action for breach of contract, he should not also have a cause of ac- 
tion for inducement to breach against the same defendant”). A cause of 
action for tortious interference with contract may be maintained against 
a defendant who is neither an actual nor a potential competitor, Mahoney 
v Temporary Com’n of Investigation of State of N.Y., 165 AD2d 233, 565 
NYS2d 870 (3d Dept 1991). 


In Sutton 58 Associates LLC v Pilevsky, 36 NY3d 297, 140 NYS3d 
897, 164 NE3d 984 (2020), the Court of Appeals held that federal bank- 
ruptcy law does not preempt a tortious interference cause of action, 
based upon conduct that occurred prior to the filing of a bankruptcy pe- 
tition, against non-debtors who induced the debtor to breach a contract 
with the plaintiff. In that case, the plaintiff loaned monies to a nonparty, 
who contractually agreed not to incur any additional debt. The plaintiff 
alleged that the defendants induced the nonparty entity to incur ad- 
ditional debts in violation of the loan agreement, which prejudiced the 
plaintiff when the nonparty entered bankruptcy. The Court of Appeals 
held that the plaintiff could pursue a tortious interference of contract 
cause of action based upon the defendants’ pre-petition conduct, id. 


1. Corporate Officers and Directors 


Inasmuch as a corporate entity can act only through its officers and 
directors, a corporate officer is not liable for tortious interference with a 
contract between the corporation and another party absent evidence 
that the acts, whether or not within the officer’s corporate authority, 
were performed with malice and were calculated to impair plaintiffs 
business or for the personal profit of defendant, Shear Enterprises, LLC 
v Cohen, 189 AD3d 423, 1387 NYS3d 306 (1st Dept 2020); Stern v H. 
DiMarzo, Inc., 77 AD3d 730, 909 NYS2d 480 (2d Dept 2010); Joan 
Hansen & Co., Inc. v Everlast World’s Boxing Headquarters Corp., 296 
AD2d 103, 744 NYS2d 384 (1st Dept 2002); Hoag v Chancellor, Inc., 246 
AD2d 224, 677 NYS2d 531 (1st Dept 1998); see Murtha v Yonkers Child 
Care Ass’n, Inc., 45 NY2d 913, 411 NYS2d 219, 383 NE2d 865 (1978) 
(corporate officer not liable for inducing breach of contract between 
corporation and corporate employee if he or she acted in good faith and 
did not commit independent torts or predatory acts); Angelino v Freedus, 
69 AD3d 1203, 893 NYS2d 668 (3d Dept 2010) (principal of professional 
corporation not liable for interfering with lease between professional 
corporation and landlord); see also Petkanas v Kooyman, 303 AD2d 303, 
759 NYS2d 1 (1st Dept 2003) (shareholder); Tri-Delta Aggregates, Inc. v 
Goodell, 188 AD2d 1051, 592 NYS2d 205 (4th Dept 1992) (municipal of- 
ficer acting within scope of authority). Where a tortious-interference- 
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with-contract claim is asserted against the breaching corporation’s of- 
ficers and directors, some courts have imposed an enhanced pleading 
requirement and have required that plaintiff specifically allege that the 
individual defendant acted for his or her personal gain or with actual 
malice, Joan Hansen & Co., Inc. v Everlast World’s Boxing Headquar- 
ters Corp., supra; see Greenbacker Residential Solar LLC. v OneRoof 
Energy, Inc., 174 AD3d 437, 102 NYS3d 428 (1st Dept 2019) (complaint 
dismissed for failure to assert that defendant personally benefitted from 
corporation’s alleged breach); Kosowsky v Willard Mountain, Inc., 90 
AD3d 1127, 984 NYS2d 545 (38d Dept 2011); Petkanas v Kooyman, 
supra. 


A cause of action for interference with contract was stated where 
plaintiff alleged that the defendant, who was owner and officer of 
company, chose to use company revenues to pay down his own exposure, 
pursuant to a personal guarantee, to one creditor of the company, 
instead of using company’s revenue to pay plaintiff creditor for outstand- 
ing goods and services provided to the company, and where the plaintiff 
did so to give himself time to secure employment with the entity that 
purchased the assets of the company, C.H.A. Design Export (H.K.) Ltd. 
v Miller, 191 AD3d 459, 142 NYS3d 18 (1st Dept 2021). Also, a cause of 
action for interference with contract was stated where plaintiff alleged 
that a controlling shareholder, who caused the corporation to breach a 
consulting agreement with plaintiff, acted for his own personal benefit 
to effect a forfeiture of plaintiffs stock option which would have diluted | 
defendant’s interest as the controlling shareholder, Zuckerwise v 
Sorceron Inc., 289 AD2d 114, 735 NYS2d 100 (1st Dept 2001); see Navarro 
v Fiorita, 271 App Div 62, 62 NYS2d 730 (1st Dept 1946), affd, 296 NY 
783, 71 NE2d 468 (1947); Bank of New York v Berisford Intern., 190 
AD2d 622, 594 NYS2d 152 (1st Dept 1993); Buckley v 112 Central Park 
South, Inc., 285 App Div 331, 186 NYS2d 233 (1st Dept 1954). Addition- 
ally, a corporate officer could be held liable where his activity involved 
independent tortious acts, International Credit Brokerage Co., Inc. v 
Agapov, 249 AD2d 77, 671 NYS2d 64 (1st Dept 1998) (director displayed 
forged documents to key employee to persuade him to prematurely 
terminate employment agreement). The corporate-official rule applies 
with equal force to public officials acting within the scope of their 
authority, Tri-Delta Aggregates, Inc. v Goodell, 188 AD2d 1051, 592 
NYS2d 205 (4th Dept 1992); Widger v Central School Dist. No. 1 of 
Towns of Ellicottville, Great Valley, East Otto, Franklinville, Humphrey 
and Mansfield, Cattaraugus County, 20 AD2d 296, 247 NYS2d 364 (4th 
Dept 1964) (school board members). 


It should be noted that some of the foregoing cases treat the right 
of a corporate officer or shareholder to interfere with a corporate 
contract (unless he or she acts for personal self-interest or commits an 
independent tort) as either a qualified privilege or immunity or a form 
of justification, see Murtha v Yonkers Child Care Ass’n, Inc., 45 NY2d 
913, 411 NYS2d 219, 383 NE2d 865 (1978); Navarro v Fiorita, 271 App 
Div 62, 62 NYS2d 730 (1st Dept 1946), affd, 296 NY 783, 71 NE2d 468 
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(1947); Hoag v Chancellor, Inc., 246 AD2d 224, 677 NYS2d 531 (1st 
Dept 1998); Buckley v 112 Central Park South, Inc., 285 App Div 331, 
136 NYS2d 233 (1st Dept 1954); Comment, infra. The terminology has 
little practical significance in this context, since, whether regarded as a 
qualified privilege or immunity or a form of justification, the principle 
that the conduct is not actionable absent a showing intent to cause 
harm, self-interest or independent tortious conduct is the same. 


2. Agents and Attorneys 


Agents may not be held liable for inducing their principals to breach 
a contract unless they did not act in good faith and commit independent 
torts or predatory acts directed at another for personal pecuniary gain, 
Schmidt & Schmidt, Inc. v Charlton, 68 AD3d 1314, 890 NYS2d 693 (3d 
Dept 2009); First American Commercial Bancorp, Inc. v Saatchi & 
Saatchi Rowland, Inc., 55 AD3d 1264, 865 NYS2d 424 (4th Dept 2008); 
BIB Const. Co. Inc. v Poughkeepsie, 204 AD2d 947, 612 NYS2d 283 (3d 
Dept 1994); Nu-Life Const. Corp. v Board of Educ. of City of New York, 
204 AD2d 106, 611 NYS2d 529 (1st Dept 1994); see Vendetti v Zywiak, 
191 AD3d 1268, 140 NYS3d 635 (4th Dept 2021) (government employee 
acting on behalf of employer and within scope of authority cannot be li- 
able for inducing a breach of contract involving employer); Marks v 
Smith, 65 AD3d 911, 885 NYS2d 463 (1st Dept 2009); Shaw v Merrick, 
60 AD2d 830, 401 NYS2d 508 (1st Dept 1978). Thus, an attorney is not 
liable for inducing his or her principal to breach a contract with a third 
person, at least where the attorney acted on behalf of the principal 
within the scope of the attorney’s authority, Burger v Brookhaven 
Medical Arts Bldg., Inc., 131 AD2d 622, 516 NYS2d 705 (2d Dept 1987); 
Kline v Schaum, 174 Misc2d 988, 673 NYS2d 992 (AppT 1997) (attorney 
representing seller in real estate closing not liable for intentional 
interference with broker’s contractual right to commission absent alle- 
gation that attorney acted outside scope of authority). 


3. Conspirators 


Since there is no cause of action in New York for the substantive 
tort of conspiracy, Errant Gene Therapeutics, LLC v Sloan-Kettering 
Institute for Cancer Research, 174 AD3d 473, 106 NYS3d 302 (1st Dept 
2019), there can be no cause of action for conspiracy to breach a contract, 
North Shore Bottling Co. v C. Schmidt & Sons, Inc., 22 NY2d 171, 292 
NYS2d 86, 239 NE2d 189 (1968); Smith v Fitzsimmons, 180 AD2d 177, 
584 NYS2d 692 (4th Dept 1992); Associated Coal Sales Corp. v Hughes, 
64 AD2d 562, 406 NYS2d 827 (1st Dept 1978); see MBF Clearing Corp. 
v Shine, 212 AD2d 478, 623 NYS2d 204 (1st Dept 1995) (contracting 
party does not have cause of action against other contracting party for 
conspiring to breach contract or for inducing breach); Rennert Diana & 
Co., Inc. v Kin Chevrolet, Inc., 187 AD2d 589, 524 NYS2d 481 (2d Dept 
1988) (same); Cuker Industries, Inc. v William L. Crow Const. Co., 6 
AD2d 415, 178 NYS2d 777 (1st Dept 1958) (same). However, allegations 
of conspiracy are permitted when they serve to connect a defendant to 
an otherwise actionable tort, North Shore Bottling Co. v C. Schmidt & 
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Sons, supra; Hoag v Chancellor, Inc., 246 AD2d 224, 677 NYS2d 531 
(1st Dept 1998). 


IV. Defendant’s Knowledge of the Contract 


Defendant’s actual knowledge of an existing contract is an essential 
element of a cause of action for tortious interference, Associated Flour 
Haulers & Warehousemen v Hoffman, 282 NY 173, 181, 26 NE2d 7 
(1940); Roulette Records, Inc. v Princess Production Corp., 15 AD2d 
335, 224 NYS2d 204 (1st Dept 1962), affd, 12 NY2d 815, 236 NYS2d 65, 
187 NE2d 132 (1962); Ferraro v Finger Lakes Racing Ass’n, Inc., 182 
AD2d 1072, 583 NYS2d 66 (4th Dept 1992); A A Tube Testing Co. v 
Sohne, 20 AD2d 639, 246 NYS2d 247 (2d Dept 1964); see Burns Jackson 
Miller Summit & Spitzer v Lindner, 88 AD2d 50, 452 NYS2d 80 (2d 
Dept 1982), affd, 59 NY2d 314, 464 NYS2d 712, 451 NE2d 459 (1983); 
Israel v Wood Dolson Co., 1 NY2d 116, 151 NYS2d 1, 134 NE2d 97 
(1956); Landmark Ventures, Inc. v InSightec, Ltd., 179 AD3d 493, 117 
NYS3d 204 (1st Dept 2020); Hoag v Chancellor, Inc., 246 AD2d 224, 677 
NYS2d 531 (1st Dept 1998). Defendant’s knowledge of plaintiffs contract 
rights must be actual rather than constructive, Roulette Records, Inc. v 
Princess Production Corp., supra; A A Tube Testing Co. v Sohne, supra, 
and defendant must have had the requisite actual knowledge at the 
time that the breach of a valid contract was induced, Bogoni v 
Friedlander, 197 AD2d 281, 610 NYS2d 511 (1st Dept 1994). Defendant 
need not, however, have had full knowledge of the detailed terms of the 
contract, Gold Medal Farms, Inc. v Rutland County Co-op. Creamery,,. 
Inc., 9 AD2d 473, 195 NYS2d 179 (3d Dept 1959). 


V. Intentional Procuring of a Breach 


While wrongful means need not be alleged or proved to state a 
cause of action for interference with a valid, existing and enforceable 
contract, see NBT Bancorp Inc. v Fleet/Norstar Financial Group, Inc., 
87 NY2d 614, 641 NYS2d 581, 664 NE2d 492 (1996), plaintiff must 
prove facts from which the jury can infer that defendant’s interference 
with the contract was intentional, Alvord and Swift v Stewart M. Muller 
Const. Co., Inc., 46 NY2d 276, 413 NYS2d 309, 385 NE2d 1238 (1978); 
Oxford Health Plans (N.Y.), Inc. v Biomed Pharmaceuticals, Inc., 181 
AD3d 808, 122 NYS3d 47 (2d Dept 2020); Harris v Fort Ann, 35 AD3d 
928, 825 NYS2d 804 (3d Dept 2006); Rosario-Suarz v Wormuth Bros. 
Foundry Inc., 2338 AD2d 575, 649 NYS2d 225 (38d Dept 1996); see Lama 
Holding Co. v Smith Barney Inc., 88 NY2d 413, 646 NYS2d 76, 668 
NE2d 1370 (1996); Artwear, Inc. v Hughes, 202 AD2d 76, 615 NYS2d 
689 (1st Dept 1994). The cause of action does not lie where the defendant 
acted negligently or the interference was merely incidental, Alvord and 
Swift v Stewart M. Muller Const. Co., Inc., supra; Harris v Fort Ann, 
supra. Persuasion to breach alone, as by an offer of better terms, is suf- 
ficient to constitute procurement of a breach of contract, Guard-Life 
Corp. v Parker Hardware Mfg. Corp., 50 NY2d 183, 428 NYS2d 628, 
406 NE2d 445 (1980); Nostalgic Partners, LLC v New York Yankees 
Partnership, 205 AD3d 426, 168 NYS3d 444 (1st Dept 2022). 
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A causal relationship between defendant’s actions and the third 
party’s breach of contract must be demonstrated, Cantor Fitzgerald 
Associates, L.P. v Tradition North America, Inc., 299 AD2d 204, 749 
NYS2d 249 (1st Dept 2002); Concert House, Inc. v Brandt, 36 AD2d 
172, 319 NYS2d 503 (1st Dept 1971); Burrowes v Combs, 25 AD3d 370, 
808 NYS2d 50 (1st Dept 2006). The necessary causal relationship may 
be established even if the party that breached had previously contem- 
plated breaking the contract, at least where no breach had occurred at 
the time of defendant’s inducement, Gold Medal Farms, Inc. v Rutland 
County Co-op. Creamery, Inc., 9 AD2d 473, 195 NYS2d 179 (3d Dept 
1959). 


A majority of the New York cases that have addressed the issue 
have held that defendant is liable for tortious interference only if the 
breach would not have occurred but for defendant’s conduct, National 
Financial Partners, Corp. v USA Tax and Ins. Services, Inc., 145 AD3d 
440, 41 NYS3d 704 (1st Dept 2016); Ullmannglass v Oneida, Ltd., 121 
AD3d 1871, 995 NYS2d 776 (3d Dept 2014); Schmidt & Schmidt, Inc. v 
Charlton, 103 AD3d 1011, 962 NYS2d 393 (8d Dept 2013); Bryce v 
Wilde, 39 AD2d 291, 333 NYS2d 614 (3d Dept 1972), aff'd, 31 NY2d 
882, 340 NYS2d 185, 292 NE2d 320 (1972); Sun Gold, Corp. v Stillman, 
95 AD3d 668, 946 NYS2d 24 (1st Dept 2012); Frank Crystal & Co., Inc. 
v Dillmann, 84 AD3d 704, 925 NYS2d 430 (ist Dept 2011); Ferrandino 
& Son, Inc. v Wheaton Builders, Inc., LLC, 82 AD3d 1035, 920 NYS2d 
123 (2d Dept 2011); Pitcock v Kasowitz, Benson, Torres & Friedman, 
LLP, 80 AD3d 453, 915 NYS2d 239 (1st Dept 2011); First American 
Commercial Bancorp, Inc. v Saatchi & Saatchi Rowland, Inc., 55 AD3d 
1264, 865 NYS2d 424 (4th Dept 2008); Burrowes v Combs, 25 AD3d 
370, 808 NYS2d 50 (1st Dept 2006); Lana & Samer, Inc. v Goldfine, 7 
AD3d 300, 776 NYS2d 66 (1st Dept 2004); Cantor Fitzgerald Associates, 
L.P. v Tradition North America, Inc., 299 AD2d 204, 749 NYS2d 249 
(1st Dept 2002); Washington Ave. Associates, Inc. v Euclid Equipment, 
Inc., 229 AD2d 486, 645 NYS2d 511 (2d Dept 1996); see Macy’s Inc. v 
Martha Stewart Living Omnimedia, Inc., 127 AD3d 48, 6 NYS3d 7 (1st 
Dept 2015); Madison Third Bldg. Companies, LLC v Berkey, 30 AD38d 
1146, 817 NYS2d 228 (1st Dept 2006); 68 Burns New Holding, Inc. v 
Burns Street Owners Corp., 18 AD3d 857, 796 NYS2d 677 (2d Dept 
2005); Velazquez v Lackmann Food Services at Old Country Road, Inc., 
251 AD2d 495, 674 NYS2d 413 (2d Dept 1998); Schuckman Realty, Inc. 
v Marine Midland Bank, N.A., 244 AD2d 400, 664 NYS2d 73 (2d Dept 
1997); see also Sutton & Edwards, Inc. v Samuels, 187 AD2d 501, 589 
NYS2d 609 (2d Dept 1992) (plaintiff must show more than “a qualified 
probability” that contract would have been completed except for 
interference). However, in Andrew Greenberg, Inc. v Svane, Inc., 36 
AD3d 1094, 880 NYS2d 358 (8d Dept 2007), and Egan Real Estate, Inc. 
v McGraw, 40 AD2d 299, 339 NYS2d 870 (4th Dept 1973), the courts 
used the “substantial factor” standard of causation; see Havana Central 
NY2 LLC v Lunney’s Pub, Inc., 49 AD3d 70, 852 NYS2d 32 (1st Dept 
2007) (same) and Kronish Lieb Weiner & Hellman LLP v Tahari, Ltd., 
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35 AD3d 317, 829 NYS2d 7 (1st Dept 2006) (cognizable claim for tor- 
tious interference does not require allegation that defendant’s conduct 
was sole proximate cause of harm). 


VII. Defenses 


A. Privilege 


Privilege may protect defendant’s conduct. Thus, attorneys are 
privileged with respect to advising their clients, even when such advice 
is erroneous, in the absence of fraud, collusion, malice or bad faith, 
Pursuit Inv. Management LLC v Alpha Beta Capital Partners, L.P., 127 
AD3d 580, 8 NYS3d 283 (1st Dept 2015); Halevi v Fisher, 81 AD3d 504, 
917 NYS2d 156 (1st Dept 2011); Purvi Enterprises, LLC v New York, 
62 AD3d 508, 879 NYS2d 410 (1st Dept 2009); Nihalani v Tekhomes, 
Inc., 177 AD2d 484, 576 NYS2d 28 (2d Dept 1991). 


A public officer may not be held liable for tortious interference with 
contract if the claim is based on a discretionary determination made in 
the course of his or her official duties, 4430 North Bailey, Inc. v 
Amherst, 9 AD3d 853, 780 NYS2d 250 (4th Dept 2004). 


B. Economic Interest or Justification 


The economic interest or justification defense is a defense to a claim 
of tortious interference with contract, Foster v Churchill, 87 NY2d 744, - 
642 NYS2d 583, 665 NE2d 153 (1996); Felsen v Sol Cafe Mfg. Corp., 24 
NY2d 682, 301 NYS2d 610, 249 NE2d 459 (1969); State Enterprises, 
Inc. v Southridge Co-op. Section 1, Inc., 18 AD2d 226, 238 NYS2d 724 
(lst Dept 1963). The defense, which appears to be analogous to the 
defense of qualified privilege, exists where there is reasonable justifica- 
tion for defendant’s acts, Alvord and Swift v Stewart M. Muller Const. 
Co., Inc., 46 NY2d 276, 413 NYS2d 309, 385 NE2d 1238 (1978); Hornstein 
v Podwitz, 254 NY 443, 173 NE 674 (1930); Campbell v Gates, 236 NY 
457, 141 NE 914 (1923); Lamb v S. Cheney & Son, 227 NY 418, 125 NE 
817 (1920). Economic interest or justification has generally been treated 
as a defense, White Plains Coat & Apron Co., Inc. v Cintas Corp., 8 
NY3d 422, 835 NYS2d 530, 867 NE2d 381 (2007); Foster v Churchill, 87 
NY2d 744, 642 NYS2d 583, 665 NE2d 153 (1996); Levine v Yokell, 258 
AD2d 296, 685 NYS2d 196 (1st Dept 1999). However, some decisions 
have stated in dictum that the absence of justification is an element of 
plaintiffs prima facie case, Oddo Asset Management v Barclays Bank 
PLC, 19 NY3d 584, 950 NYS2d 325, 973 NE2d 735 (2012); Lama 
Holding Co. v Smith Barney Inc., 88 NY2d 413, 646 NYS2d 76, 668 
NE2d 1370 (1996); Miller v Theodore-Tassy, 92 AD3d 650, 938 NYS2d 
172 (2d Dept 2012); Snyder v Sony Music Entertainment, Inc., 252 
AD2d 294, 684 NYS2d 235 (1st Dept 1999). The pattern charge adopts 
the former approach, as articulated in White Plains Coat & Apron Co., 
Inc. v Cintas Corp., supra, and Foster v Churchill, supra. 


In general, justification is a function of a number of circumstances 
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including the means employed, the nature of the rights interfered with, 
the relation between defendant and the parties to the contract, the 
private interests that the defendant sought to protect, and the social 
interests involved, Guard-Life Corp. v S. Parker Hardware Mfg. Corp., 
50 NY2d 1838, 428 NYS2d 628, 406 NE2d 445 (1980); MLI Industries, 
Inc. v New York State Urban Development Corp., 205 AD2d 998, 613 
NYS2d 977 (38d Dept 1994); see Restatement, Second, Torts, § 767. An 
economic interest sufficient to constitute justification does not require a 
strict ownership interest, E.F. Hutton Intern. Associates Ltd. v Shear- 
son Lehman Brothers Holdings, Inc., 281 AD2d 362, 723 NYS2d 161 
(1st Dept 2001) (economic interest as result of merger agreement not 
yet ratified by shareholders sufficient to justify interference). 


The interest of corporate directors in the economic condition of the 
corporation, Foster v Churchill, 87 NY2d 744, 642 NYS2d 583, 665 
NE2d 153 (1996), the economic interest of the parent or subsidiary of a 
corporation, WMW Machinery Co., Inc. v Koerber AG, 240 AD2d 400, 
658 NYS2d 385 (2d Dept 1997), and the financial interest of a 
stockholder, Felsen v Sol Cafe Mfg. Corp., 24 NY2d 682, 301 NYS2d 
610, 249 NE2d 459 (1969), may justify procuring the discharge of an 
employee of the enterprise even though the employee holds a contract 
for a term, see Restatement, Second, Torts, § 769. Further, the eco- 
nomic interest of a landlord in recovering possession of commercial 
premises for which rent was unpaid justifies interference with a contract 
between a tenant and a subtenant, B. Boman & Co., Inc. v Professional 
Data Management, Inc., 218 AD2d 637, 631 NYS2d 19 (1st Dept 1995); 
the interest of a corporate parent in protecting its economic interest 
justifies its interference with the contract of its subsidiary, Felsen v Sol 
Cafe Mfg. Corp., supra; see Koret, Inc. v Christian Dior, S.A., 161 AD2d 
156, 554 NYS2d 867 (1st Dept 1990); the economic interest in a merged 
entity that is possessed by the owners and principal of the parties to the 
merger agreement justifies interference with the merger agreement, 
Kassover v Prism Venture Partners, LLC, 53 AD3d 444, 862 NYS2d 
493 (1st Dept 2008); the economic interest of a franchisor-creditor justi- 
fies interference with the franchisees’ loan agreement, Wilmington Trust 
Co. v Burger King Corp., 34 AD3d 401, 826 NYS2d 205 (1st Dept 2006); 
the economic interest of a majority shareholder justifies its interference 
with paying deferred compensation to minority shareholders, Hirsch v 
Food Resources, Inc., 24 AD3d 293, 808 NYS2d 618 (1st Dept 2005); the 
interest of a bank in protecting its secured interest justifies its receipt 
and retention of accounts receivable that rendered the debtor financially 
unable to meet its obligations to a participant in a circular sale 
sequence, Ultramar Energy Ltd. v Chase Manhattan Bank, N.A., 179 
AD2d 592, 579 NYS2d 353 (1st Dept 1992); the interest of state agen- 
cies in dispensing public funds to safeguard the public fisc justifies the 
use of contractual leverage to influence the business practices of a recip- 
ient of public funds, MLI Industries, Inc. v New York State Urban 
Development Corp., 205 AD2d 998, 613 NYS2d 977 (3d Dept 1994); and 
the interest of public officials in securing the public interest in proper 
performance of a contract between government and a general contractor 
may justify interference with subcontracts, Stratford Materials Corp. v 
Jones, 118 AD2d 559, 499 NYS2d 172 (2d Dept 1986). 
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In contrast, when defendant is simply a competitor of plaintiff seek- 
ing prospective customers and plaintiff has a customer under contract 
for a definite period, defendant’s interest is not equal to that of plaintiff 
and would not justify defendant’s inducing the customer to breach the 
existing contract, White Plains Coat & Apron Co., Inc. v Cintas Corp., 8 
NY3d 422, 835 NYS2d 530, 867 NE2d 381 (2007) (quoting PJI); State 
Enterprises, Inc. v Southridge Co-op. Section 1, Inc., 18 AD2d 226, 238 
NYS2d 724 (1st Dept 1963); Restatement, Second, Torts, § 768(2). 


Justification may also rest upon social factors. The Court of Ap- 
peals stated in Beardsley v Kilmer, 236 NY 80, 90, 140 NE 203 (1923), 
“lajltruism ought to have some place in the consideration of enabling 
motives, and if one of the purposes is to perform an act or establish a 
business which will be of benefit to others and give them service not 
before enjoyed, . . . such an act ought to confer the same protection as 
one which looks only to personal and selfish gains.” Thus, the act of 
picketing, which states fairly and truly to the public that the conduct of 
an employer is socially objectionable, will not support an interference 
action, even though injury to the employer results, so long as there is no 
resort to violence, deceit or misrepresentation, Stillwell Theatre v 
Kaplan, 259 NY 405, 182 NE 63 (1932). Similarly, municipal officers’ 
interference with a subcontract to supply certain items to contractors 
that had been hired to perform work for a municipality was justified 
where the officers were acting to protect the public’s safety, Stratford 
Materials Corp. v Jones, 118 AD2d 559, 499 NYS2d 172 (2d Dept 1986). 
Where such factors are in issue, the responsibility of weighing the rele- 
vant societal interests against plaintiffs interest in the contract is a 
matter for the court. 


The relationship of the actor to the person influenced may justify 
the actor’s interference. Thus, liability will not be imposed upon a 
hospital’s chief of surgery who acted in good faith in recommending 
suspension of a surgeon’s privileges, Giannelli v St. Vincent’s Hosp. and 
Medical Center of New York, 160 AD2d 227, 553 NYS2d 677 (1st Dept 
1990), or a university department chairman who gave an honest critical 
opinion of a teacher, Leibowitz v Szoverffy, 80 AD2d 692, 4836 NYS2d 
451 (8d Dept 1981); see Restatement, Second, Torts, § 772. 


The burden is on the defendant to plead and prove economic inter- 
est or justification for inducing the breach, Bogoni v Friedlander, 197 
AD2d 281, 610 NYS2d 511 (1st Dept 1994); Fallon v Wall Street Clear- 
ing Co., 182 AD2d 245, 586 NYS2d 953 (1st Dept 1992); see Foster v 
Churchill, 87 NY2d 744, 642 NYS2d 583, 665 NE2d 153 (1996); State 
Enterprises, Inc. v Southridge Co-op. Section 1, Inc., 18 AD2d 226, 238 
NYS2d 724 (1st Dept 1963) (justification is affirmative defense); but see 
Levine v Yokell, 258 AD2d 296, 685 NYS2d 196 (1st Dept 1999) (plaintiff 
required to plead absence of justification). 


C. Negating an Economic Interest or Justification Defense 
Once the defense of economic interest or justification has been dem- 
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onstrated, recovery may nevertheless be obtained upon a showing of 
motive to secure personal gain, intent to cause harm or the use of fraud- 
ulent or illegal means, Foster v Churchill, 87 NY2d 744, 642 NYS2d 
583, 665 NE2d 153 (1996); Felsen v Sol Cafe Mfg. Corp., 24 NY2d 682, 
301 NYS2d 610, 249 NE2d 459 (1969); WMW Machinery Co., Inc. v 
Koerber AG, 240 AD2d 400, 658 NYS2d 385 (2d Dept 1997). There must 
be some evidence that independent torts were committed or that 
defendant acted to advance some personal economic interest, Foster v 
Churchill, supra; Schmidt & Schmidt, Inc. v Charlton, 68 AD3d 1314, 
890 NYS2d 693 (3d Dept 2009); Zapin, Endlich & Lombardo, Inc. v CBS 
Coverage Group, Inc., 26 AD3d 231, 809 NYS2d 64 (1st Dept 2006); 
Kralic v Helmsley, 294 AD2d 234, 743 NYS2d 15 (1st Dept 2002); see 
also Appell v LAG Corp., 41 AD3d 277, 838 NYS2d 541 (1st Dept 2007). 


“Malice” in actions for tortious interference with an existing 
contract should not be confused with its use in actions for interference 
with a prospective contract, prospective advantage or prospective busi- 
ness opportunity. In the latter class of actions, “malice” or wrongful 
means is a required element of plaintiffs prima facie case, see PJI 3:57. 
In contrast, in actions for tortious interference with contract, “malice” 
or wrongful means comes into play only where defendant has demon- 
strated an economic interest or justification defense, Foster v Churchill, 
87 NY2d 744, 642 NYS2d 583, 665 NE2d 153 (1996); Felsen v Sol Cafe 
Mfg. Corp., 24 NY2d 682, 301 NYS2d 610, 249 NE2d 459 (1969). The 
following Third Department cases can be read as requiring plaintiff to 
plead and prove that malice was the “sole” motivation for defendant’s 
conduct, Williams Oil Co., Inc. v Randy Luce E-Z Mart One, LLC., 302 
AD2d 736, 757 NYS2d 341 (3d Dept 2003); Andrew Greenberg Inc. v 
Sir-Tech Software Inc., 245 AD2d 1004, 667 NYS2d 83 (3d Dept 1997); 
Rosario-Suarz v Wormuth Bros. Foundry Inc., 233 AD2d 575, 649 
NYS2d 225 (3d Dept 1996); Stiso v Inserra Supermarkets Inc., 179 
AD2d 878, 578 NYS2d 680 (3d Dept 1992). However, it should be noted 
that there are also cases from the Third Department that do not add 
the element of “malice” as part of plaintiff's prima facie case, ARB 
Upstate Communications LLC v R.J. Reuter, L.L.C., 93 AD3d 929, 940 
NYS2d 679 (3d Dept 2012); Ullmannglass v Oneida, Ltd., 86 AD3d 827, 
927 NYS2d 702 (3d Dept 2011); Murray v SYSCO Corp., 273 AD2d 760, 
710 NYS2d 179 (3d Dept 2000). 


The case law discussing wrongful means as a rebuttal to an eco- 
nomic interest or justification defense is sparse, see E.F. Hutton Intern. 
Associates Ltd. v Shearson Lehman Brothers Holdings, Inc., 281 AD2d 
362, 723 NYS2d 161 (1st Dept 2001) (the “illegal means” necessary to 
rebut justification defense does not include violating certain Delaware 
laws regarding mergers that were intended to protect minority 
shareholders rather than service providers such as plaintiff). 


VIII. Damages 


Actual rather than nominal damages must be alleged and proved, 
Kronos, Inc. v AVX Corp., 81 NY2d 90, 595 NYS2d 931, 612 NE2d 289 
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(1993). Plaintiff is not limited to the damages recoverable in a breach of 
contract action and is entitled to the full pecuniary loss of the benefits 
that would have flowed from the contract that was interfered with, 
Guard-Life Corp. v S. Parker Hardware Mfg. Corp., 50 NY2d 183, 428 
NYS2d 628, 406 NE2d 445 (1980). As the Court of Appeals held in 
Guard-Life Corp. v S. Parker Hardware Mfg. Corp., supra (citing Re- 
statement, Second, Torts, § 774A, Comment c), the elements of damages 
in an action against a third party for tortious interference include 
consequential damages and any other elements of damages that are 
recognized under the more liberal rules applicable to tort actions. 
Defendant’s actions need not have been the “sole proximate cause” of 
plaintiffs damages, National Financial Partners, Corp. v USA Tax and 
Ins. Services, Inc., 145 AD3d 440, 41 NYS3d 704 (1st Dept 2016). 


The fact that plaintiff has a cause of action for breach of contract 
against the party induced to breach does not preclude plaintiff from 
maintaining a cause of action in tort against defendant for interference, 
Hornstein v Podwitz, 254 NY 443, 173 NE 674 (1930); Kriger v 
Industrial Rehabilitation Corp., 8 AD2d 29, 185 NYS2d 658 (1st Dept 
1959), affd, 7 NY2d 958, 198 NYS2d 611, 166 NE2d 189 (1960). Nor is 
the recovery of a judgment for breach of contract necessarily a bar to an 
interference action against the party who induced the breach, Simon v 
Noma Electric Corporation, 293 NY 171, 56 NE2d 537 (1944). However, 
where plaintiff was paid in full under the contract, Anthony v George T. 
Bye, Inc., 243 App Div 390, 277 NYS 222 (1st Dept 1935), or recovered a 
judgment for breach of contract, Simon v Noma Electric Corporation, 
supra, plaintiff will ordinarily have suffered no damage and the com- | 
plaint must be dismissed, unless the party who breached the contract 
became insolvent by the time of trial, Hornstein v Podwitz, supra; 
Cushman & Wakefield, Inc. v John David, Inc., 25 AD2d 133, 267 
NYS2d 714 (1st Dept 1966). Where plaintiff has released the defendant 
on the breach-of-contract cause of action for consideration, that fact 
may be shown in mitigation of damages on the interference claim, 
Anthony v George T. Bye, Inc., supra. 


IX. Statute of Limitations 


The three-year statute of limitations governs claims for tortious 
interference with contract, CPLR 214; Shared Communications Services 
of ESR, Inc. v Goldman, Sachs & Co., 38 AD3d 325, 832 NYS2d 32 (ist 
Dept 2007); Andrew Greenberg, Inc. v Svane, Inc., 36 AD3d 1094, 830 
NYS2d 358 (3d Dept 2007); Buller v Giorno, 28 AD3d 258, 813 NYS2d 
394 (1st Dept 2006). The claim accrues when an injury is sustained, not 
when the defendant’s wrongful conduct occurs, IDT Corp. v Morgan 
Stanley Dean Witter & Co., 12 NY3d 132, 879 NYS2d 355, 907 NE2d 
268 (2009); Kronos, Inc. v AVX Corp., 81 NY2d 90, 595 NYS2d 931, 612 
NE2d 289 (1993). Tortious interference with contract is not a continu- 
ing tort that extends the statute of limitations, Spinap Corp., Inc. v 
Cafagno, 302 AD2d 588, 756 NYS2d 86 (2d Dept 2003). 


Special Verdict Form PJI 3:56 SV 


A special verdict form for use in conjunction with the pattern charge 
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follows. When the special verdict form is prepared for use, signature 


lines should be included after each question, see Comment, PJI 1:26. 
The completed special verdict form should be marked as a court exhibit. 


Answer the following: 


1. Was there a contract between AB and EF? 


Yes; Nols 


At least five jurors must agree on the answer to this question. 
[Insert signature lines] 
If your answer to this question is “Yes,” proceed to answer Question 
If your answer to this question is “No,” proceed no further and 
report to the Court. 
2. Did CD know of the existence of the contract between AB and 
EF? 
Nee Now 


At least five jurors must agree on the answer to this question 
[Insert signature lines] 


If your answer to this question is “Yes,” proceed to answer Question 


If your answer to this question is “No,” proceed no further and 
report to the Court. 


3. Did EF breach the contract with AB? 
VYou--a& Notaias 


At least five jurors must agree on the answer to this question. 
[Insert signature lines] 


If your answer to this question is “Yes,” proceed to answer Question 
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If your answer to this question is “No,” proceed no further and 
report to the Court. 


4. Did CD act with the intention of causing EF to breach the 


contract? 


y Ogre IN ee 


At least five jurors must agree on the answer to this question. 
[Insert signature lines] 


If your answer to this question is “Yes,” proceed to answer Question 


If your answer to this question is “No,” proceed no further and 
report to the court. 


5. Would EF have breached the contract if it had not been for 
CD’s conduct? 


OS 2} NO nite 


At least five jurors must agree on the answer to this question. 
[Insert signature lines] 


If your answer to this question is “Yes,” proceed no further and 
report to the Court. 


If your answer to this question is “No,” proceed to answer Question 
[If the defense of justification is raised, questions 6(a) through 6(c 
must be included. If the defense is not raised, questions 6a through 6c 


should be omitted.] 


6(a). Did CD act solely for personal gain? 
Yes, 00 No __ 


At least five jurors must agree on the answer to this question. 


[Insert signature lines] 
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6(b). Did CD act solely to harm AB? 


Yeon. No; 


At least five jurors must agree on the answer to this question. 

[Insert signature lines] 

6(c). Did CD [specify claimed wrongful means] to interfere with 
AB’s contact with EF? 


Yes 32) No 2 


At least five jurors must agree on the answer to this question. 
[Insert signature lines] 


If your answer to Question 6(a) and/or 6(b) and/or 6(c) is “Yes,” 
proceed to answer Question 7. If your answer to this question is “No,” 
proceed no further and report to the Court. 


7. State the amount of AB’s damages, if any, that were sustained 
as a result of CD’s conduct. 


Amount 
$e Ue 


At least five jurors must agree on the answer to this question. 


[Insert signature lines] 
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3. INTERFERENCE WITH PROSPECTIVE Economic RELATIONS 


PJI 3:57. Intentional Torts—Business Torts— 
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Interference with Prospective Economic 
Relations 


As you have heard, the plaintiff AB claims that 
(he, she, it) had an opportunity to enter into a [state 
nature of prospective business relationship, such as 
contract, partnership, joint venture, financial arrange- 
ment, etc.] with EF and that the defendant CD knew 
about and intentionally interfered with that [state 
nature of prospective business relationship] by using 
wrongful means in that [set forth claimed conduct 
constituting wrongful means, such as physical violence, 
fraud, commencement of a frivolous lawsuit, use of undue 
economic pressure] [add or substitute, where appropriate: 
for the sole purpose of harming AB]. AB further 
claims that, had it not been for CD’s interference, 
EF would have entered into the [state nature of pro- 
spective business relationship] and that, as a result of 
the loss of the [state nature of prospective business rela- 
tionship], AB sustained damages. 


CD denies that [state as appropriate: (1) AB had 
the opportunity to enter into a [state nature of pro- 
spective business relationship] with EF, (2) (he, she, it) 
knew about AB’s opportunity to enter into the 
business relationship with EF, (3) (he, she, it) 
intentionally interfered with AB’s opportunity to 
enter into the business relationship with EF, (4) 
(he, she it) caused AB to lose the opportunity to 
enter into the business relationship with EF, (5) 
(he she, it) used wrongful means in that (set forth 
claimed conduct constituting wrongful means), and/or 
(6) (he, she, it) acted for the sole purpose of harm- 
ing AB]. 


For AB to recover, AB must prove that (1) (he, 
she, it) had the opportunity to enter into a [state 
nature of prospective business relationship] with EF, (2) 
CD knew about that [state nature of prospective busi- 
ness relationship], (3) CD intentionally interfered 
with that [state nature of prospective business relation- 
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ship], (4) had it not been for CD’s interference, AB 
and EF would have entered into the [state nature of 
prospective business relationship], and (5) CD used 
wrongful means in that [set forth claimed conduct 
constituting wrongful means] [add or substitute where 
appropriate: CD acted for the sole purpose of harm- 
ing AB. A person does not act for the sole purpose 
of harming another when (he, she, it) has another 
reason, such as to promote (his, her, its) own 
business]. AB must also prove that (he, she, it) 
sustained damages as a result of CD’s interference. 


In considering whether CD knew about [state 
nature of prospective business relationship], you will 
decide whether CD was actually aware of the [state 
nature of prospective business relationship], although 
knowledge of the specific terms of the prospective 
contract or business relationship is not required. 
In considering whether CD intentionally interfered 
with the [state nature of prospective business relation- 
ship], you will decide whether CD acted with the 
purpose of interfering with AB’s ability to obtain 
the [state nature of prospective business relationship]. 


If you decide that AB and EF would not have 
entered into a [state nature of prospective business re- 
lationship], or that CD did not know about that [state 
nature of prospective business relationship], or that CD 
did not intentionally interfere with that [state 
nature of prospective business relationship], or that CD 
did not use wrongful means in that CD did not [set 
forth claimed conduct constituting wrongful means] [add 
or substitute where appropriate: CD did not act for the 
sole purpose of harming AB], or that AB would not 
have entered into the [state nature of prospective bust- 
ness relationship] with EF even if CD had not inter- 
fered, you will find for CD and proceed no further 
[state where appropriate: on this claim]. On the other 
hand, if you decide that AB and EF would have 
entered into a [state nature of prospective business re- 
lationship], that CD knew about the [state nature of 
prospective business relationship] and intentionally 
interfered with it, that CD used wrongful means in 
that [set forth claimed conduct constituting wrongful 
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means] [add or substitute where appropriate: CD 
acted for the sole purpose of harming AB], that, 
but for CD’s interference, AB and EF would have 
entered into the [state nature of prospective business 
relationship], and that AB sustained damages as a 
result of CD’s interference, you will find for AB 
and go on to consider the amount of AB’s damages. 


PJI 3:57.1 


As you have heard, AB contends that CD acted 
with wrongful means in that CD engaged in con- 
duct that constituted a [crime, independent tort]. 
The elements of the [crime, independent tort] are 
[state disputed elements]. If you find that AB has 
proven these elements you will find that CD acted 
with wrongful means. If you find that AB has not 
proven one or more of these elements you will find 
that CD did not act with wrongful means. 


Comment 


Caveat: In most cases, the use of “wrongful means,” 1.e., conduct — 
amounting to a crime or an independent tort, is an essential element of 
a cause of action for tortious interference with prospective economic re- 
lations, Carvel Corp. v Noonan, 3 NY38d 182, 785 NYS2d 359, 818 NE2d 
1100 (2004). The determination of whether particular facts constitute 
the requisite “wrongful means” is almost always a factual determination. 
While the court should evaluate the evidence to decide which indepen- 
dent tort or crime fits the fact pattern presented, the disputed underly- 
ing elements of the independent tort or crime should still be charged to 
the jury, see Ray v Stockton, 162 AD3d 1677, 80 NYS3d 569 (4th Dept 
2018). 


Based on Carvel Corp. v Noonan, 3 NY3d 182, 785 NYS2d 359, 818 
NE2d 1100 (2004); NBT Bancorp Inc. v Fleet/Norstar Financial Group, 
Inc., 87 NY2d 614, 641 NYS2d 581, 664 NE2d 492 (1996); Guard-Life 
Corp. v S. Parker Hardware Mfg. Corp., 50 NY2d 1838, 428 NYS2d 628, 
406 NE2d 445 (1980); A.S. Rampell, Inc. v Hyster Co., 3 NY2d 369, 165 
NYS2d 475, 144 NE2d 371 (1957); Union Car Advertising Co. v Collier, 
263 NY 386, 189 NE 463 (1934); Ray v Stockton, 162 AD3d 1677, 80 
NYS3d 569 (4th Dept 2018); Fantaco Enterprises, Inc. v Iavarone, 161 
AD2d 875, 555 NYS2d 921 (3d Dept 1990); Williams & Co. v Collins, 
Tuttle & Co., 6 AD2d 302, 176 NYS2d 99 (1st Dept 1958). 


While a cause of action for interference with prospective contract or 
business relationship is closely akin to one for tortious interference with 
contract, see PJI 3:56, the former requires proof of more culpable 
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conduct on the part of defendant, Carvel Corp. v Noonan, 3 NY3d 182, 
785 NYS2d 359, 818 NE2d 1100 (2004); NBT Bancorp Inc. v Fleet/ 
Norstar Financial Group, Inc., 87 NY2d 614, 641 NYS2d 581, 664 NE2d 
492 (1996); Stuart’s, LLC v Edelman, 196 AD3d 711, 152 NYS3d 472 
(2d Dept 2021); Jim Ball Chrysler LLC v Marong Chrysler-Plymouth, 
Inc., 19 AD3d 1094, 796 NYS2d 804 (4th Dept 2005); BGW Develop- 
ment Corp. v Mount Kisco Lodge No. 1552 of Benev. and Protective 
Order of Elks of the United States of America, Inc., 247 AD2d 565, 669 
NYS2d 56 (2d Dept 1998). Specifically, plaintiff is required to show that 
defendant interfered with a prospective business opportunity either 
through the use of wrongful means or for the sole purpose of inflicting 
harm on plaintiff, NBT Bancorp Inc. v Fleet/Norstar Financial Group, 
Inc., supra; Stuart’s, LLC v Edelman, supra; Ray v Stockton, 162 AD3d 
1677, 80 NYS3d 569 (4th Dept 2018). 


The differences in the standards for tortious interference with 
contract and tortious interference with a prospective contract or busi- 
ness relationship are a product of the balance that the courts have 
struck between society’s interest in and respect for the integrity of 
contractual relationships on the one hand, and society’s interest in free 
and honest competition on the other, NBT Bancorp Inc. v Fleet/Norstar 
Financial Group, Inc., 87 NY2d 614, 641 NYS2d 581, 664 NE2d 492 
(1996), citing Guard-Life Corp. v 8S. Parker Hardware Mfg. Corp., 50 
NY2d 183, 428 NYS2d 628, 406 NE2d 445 (1980); see White Plains Coat 
& Apron Co., Inc. v Cintas Corp., 8 NY3d 422, 835 NYS2d 530, 867 
NE2d 381 (2007). Greater protection is warranted for a plaintiffs inter- 
est in an existing contract than for a plaintiffs less substantive and 
more speculative interest in a prospective business relationship. Thus, 
as to the latter, liability will be imposed only on proof of more culpable 
conduct on defendant’s part, NBT Bancorp Inc. v Fleet/Norstar 
Financial Group, Inc., supra; Guard-Life Corp. v S. Parker Hardware 
Mfg. Corp., supra. For a charge and discussion of tortious interference 
with existing contracts, see PJI 3:56. 


The elements of interference with a prospective contract or busi- 
ness relationship are: (1) defendant’s knowledge of plaintiffs business 
opportunity with another party, (2) defendant’s intentional interference 
with that opportunity, (3) defendant’s use of wrongful means or sole 
purpose of inflicting harm, (4) a showing that the contract or prospec- 
tive business relationship would have been entered into but for 
defendant’s interference, and (5) resulting damages, NBT Bancorp Inc. 
v Fleet/Norstar Financial Group, Inc., 87 NY2d 614, 641 NYS2d 581, 
664 NE2d 492 (1996); Jackie’s Enterprises, Inc. v Belleville, 165 AD3d 
1567, 87 NYS3d 124 (3d Dept 2018) (listing elements of cause of action 
for tortious interference with business relations); see Stuart’s, LLC v 
Edelman, 196 AD3d 711, 152 NYS3d 472 (2d Dept 2021); Ray v Stock- 
ton, 162 AD3d 1677, 80 NYS3d 569 (4th Dept 2018); Zetes v Stephens, 
108 AD3d 1014, 969 NYS2d 298 (4th Dept 2013) (citing PJI). Where the 
alleged harm is injury to plaintiffs reputation, the cause of action is for 
defamation, not tortious interference with prospective contract or busi- 
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ness relationship, Demas v Levitsky, 291 AD2d 653, 738 NYS2d 402 (3d 
Dept 2002). 


Defendant’s Knowledge of the Prospective Contract or Business Rela- 
tionship 


An interference-with-prospective-contract or business-relationship 
claim requires that defendant had knowledge of the prospective contract 
or business relationship, Caprer v Nussbaum, 36 AD3d 176, 825 NYS2d 
55 (2d Dept 2006). Plaintiff is required to specifically allege this ele- 
ment of the claim, Burns Jackson Miller Summit & Spitzer v Lindner, 
88 AD2d 50, 452 NYS2d 80 (2d Dept 1982), aff'd, 59 NY2d 314, 464 
NYS2d 712, 451 NE2d 459 (1983). 


Intent to Interfere 


To state a cause of action for interference with prospective contract 
or business relationship, plaintiff must allege that defendant acted 
intentionally to interfere with plaintiffs business opportunity, Kirk v 
Schindler Elevator Corp., 49 AD3d 300, 854 NYS2d 4 (1st Dept 2008); 
Joan Hansen & Co., Inc. v Everlast World’s Boxing Headquarters Corp., 
296 AD2d 103, 744 NYS2d 384 (1st Dept 2002); WFB Telecommunica- 
tions, Inc. v NYNEX Corp., 188 AD2d 257, 590 NYS2d 460 (1st Dept 
1992). 


Causation 


It has been held that a plaintiff must establish that it had a partic- 
ular business relationship with a third party that was affected by the 
defendant’s wrongful conduct, Jackie’s Enterprises, Inc. v Belleville, 165 
AD3d 1567, 87 NYS3d 124 (3d Dept 2018); White v Ivy, 63 AD3d 1236, 
880 NYS2d 374 (3d Dept 2009); see Carvel Corp. v Noonan, 3 NY3d 
182, 785 NYS2d 359, 818 NE2d 1100 (2004). Most of the cases that ad- 
dress causation hold that plaintiff must show that, but for the interfer- 
ence, plaintiff would have obtained the prospective contract or business 
relationship, A.S. Rampell, Inc. v Hyster Co., 3 NY2d 369, 165 NYS2d 
475, 144 NE2d 371 (1957); Union Car Advertising Co. v Collier, 263 NY 
386, 189 NE 463 (1934); Gettinger Associates, L.P. v Abraham Kamber 
Co. LLC, 83 AD3d 412, 920 NYS2d 75 (1st Dept 2011); Slatkin v Lancer 
Litho Packaging Corp., 33 AD3d 421, 822 NYS2d 507 (1st Dept 2006); 
Ricca v Valenti, 24 AD3d 647, 807 NYS2d 123 (2d Dept 2005); Vigoda v 
DCA Productions Plus Inc., 293 AD2d 265, 741 NYS2d 20 (1st Dept 
2002); CBS Corp. v Dumsday, 268 AD2d 350, 702 NYS2d 248 (1st Dept 
2000); American Preferred Prescription, Inc. v Health Management, 
Inc., 252 AD2d 414, 678 NYS2d 1 (1st Dept 1998); M.J. & K. Co., Inc. v 
Matthew Bender and Co., Inc., 220 AD2d 488, 631 NYS2d 938 (2d Dept 
1995); Fine v Dudley D. Doernberg & Co., Inc., 203 AD2d 419, 610 
NYS2d 566 (2d Dept 1994); WFB Telecommunications, Inc. v NYNEX 
Corp., 188 AD2d 257, 590 NYS2d 460 (1st Dept 1992); Harden, S.P.A. v 
Commodore Electronics, Ltd., 90 AD2d 733, 455 NYS2d 792 (1st Dept 
1982); Williams & Co. v Collins, Tuttle & Co., 6 AD2d 302, 176 NYS2d 
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99 (1st Dept 1958). However, a few courts have referred to the 
“proximate cause” standard, Pacheco v United Medical Associates, P.C., 
305 AD2d 711, 759 NYS2d 556 (3d Dept 2003); Turk v Angel, 293 AD2d 
284, 740 NYS2d 50 (1st Dept 2002); Jabbour v Albany Medical Center, 
237 AD2d 787, 654 NYS2d 862 (3d Dept 1997); see Thome v Alexander 
and Louisa Calder Foundation, 174 AD3d 453, 102 NYS3d 430 (1st 
Dept 2019) (purportedly damaging information relayed to third party by 
defendant had already been forwarded to third party by plaintiffs agent, 
and “thus the element of causation necessarily fails”); Jackie’s 
Enterprises, Inc. v Belleville, supra (defendant’s actions were intended, 
in part, to advance competing business interests and thus were not 
solely malicious); Jurlique, Inc. v Austral Biolab Pty., Ltd., 187 AD2d 
637, 590 NYS2d 235 (2d Dept 1992) (referring to analogous tort of trade 
defamation, which require showing that defamatory communication 
“play a material and substantial part in inducing others not to deal 
with plaintiff’). 


The “but for” standard of causation demands a showing that 
plaintiff “would have received” the prospective contract or entered into 
the prospective business relationship if defendant had not interfered, 
Union Car Advertising Co. v Collier, 263 NY 386, 189 NE 463 (1934); 
see Zetes v Stephens, 108 AD3d 1014, 969 NYS2d 298 (4th Dept 2013) 
(plaintiff required to identify specific customer that it would have 
obtained but for defendant’s wrongful conduct). The standard is, thus, 
more stringent than a “reasonably certain” or “reasonable expectation” 
test, Williams & Co. v Collins, Tuttle & Co., 6 AD2d 302, 176 NYS2d 99 
(1st Dept 1958); see Union Car Advertising Co. v Collier, supra (noting 
that neither “reasonable expectation” nor “reasonably certain” stan- 
dards, which were charged to the jury, were as precise as correct stan- 
dard requiring that plaintiff “would have received” the contract or busi- 
ness opportunity). It requires a high degree of probability that a contract 
or business relationship would have been entered into, D’Angelo, Forrest 
& Co., Inc. v Franklin United Life Ins. Co., 65 AD2d 766, 409 NYS2d 
784 (2d Dept 1978). However, the “but for” standard does not require a 
showing by plaintiff that the negotiations for the contract or business 
relationship had all but been concluded, Williams & Co. v Collins, Tuttle 
& Co., supra; see Union Car Advertising Co. v Collier, supra (“[t]here 
must be some certainty that the plaintiff would have gotten the contract 
but for the fraud”). The “but for” standard was not satisfied where there 
was evidence that plaintiffs customers stopped doing business with him 
in part because they were unable to contact him and not solely because 
defendant had disparaged plaintiffs creditworthiness, Slatkin v Lancer 
Litho Packaging Corp., 33 AD3d 421, 822 NYS2d 507 (1st Dept 2006). 


Wrongful Means 


To state a cause of action for tortious interference with a prospec- 
tive contract or business relationship, plaintiff must establish either 
that defendant used wrongful means or that defendant acted for the 
sole purpose of inflicting harm, Carvel Corp. v Noonan, 3 NY3d 182, 
785 NYS2d 359, 818 NE2d 1100 (2004); NBT Bancorp Inc. v Fleet/ 
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Norstar Financial Group, Inc., 87 NY2d 614, 641 NYS2d 581, 664 NE2d 
492 (1996); Stuart’s, LLC v Edelman, 196 AD3d 711, 152 NYS3d 472 
(2d Dept 2021); Ray v Stockton, 162 AD3d 1677, 80 NYS3d 569 (4th 
Dept 2018); Kickertz v New York University, 110 AD3d 268, 971 NYS2d 
271 (1st Dept 2013); see Lawrence v Union of Orthodox Jewish 
Congregations of America, 32 AD3d 304, 820 NYS2d 60 (1st Dept 2006); 
Willis Re Inc. v Hudson, 29 AD3d 489, 816 NYS2d 43 (1st Dept 2006); 
Snyder v Sony Music Entertainment, Inc., 252 AD2d 294, 684 NYS2d 
235 (1st Dept 1999). “Wrongful means” involves conduct that amounts 
to a crime or an independent tort, Carvel Corp. v Noonan, supra; 
Stuart’s, LLC v Edelman, supra; Ray v Stockton, supra; Law Offices of 
Ira H. Leibowitz v Landmark Ventures, Inc., 131 AD3d 583, 15 NYS3d 
814 (2d Dept 2015); Cooper v Hodge, 28 AD3d 1149, 814 NYS2d 447 
(4th Dept 2006); Lerwick v Kelsey, 24 AD3d 918, 806 NYS2d 732 (3d 
Dept 2005); see 110 Amity Associates, LLC v Grubb & Ellis New York, 
Inc., 60 AD3d 532, 875 NYS2d 64 (1st Dept 2009); Lawrence v Union of 
Orthodox Jewish Congregations of America, supra; Snyder v Sony Music 
Entertainment, Inc., supra; see Thome v Alexander and Louisa Calder 
Foundation, 174 AD3d 453, 102 NYS3d 430 (1st Dept 2019) (summary 
judgment granted because there was no evidence that defendants 
imparted any false or disparaging information to third party); CBS 
Corp. v Dumsday, 268 AD2d 350, 702 NYS2d 248 (1st Dept 2000) 
(means must be dishonest, unfair or improper). A plaintiff cannot estab- 
lish this tort if defendant’s conduct is incidental to some other, lawful 
purpose, Jackie’s Enterprises, Inc. v Belleville, 165 AD8d 1567, 87 
NYS8d 124 (8d Dept 2018). 


In Carvel Corp. v Noonan, 3 NY3d 182, 785 NYS2d 359, 818 NE2d 
1100 (2004), the Court of Appeals held that the culpable conduct in 
question must have been directed not at plaintiff, but rather at the 
party with which plaintiff had or sought to have a relationship, see 
EVEMeta, LLC v Siemens Convergence Creators Corporation, 173 AD3d 
551, 104 NYS8d 607 (1st Dept 2019) (claim for tortious interference 
with prospective business relations dismissed because plaintiff failed to 
allege conduct directed at parties with whom plaintiff claimed to have 
had potential relationships); Arnon Ltd v Beierwaltes (IOM), 125 AD3d 
453, 3 NYS3d 31 (1st Dept 2015). While one form of wrongful means, 
i.e., economic pressure brought to bear by one contracting party on the 
other, may on rare occasions be tortious, it cannot constitute the tort of 
interference with economic relations, id. (citing Rich v New York Cent. 
& H.R.R. Co., 87 NY 382 (1882); Albemarle Theatre, Inc. v Bayberry 
Realty Corp., 27 AD2d 172, 277 NYS2d 505 (1st Dept 1967)). It should 
be noted, however, that several cases that preceded Carvel Corp. v 
Noonan, supra, treated defendant’s breach of fiduciary duties toward 
plaintiff as tortious interference with economic relations, A.S. Rampell, 
Inc. v Hyster Co., 3 NY2d 369, 165 NYS2d 475, 144 NE2d 371 (1957); 
Duane Jones Co. v Burke, 306 NY 172, 117 NE2d 237 (1954); Don 
Buchwald & Associates, Inc. v Rich, 281 AD2d 329, 723 NYS2d 8 (1st 
Dept 2001). Additionally, in a post-Carvel decision, one court held that 
a claim for tortious interference with prospective economic relations 
could be predicated on a libel aimed at plaintiff, Beach v Touradji 
Capital Management, LP, 144 AD3d 557, 42 NYS38d 96 (1st Dept 2016). 
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The culpable conduct that may suffice as “wrongful means” includes 
physical violence, fraud or misrepresentation, malicious prosecution or 
some degree of economic pressure, Carvel Corp. v Noonan, 3 NY3d 182, 
785 NYS2d 359, 818 NE2d 1100 (2004); NBT Bancorp Inc. v Fleet/ 
Norstar Financial Group, Inc., 87 NY2d 614, 641 NYS2d 581, 664 NE2d 
492 (1996); Guard-Life Corp. v S. Parker Hardware Mfg. Corp., 50 NY2d 
183, 428 NYS2d 628, 406 NE2d 445 (1980); BGW Development Corp. v 
Mount Kisco Lodge No. 1552 of Benev. and Protective Order of Elks of 
the United States of America, Inc., 247 AD2d 565, 669 NYS2d 56 (2d 
Dept 1998); see Ray v Stockton, 162 AD3d 1677, 80 NYS3d 569 (4th 
Dept 2018); Williamson, Picket, Gross, Inc. v 400 Park Ave. Co., 63 
AD2d 880, 405 NYS2d 709 (1st Dept 1978), aff'd, 47 NY2d 769, 417 
NYS2d 460, 391 NE2d 296 (1979) (commencement of a lawsuit without 
cause); Posner v Lewis, 80 AD3d 308, 912 NYS2d 53 (1st Dept 2010), 
affd, 18 NY3d 566, 942 NYS2d 447, 965 NE2d 949 (2012) (defendants 
allegedly interfered with plaintiffs tenure grant by, among other things, 
invading plaintiffs personal computer hard drive, circumventing 
guidelines for filing complaint against a teacher and failing to disclose 
their ulterior motive); ARB Upstate Communications LLC v R.J. Reuter, 
L.L.C., 93 AD3d 929, 940 NYS2d 679 (3d Dept 2012) (use of confidential 
information obtained as part of business consultant relationship be- 
tween plaintiff and defendant); Beach v Touradji Capital Management, 
LP, 144 AD3d 557, 42 NYS3d 96 (1st Dept 2016) (defamation); Amaranth 
LLC v J.P. Morgan Chase & Co., 71 AD3d 40, 888 NYS2d 489 (1st Dept 
2009) (same); Out of Box Promotions, LLC v Koschitzki, 55 AD3d 575, 
866 NYS2d 677 (2d Dept 2008) (breach of fiduciary duty); Schorr v 
Guardian Life Ins. Co. of America, 44 AD3d 319, 843 NYS2d 24 (1st 
Dept 2007) (alleged violations of Penal Code and Insurance Law); Staple- 
ton Studios, LLC v New York, 26 AD3d 236, 810 NYS2d 657 (1st Dept 
2006) (slander and business defamation); Pagliaccio v Holborn Corp., 
289 AD2d 85, 7384 NYS2d 148 (1st Dept 2001) (bringing and threatening 
to bring frivolous civil lawsuit); Freedman v Pearlman, 271 AD2d 301, 
706 NYS2d 405 (1st Dept 2000) (an intentionally fallacious communica- 
tion to prospective employer). Bringing a civil suit may constitute 
wrongful means, but only where it is shown that the suit was frivolous, 
Arnon Ltd v Beierwaltes (IOM), 125 AD3d 453, 3 NYS3d 31 (1st Dept 
2015); Pagliaccio v Holborn Corp., 289 AD2d 85, 734 NYS2d 148 (1st 
Dept: 2001). 


While mere use of persuasion by defendant employees in persuad- 
ing plaintiffs customers to switch to their new business is not itself ac- 
tionable, surreptitious solicitation together with the defendants’ secret 
insertion of a contract rider into plaintiffs contracts with customers 
that permitted customers to readily switch was held actionable, Don 
Buchwald & Associates, Inc. v Rich, 281 AD2d 329, 723 NYS2d 8 (1st 
Dept 2001). Conduct constituting tortious interference with an existing 
contract, see PJI 3:56, may also rise to the level of “wrongful means” 
where the termination of the existing contract is alleged to have led to 
plaintiffs loss of future contracts that would otherwise have been 
automatically renewed, Ullmannglass v Oneida, Ltd., 86 AD3d 827, 927 
NYS2d 702 (3d Dept 2011). 
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“Wrongful means” does not encompass persuasion alone even when 
knowingly directed at interference with a voidable contract or one ter- 
minable at will, Guard-Life Corp. v S. Parker Hardware Mfg. Corp., 50 
NY2d 183, 428 NYS2d 628, 406 NE2d 445 (1980); Rochester Linoleum 
and Carpet Center, Inc. v Cassin, 61 AD3d 1201, 878 NYS2d 219 (3d 
Dept 2009); see Steiner Sports Marketing, Inc. v Weinreb, 88 AD3d 482, 
930 NYS2d 186 (1st Dept 2011) (persuading claimant’s potential new 
employer not to hire him). Neither does economic pressure in the form 
of competitive marketing rise to the level of wrongful or culpable means, 
even though the conduct may have amounted to a breach of a franchi- 
sor’s covenant of good faith, Carvel Corp. v Noonan, 3 NY3d 182, 785 
NYS2d 359, 818 NE2d 1100 (2004). Nor does it encompass the inclusion 
of a Dun & Bradstreet report concerning plaintiff in an action to compel 
a municipality to award a contract to defendant, even if the use of the 
report violated an agreement between the defendant and Dun & 
Bradstreet, Excel Group, Inc. v Permis Const. Corp., 254 AD2d 451, 678 
NYS2d 778 (2d Dept 1998). A threat made for a valid economic purpose 
does not constitute improper means, Advanced Global Technology, LLC 
v Sirius Satellite Radio, Inc., 44 AD3d 317, 843 NYS2d 220 (1st Dept 
2007); Sumitomo Bank of New York Trust Co. v DiBenedetto, 256 AD2d 
89, 681 NYS2d 248 (1st Dept 1998); see Steiner Sports Marketing, Inc. 
v Weinreb, supra (threat to institute litigation to enforce covenant not 
to compete against claimant’s potential new employer), nor is there ac- 
tionable interference where defendant is motivated by a desire to 
maximize financial gain, Emergency Enclosures, Inc. v National Fire 
Adjustment Co., Inc., 68 AD3d 1658, 893 NYS2d 414 (4th Dept 2009); - 
Lobel v Maimonides Medical Center, 39 AD3d 275, 835 NYS2d 28 (ist 
Dept 2007); Besicorp Ltd. v Kahn, 290 AD2d 147, 736 NYS2d 708 (3d 
Dept 2002). There was no interference by wrongful means where 
plaintiff's former supervisor provided a negative job reference to 
plaintiffs prospective supervisor, Miller v Mount Sinai Medical Center, 
288 AD2d 72, 733 NYS2d 26 (1st Dept 2001), nor was there wrongful 
means where defendant merely refused to waive the economic protec- 
tion to which it was contractually entitled, Levy v P & R Dental Strate- 
gies, Inc., 302 AD2d 255, 756 NYS2d 3 (1st Dept 2003). The violation of 
an attorney disciplinary rule is not, without more, a crime or indepen- 
dent wrong sufficient to constitute will give rise to liability only if actual 
damages are incurred as a result of the violation, Law Offices of Ira H. 
Leibowitz v Landmark Ventures, Inc., 131 AD3d 583, 15 NYS3d 814 (2d 
Dept 2015). 


Sole Motive to Cause Harm 


A plaintiff who cannot show that wrongful means were used can 
nevertheless recover for tortious interference with a prospective contract 
or business opportunity upon proof that defendant acted for the sole 
purpose of harming plaintiff, Carvel Corp. v Noonan, 3 NY3d 182, 785 
NYS2d 359, 818 NE2d 1100 (2004); NBT Bancorp Ine. v Fleet/Norstar 
Financial Group, Inc., 87 NY2d 614, 641 NYS2d 581, 664 NE2d 492 
(1996). Where such a theory is advanced, plaintiffs claim cannot be 
sustained if defendant shows that it acted in part to advance its own 
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economic interests, Carvel Corp. v Noonan, supra. Conduct that is 
motivated by economic self-interest cannot be characterized as solely 
malicious, Stuart’s, LLC v Edelman, 196 AD3d 711, 152 NYS3d 472 (2d 
Dept 2021); Steiner Sports Marketing, Inc. v Weinreb, 88 AD3d 482, 
930 NYS2d 186 (ist Dept 2011); Anesthesia Associates of Mount Kisco, 
LLP v Northern Westchester Hosp. Center, 59 AD3d 473, 873 NYS2d 
679 (2d Dept 2009); Shared Communications Services of ESR, Inc. v 
Goldman Sachs & Co., 23 AD3d 162, 803 NYS2d 512 (1st Dept 2005); 
Entertainment Partners Group, Inc. v Davis, 198 AD2d 63, 603 NYS2d 
439 (1st Dept 1993); Nassau Diagnostic Imaging and Radiation Oncol- 
ogy Associates, P.C. v Winthrop-University Hosp., 197 AD2d 563, 602 
NYS2d 650 (2d Dept 1993). 


Damages 


A cause of action based on alleged interference with a prospective 
contract or business relationship requires non-speculative evidence that 
the plaintiff was damaged as a result of the defendant’s improper 
interference, American Preferred Prescription, Inc. v Health Manage- 
ment, Inc., 252 AD2d 414, 678 NYS2d 1 (1st Dept 1998) (purely specula- 
tive assertions regarding damages insufficient); Fantaco Enterprises, 
Inc. v Iavarone, 161 AD2d 875, 555 NYS2d 921 (3d Dept 1990). It is not 
necessary, however, that special damages be alleged, Mandelblatt v 
Devon Stores, Inc., 132 AD2d 162, 521 NYS2d 672 (1st Dept 1987). 
Damages for interference with prospective economic relations include 
loss of profits, Duane Jones Co. v Burke, 306 NY 172, 117 NE2d 237 
(1954). In Duane Jones, the measure of damages was the difference, as 
of the date of trial, between the value of plaintiffs business without the 
lost accounts and its value with the lost accounts, taking into 
consideration the testimony on volume, commissions and net profits and 
the fact that the lost contracts were subject to cancellation (Record, 
folios 3249, 3297). Generally, as to damages in such cases, see Restate- 
ment, Second, Torts, § 774A. 


In Achieve It Solutions, LLC v Lewis, 186 AD3d 49, 128 NYS3d 242 
(2d Dept 2020), the Second Department held that a defendant found li- 
able for breach of contract and a separate defendant found liable for tor- 
tious interference with prospective economic relations were not jointly 
and severally liable for the plaintiffs damages. The Court noted that 
the two causes of action address separate and distinct legal wrongs, and 
the damages recoverable for each defendant’s conduct could differ, id. 


A claim for punitive damages may be sustained where the interfer- 
ence with a prospective contract or business relationship involves a 
breach of fiduciary duty, Don Buchwald & Associates, Inc. v Rich, 281 
AD2d 329, 723 NYS2d 8 (1st Dept 2001). In such a case, it is not neces- 
sary to demonstrate a harm directed at the general public because that 
limitation applies only in breach of contract cases and not in tort cases 
for breach of fiduciary duty, id. For a discussion of damages recoverable 
for breach of fiduciary duty, see PJI 3:59. For a discussion of punitive 
damages, see PJI 2:278. 
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Contracts Terminable At Will 


Defendant’s liability for alleged interference with a contract that is 
terminable at will or voidable is analyzed under the principles ap- 
plicable to tortious interference with prospective business relations 
rather than under the principles that are applicable to tortious interfer- 
ence with binding contracts, Guard-Life Corp. v S. Parker Hardware 
Mfg. Corp., 50 NY2d 183, 428 NYS2d 628, 406 NE2d 445 (1980); Ameri- 
can Preferred Prescription, Inc. v Health Management, Inc., 252 AD2d 
414, 678 NYS2d 1 (1st Dept 1998); see Achieve It Solutions, LLC v 
Lewis, 186 AD3d 49, 128 NYS3d 242 (2d Dept 2020). Thus, interference 
with terminable-at-will and voidable contracts is actionable only where 
the interference occurred by wrongful means or was undertaken for the 
sole purpose of causing harm, Guard-Life Corp. v S. Parker Hardware 
Manufacturing Corp., supra; Waste Service, Inc. v Jamaica Ash & 
Rubbish Removal Co., Inc., 262 AD2d 401, 691 NYS2d 150 (2d Dept 
1999); Lawrence-Picaso, Inc. v Cosme, 228 AD2d 392, 644 NYS2d 622 
(1st Dept 1996); Mayo, Lynch and Associates, Inc. v Fine, 148 AD2d 
424, 5388 NYS2d 580 (2d Dept 1989); see Ginarte Gallardo Gonzalez & 
Winograd v Schwitzer, 198 AD3d 614, 148 NYS3d 56 (1st Dept 2021) 
(interference with terminable-at-will retainer agreement requires 
defendant’s conduct amount to a crime or independent tort). 


Unless the evidence shows the contract to be one for a term, it will 
be assumed to be terminable at will, A.S. Rampell, Inc. v Hyster Co., 3 
NY2d 369, 165 NYS2d 475, 144 NE2d 371 (1957). 


Statute of Limitations 


The three-year statute of limitations applies to an action for 
interference with a prospective contract or business relationship where 
economic injury rather than reputational harm is alleged, Amaranth 
LLC v J.P. Morgan Chase & Co., 71 AD3d 40, 888 NYS2d 489 (1st Dept 
2009); Thome v Alexander & Louisa Calder Foundation, 70 AD3d 88, 
890 NYS2d 16 (1st Dept 2009). The time for commencing an action on 
the claim begins to run at the time of the action or inaction that consti- 
tutes the alleged interference, Thome v Alexander & Louisa Calder 
Foundation, supra. The time does not commence anew each time 
plaintiff is unable to enter into a contract, unless the defendant takes 
some further step, id. The statute of limitations for tortious interference 
with prospective contract or business relationship is three years from 
the date of injury, which is triggered when a plaintiff first sustains 
damages, Linkable Networks, Inc. v Mastercard Inc., 184 AD3d 418, 
125 NYS3d 92 (1st Dept 2020); see IDT Corp. v Morgan Stanley Dean 
Witter & Co., 12 NY3d 132, 879 NYS2d 355, 907 NE2d 268 (2009); 
Kronos, Inc. v AVX Corp., 81 NY2d 90, 595 NYS2d 931, 612 NE2d 289 
(1993). 


Miscellaneous 


New York does not recognize a cause of action for tortious interfer- 
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ence with prospective inheritance, Vogt v Witmeyer, 87 NY2d 998, 642 
NYS2d 619, 665 NE2d 189 (1996). 


To hold individuals liable for aiding another to tortiously interfere 
with a third party’s business opportunity, there must be a showing that 
the individuals to be held liable “took ‘common action for common 
purpose by common agreement or understanding. . . from which com- 
mon responsibility derives,’ ” IDX Capital, LLC v Phoenix Partners 
Group, 83 AD3d 569, 922 NYS2d 304 (1st Dept 2011), affd, 19 NY3d 
850, 947 NYS2d 829, 970 NE2d 864 (2012) (quoting Goldstein v Siegel, 
19 AD2d 489, 244 NYS2d 378 (1st Dept 1963)). Thus, allegations that 
some of the individuals to be held liable had animosity toward plaintiff 
and wanted to see plaintiffs business opportunity fail, without more, 
are not sufficient to sustain a claim that they aided and abetted the 
tortfeasor, IDX Capital, LLC v Phoenix Partners Group, supra. 


Special Verdict Form PJI 3:57 SV 

A special verdict form for use in conjunction with the pattern charge 
follows. The court should submit only those questions of fact raised by 
the trial evidence. When the special verdict form is prepared for use, 
signature lines should be included after each question, see Comment, 
PJI 1:95. The completed special verdict form should be marked as a 
court exhibit. 

1. Did AB have an opportunity to enter into a contract/business 
relationship with EF? 
PY Ca asa No 


At least five jurors must agree on the answer to this question. 
[Insert signature lines] 


If your answer to this question is “No,” proceed no further. If your 
answer to this question is “Yes,” proceed to answer Question No. 2. 


2. Did CD know of the proposed contract/prospective business re- 
lationship between the plaintiff AB and EF? 


MGS 2 oe ING 22 


At least five jurors must agree on the answer to this question. 
[Insert signature lines] 


If your answer to this question is “No,” proceed no further. If your 
answer to this question is “Yes,” proceed to answer Question No. 3. 
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3. Did CD interfere with the proposed contract/prospective busi- 
ness relationship between AB and EF? 


Yes! aie) No tits. 


At least five jurors must agree on the answer to this question. 
[Insert signature lines] 


If your answer to this question is “No,” proceed no further. If your 
answer to this question is “Yes,” proceed to answer Question No. 4. 


4. Did CD intend to interfere with the proposed contract/ 
prospective business relationship between AB and EF? 


Vou ss Nis s 


At least five jurors must agree on the answer to this question. 
[Insert signature lines] 


If your answer to this question is “No,” proceed no further. If your 
answer to this question is “Yes,” proceed to answer Question No. 5. . 


5. Did CD interfere by wrongful means? 
Yer riore Noeees 


At least five jurors must agree on the answer to this question. 
[Insert signature lines] 
[Add or substitute, where appropriate] 


6. Did CD act for the sole purpose of harming AB? 
Yesna sk No. 


At least five jurors must agree on the answer to this question. 
[Insert signature lines] 


if your answer to both Question No. 5 and Question No. 6 is “No,” 
proceed no further and report to the Court. If your answer to either 
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Question No. 5 or Question No. 6 is “Yes,” proceed to answer Question 
No. 7. 


7. Would the contract or business relationship between AB and 


EF have been entered into if CD had not interfered? 


Yes ___ Noes: 


At least five jurors must agree on the answer to this question. 
[Insert signature lines] 


If your answer to this question is “No,” proceed no further. If your 
answer to this question is “Yes,” proceed to answer Question No. 8. 


8. State the amount, if any, of the damages that AB sustained as 
a result of CD’s interference. 


Amount 
isa ee 


At least five jurors must agree on the answer to this question. 


[Insert signature lines] 
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4. Unrarr ComPETITION 
Introductory Statement 


Most cases involving unfair competition seek equitable relief in 
whole or in part and are tried before the court without a jury. For that 
reason, pattern charges for unfair competition cases are not included, 
but short summaries of the law relating to several types of unfair com- 
petition such as those cases involving trade secrets, trademark and 
trade name infringement, palming off, misappropriation and false label- 
ing or advertising, are included to provide a starting point for construc- 
tion of a charge in the unusual unfair competition case tried to a jury. 


In monopoly and restraint of trade actions brought under the Don- 
nelly Act, General Business Law § 340, jury questions are sometimes 
presented and a charge on restraint of trade and monopoly, PJI 3:58 
and PJI 3:58.1, follow this Introductory Statement. 


An understanding of the relationship between federal and state 
laws in these areas is essential. The history of the development of re- 
straint of trade actions through the common law into state statutes and 
ultimately into various federal statutes is traced in Van Cise, 
Understanding the Antitrust Laws (9th ed 1986) ch 1. The constitutional 
issues arising from the federal-state dichotomy, in cases other than 
monopoly, are discussed in the first subdivision of this Introductory. 
Statement. 


Federal-State Jurisdiction 


Article I, § 8 of the United States Constitution authorizes the 
Congress “[t]lo regulate Commerce with foreign Nations, and among the 
several States” and “[t]o promote the Progress of Science and Useful 
Arts, by securing for Limited Times to Authors and Inventors the 
exclusive Right to their respective Writings and Discoveries.” Under the 
first clause above, Congress has established a system of trademark 
registration, Lanham Act 15 USC §§ 1051-1127, which forbids the use 
of a false designation of origin, or any false or misleading description of 
fact or false or misleading representation of fact in connection with 
goods or services that enter into commerce, 15 USC § 1125(a). In addi- 
tion, under that clause, Congress has forbidden any broadcasting system 
to rebroadcast the program or any part thereof of another broadcasting 
station without the express authority of the originating station, Com- 
munication Act of 1934, 47 USC § 325(a). Under the second clause, 
Congress has enacted the Copyright Act, 17 USC §§ 101-810, and the 
Patent Act, 35 USC §§ 1-376. 


Whenever a state attempts by statute or judicial decision to regulate 
unfair competition, questions of preemption arise. While concurrent 
federal and state regulation exists, if there is a federal statute on the 
subject that was intended to provide a uniform federal standard and the 
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state law interferes or is inconsistent with the federal law, it is the 
federal law that governs pursuant to the Supremacy Clause (Article VI) 
of the United States Constitution, see Bonito Boats, Inc. v Thunder 
Craft Boats, Inc., 489 US 141, 109 SCt 971 (1989); Sears, Roebuck & 
Co. v Stiffel Co., 376 US 225, 84 SCt 784 (1964); Note: The Commerce 
Clause and State Antitrust Regulation, 61 Col. LR 1469. Thus, while 
state courts have no jurisdiction over actions arising under the federal 
patent laws, state courts do have jurisdiction in actions involving 
contracts related to patents or copyrights, even if the validity of the pa- 
tent may somehow be involved and the plaintiff could have brought suit 
for infringement in federal court, American Harley Corp. v Irvin 
Industries, Inc., 27 NY2d 168, 315 NYS2d 129, 263 NE2d 552 (1970); 
Mechanical Plastics Corp. v Rawlplug Co., Inc., 119 AD2d 641, 501 
NYS2d 85 (2d Dept 1986). 


Two United States Supreme Court decisions cast doubt on the 
extent to which the states may regulate unfair competition. The Court 
has held that because of the federal patent laws a State may not, when 
an article is unpatented and uncopyrighted, prohibit the copying of the 
article itself or award damages for such copying, and that a state may 
not by use of its law of unfair competition block off from the public 
something that federal law has said belongs to the public, Sears, 
Roebuck & Co. v Stiffel Co., 376 US 225, 84 SCt 784 (1964), and Compco 
Corp. v Day-Brite Lighting, Inc., 376 US 234, 84 SCt 779 (1964); see 
also Bonito Boats, Inc. v Thunder Craft Boats, Inc., 489 US 141, 109 
SCt 971 (1989). In each case the Court reversed a decision enjoining 
sale of an article copied by defendant from plaintiffs design. While thus 
severely limiting state law relating to product imitation, the Court 
recognized in both Sears and Compco, the right of the states to continue 
to give protection to “trademarks, labels, or distinctive dress in the 
packaging of goods, so as to prevent others, by imitating such markings, 
from misleading purchasers as to the source of the goods” and to require 
proper labeling for that purpose, Sears, Roebuck & Co. v Stiffel Co., 
supra; Compco Corp. v Day-Brite Lighting, Inc., supra; see also Bonito 
Boats, Inc. v Thunder Craft Boats, Inc., supra. The Court further 
acknowledged the continued vitality of state statutory or decisional law 
designed to prevent the “palming off” of the copy as the original by 
requiring appropriate labeling, or by some similar device, Compco Corp. 
v Day-Brite Lighting, Inc., supra. 


Sears and Compco do not affect unpublished material and, 
therefore, have no bearing on misappropriation through violation of 
common law copyright, Columbia Broadcasting System, Inc., et al., 
Plaintiffs, v Documentaries Unlimited, Inc., Defendant, 42 Misc2d 726 
(NY Sup 1964); see Note: Trade Secrets Law After Sears and Compco, 
53 Va L Rev 356, or through the purloining of trade secrets, Kewanee 
Oil Co. v Bicron Corp., 416 US 470, 94 SCt 1879, 69 Ohio Ops 2d 235 
(1974); see 53 Va L Rev 356, supra. Nor do they affect misappropriation 
of a property right or commercial advantage, such as the continued use 
of plaintiffs trade name after defendant ceased to distribute plaintiffs 
product, Flexitized, Inc. v National Flexitized Corp., 335 F2d 774 (2d 
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Cir 1964), or of an artistic performance to the profit of persons other 
than the artist or creator or his or her licensee or assignee, Flamingo 
Telefilm Sales, Inc. v United Artists Corp., 22 AD2d 778, 254 NYS2d 36 
(1st Dept 1964); see Goldstein v California, 412 US 546, 93 SCt 2303 
(1973); Comment: Goldstein v California, Breaking Up Federal 
Copyright Preemption, 74 Col L Rev 960. 


An exhaustive treatment of the relationship between federal and 
state law with respect to unfair competition is beyond the scope of this 
work. Federal statutes other than those considered above may furnish a 
basis for argument that a particular state legislative or decisional policy 
cannot be applied. Furthermore, state policy could conceivably so burden 
interstate commerce as to be unconstitutional because of conflict with 
the Commerce Clause regardless of whether the policy conflicts with a 


federal statute, see Note: The Commerce Clause and State Antitrust 
Regulation, 61 Col L Rev 1469. 


The Law Applied by New York Courts 


The law of unfair competition applied by New York State courts is 
based upon state statutes and decisions and, in part, on federal statutes. 
Aside from monopoly and restraint of trade, which is considered in PJI 
3:58, there are five categories of unfair competition: (1) trade secrets, (2) 
trademark or trade name infringement, (3) palming off, (4) misappropri- 
ation, and (5) false labeling or advertising. In the discussion that fol- - 
lows, reference is made to the original Restatement of Torts because, as 
indicated in the Introductory Note to § 708, matters dealing with unfair 
competition and trade regulation have not been included in the Restate- 
ment, Second, Torts. Generally, as to the law governing these catego- 
ries, see Prosser & Keeton, Torts (5th ed) 1013-1026, § 130; Harper, 
James & Gray, The Law of Torts (2nd ed) 355, § 613. 


Trade Secrets 


New York does not have any statutes covering trade secrets and is 
one of only two states that have not adopted the Uniform Trade Secrets 
Act. All protection for trade secrets in New York comes from the com- 
mon law, see E.J. Brooks Company v Cambridge Security Seals, 31 
NY8d 441, 80 NYS3d 162, 105 NE3d 301 (2018). A trade secret has 
been defined as consisting of any formula, pattern, device or compila- 
tion of information that is used in one’s business, and which gives him 
or her an opportunity to obtain an advantage over competitors who do 
not know or use it, E.J. Brooks Company v Cambridge Security Seals, 
supra; Ashland Management Inc. v Janien, 82 NY2d 395, 604 NYS2d 
912, 624 NE2d 1007 (1993); Moser v Devine Real Estate, Inc. (Florida), 
42 AD3d 731, 839 NYS2d 843 (3d Dept 2007); Eastern Business 
Systems, Inc. v Specialty Business Solutions, LLC, 292 AD2d 336, 739 
NYS2d 177 (2d Dept 2002); Laro Maintenance Corp. v Culkin, 267 AD2d 
431, 700 NYS2d 490 (2d Dept 1999); U.S. Reinsurance Corp. v 
Humphreys, 205 AD2d 187, 618 NYS2d 270 (1st Dept 1994); Delta 
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Filter Corp. v Morin, 108 AD2d 991, 485 NYS2d 143 (3d Dept 1985). 
The term “secret” has two related connotations: (1) substantial exclusiv- 
ity of knowledge of the formula, process, device or compilation of infor- 
mation; and (2) employment of precautionary measures to preserve 
such exclusive knowledge by limiting legitimate access by others, id. 
Material that is in the public domain or is readily available from public 
sources is not entitled to trade secret protection, Schroeder v Pinterest 
Inc., 1833 AD3d 12, 17 NYS3d 678 (1st Dept 2015); see Hyperlync 
Technologies, Inc. v Verizon Sourcing LLC, 184 AD3d 406, 125 NYS3d 
96 (1st Dept 2020). The elements of a cause of action for misappropria- 
tion of a trade secret are plaintiff's possession of a trade secret and 
defendant’s use of that trade secret in breach of an agreement, 
confidential relationship or duty or as a result of discovery by improper 
means, Photonics Industries International, Inc. v Xiaojie Zhao, 185 
AD3d 1064, 127 NYS3d 568 (2d Dept 2020); Schroeder v Pinterest Inc., 
1383 AD3d 12, 17 NYS3d 678 (1st Dept 2015). 


The factors to be considered in evaluating a trade secret claim 
include 1) the extent to which the information is known outside of the 
business; 2) the extent to which it is known by employees and others 
involved in the business; 3) the extent of measures taken by the busi- 
ness to guard the secrecy of the information; 4) the value of the infor- 
mation to the business and its competitors; 5) the amount of effort or 
money expended by the business in developing the information; 6) the 
ease or difficulty with which the information could be properly acquired 
or duplicated by others, Ashland Management Inc. v Janien, 82 NY2d 
395, 604 NYS2d 912, 624 NE2d 1007 (1993), quoting Restatement of 
Torts 757, comment b; Schroeder v Pinterest Inc., 1383 AD3d 12, 17 
NYS3d 678 (1st Dept 2015); Wiener v Lazard Freres & Co., 241 AD2d 
114, 672 NYS2d 8 (1st Dept 1998); see Susan D. Fine Enterprises, LLC 
v Steele, 66 AD3d 613, 887 NYS2d 584 (1st Dept 2009); Eastern 
Business Systems, Inc..v Specialty Business Solutions, LLC, 292 AD2d 
336, 739 NYS2d 177 (2d Dept 2002); U.S. Reinsurance Corp. v 
Humphreys, 205 AD2d 187, 618 NYS2d 270 (1st Dept 1994); Minnesota 
Min. & Mfg. Co. v Technical Tape Corp., 23 Misc2d 671, 192 NYS2d 102 
(Sup 1959), affd, 15 AD2d 960, 226 NYS2d 1021 (2d Dept 1962). The 
question of whether an alleged trade secret is actually a secret is one of 
fact, Ashland Management Inc. v Janien, supra; see Photonics 
Industries International, Inc. v Xiaojie Zhao, 185 AD3d 1064, 127 
NYS32d 568 (2d Dept 2020) (question of fact as to whether laser technol- 
ogy could have been developed by competitor without use of plaintiffs 
proprietary information). , 


Basically, there are two types of trade secrets: customer lists and 
special knowledge or information that relates to the manufacturing or 
business operation itself. The restriction against disclosure or use of 
such information by a former employee arises out of the confidential 
nature of the employment and is not dependent upon an express 
contract provision, Harry R. Defler Corp. v Kleeman, 19 AD2d 396, 243 
NYS2d 930 (4th Dept 1963), affd, 19 NY2d 694, 278 NYS2d 883, 225 
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NE2d 569 (1967); see Sybron Corp. v Wetzel, 46 NY2d 197, 413 NYS2d 
127, 385 NE2d 1055 (1978) (tortious act committed when employee 
hired for purpose of obtaining trade secrets). However, neither mere 
knowledge of the intricacies of a business operation nor customer lists, 
where the customers are readily ascertainable from independent 
sources, are protectable trade secrets, see Reed, Roberts Associates, Inc. 
v Strauman, 40 NY2d 303, 386 NYS2d 677, 353 NE2d 590 (1976); Photon- 
ics Industries International, Inc. v Xiaojie Zhao, 185 AD3d 1064, 127 
NYS3d 568 (2d Dept 2020); Falco v Parry, 6 AD3d 1138, 775 NYS2d 
675 (4th Dept 2004); Savannah Bank, N.A. v Savings Bank of Finger- 
lakes, 261 AD2d 917, 691 NYS2d 227 (4th Dept 1999); WMW Machinery 
Co., Inc. v Koerber AG, 240 AD2d 400, 658 NYS2d 385 (2d Dept 1997); 
Amana Exp. Intern., Inc. v Pier-Air Intern., Ltd., 211 AD2d 606, 621 
NYS2d 108 (2d Dept 1995) (trade secret protection does not attach to 
customer lists where such customers are readily ascertainable from 
sources outside former employee’s business unless former employee 
stole or memorized the customer lists); Briskin v All Seasons Services, 
Inc., 206 AD2d 906, 615 NYS2d 166 (4th Dept 1994); Howard Systems 
Intern., Inc. v IMI Systems, Inc., 192 AD2d 371, 596 NYS2d 48 (1st 
Dept 1993); Comcast Sound Communications, Inc. v Hoeltke, 174 AD2d 
1023, 572 NYS2d 189 (4th Dept 1991); Catalogue Service of Westchester, 
Inc. v Henry, 107 AD2d 783, 484 NYS2d 615 (2d Dept 1985). An insur- 
ance customer list generally is not considered a trade secret, Arnold K. 
Davis & Co., Inc. v Ludemann, 160 AD2d 614, 559 NYS2d 240 (1st Dept 
1990) (claim requires evidence of the confidential nature of the list or 
wrongful misappropriation); Levine v Bochner, 182 AD2d 532, 517 
NYS2d 270 (2d Dept 1987). In order to state a claim for misappropria- 
tion of trade secrets, plaintiff must allege that it employed precaution- 
ary measures to preserve its allegedly exclusive knowledge of the 
manufacturing process at issue, Precision Concepts, Inc. v Bonsanti, 
172 AD2d 737, 569 NYS2d 124 (2d Dept 1991). 


Damages recoverable for misappropriation of trade secrets may not 
be measured by a defendant’s increased profits, except to the extent 
that those profits are evidence of plaintiffs own losses, see E.J. Brooks 
Company v Cambridge Security Seals, 31 NY3d 441, 80 NYS3d 162, 
105 NE3d 301 (2018); Hertz Corp. v Avis, Inc., 106 AD2d 246, 485 
NYS2d 51 (1st Dept 1985). Instead, the measure of damages for misap- 
propriation of trade secrets is measured by the plaintiffs lost profits, 
E.J. Brooks Company v Cambridge Security Seals, supra; Equity Now, 
Inc. v Wall Street Mortg. Bankers, Ltd., 98 AD3d 909, 950 NYS2d 904 
(1st Dept 2012); Suburban Graphics Supply Corp. v Nagle, 5 AD3d 663, 
774 NYS2d 160 (2d Dept 2004); Allan Dampf, P.C. v Bloom, 127 AD2d 
719, 512 NYS2d 116 (2d Dept 1987). Damages in trade secret actions 
must be measured by the losses incurred by the plaintiff, and those 
damages may not be based on the development costs avoided by the 
defendant as a result of its unlawful activity, E.J. Brooks Company v 
Cambridge Security Seals, supra. 


The statute of limitations for a claim of misappropriation of trade 
secrets is three years, CPLR 214(4); Andrew Greenberg, Inc. v Svane, 


646 


Torts OTHER THAN NEGLIGENCE PJI 3:58 


Inc., 36 AD3d 1094, 8830 NYS2d 358 (3d Dept 2007). A continuing tort 
theory may apply and extend the statute of limitations where the 
plaintiff alleges that the defendant has kept a secret confidential but 
continues to use it for commercial advantage, id. 


For a further exposition of the trade secrets law with respect to 
customer lists, see Town & Country House & Home Service, Inc. v 
Newbery, 3 NY2d 554, 170 NYS2d 328, 147 NE2d 724 (1958); Stanley 
Tulchin Associates, Inc. v Vignola, 186 AD2d 183, 587 NYS2d 761 (2d 
Dept 1992); Hecht Foods, Inc. v Sherman, 43 AD2d 850, 351 NYS2d 711 
(2d Dept 1974); with respect to formulae and processes, see Kauma- 
graph Co. v Stampagraph Co., 235 NY 1, 138 NE 485 (1923); New York 
Spool Corp. v Industrial Paper Tube, Inc., 160 AD2d 194, 553 NYS2d 
164 (1st Dept 1990); Eastman Kodak Co. v Powers Film Products, 189 
App Div 556, 179 NYS 325 (4th Dept 1919), see Annot: 30 ALR3d 631; 
see generally Restatement, Torts §§ 757 and 758; Note, Developments 
in the Law—Competitive Torts, Trade Secrets, 77 Harv L Rev 947. 


Under the Penal Law it is a felony to steal secret scientific material 
(§ 155.30(3)) or to reproduce it (§ 165.07). Secret scientific material is 
defined to include a scientific or technical process, invention or formula 
or any part or phase thereof, which is not, and is not intended to be, 
available to anyone other than selected persons, when it accords or may 
accord an advantage over competitors (§ 155.00(6)). 


Trademark or Trade Name Infringement 


Article 24 of the New York General Business Law protects 
trademarks, service marks and trade names registered under its 
provisions. If the suit is essentially an action to enforce rights equiva- 
lent to rights under federal copyright laws, 17 USC § 106, state courts 
have no subject matter jurisdiction, 17 USC § 301(a); 28 USC § 1338; 
. Editorial Photocolor Archives, Inc. v Granger Collection, 61 NY2d 517, 
474 NYS2d 964, 463 NE2d 365 (1984). General Business Law § 397 
makes unlawful the use of the name or other identification of certain 
non-profit organizations, see Comment to PJI 3:45. Pursuant to CPLR 
214(2), the applicable Statute of Limitations is three years, De Medici v 
Lorenzo De Medici, Inc., 101 AD2d 719, 475 NYS2d 391 (1st Dept 1984). 
Generally, as to trademark or trade name infringement, see Restate- 
ment, Torts §§ 715—740. Only the owner of the trademark is entitled to 
sue for its infringement, Kim v Francis, 184 AD3d 4138, 125 NYS3d 411 
(1st Dept 2020). In a trademark case, the likelihood of confusion is 
determined by an objective test that requires the court to consider, 
among other things, “the strength of the plaintiffs mark, the degree of 
similarity between the two marks, the proximity of the products, the 
likelihood that the prior owner will bridge the gap, actual confusion, 
and the reciprocal of defendant’s good faith in adopting its own mark, 
the quality of the defendant’s product, and the sophistication of buyers,” 
George V Restauration S.A. v Little Rest Twelve, Inc., 58 AD3d 428, 
871 NYS2d 65 (1st Dept 2009) (quoting Polaroid Corp. v Polarad Elecs. 
Corp., 287 F2d 492 (2d Cir 1961)). For a case dismissing the trademark 
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infringement claim of a graffiti artist, see Tracy v Pow Wow Production, 
302 AD2d 211, 755 NYS2d 76 (1st Dept 2003). 


Similarly, General Business Law § 133 “protects trade names from 
unlawful infringement by prohibiting the use of someone else’s name, 
style or symbol as part of one’s own name with an intent to deceive the 
public.” To establish a claim under this provision, the plaintiff must 
show that the defendant used plaintiffs name or symbol as part of the 
defendant’s corporate, assumed or trade name for purposes of advertis- 
ing with an intent to deceive, see Out of Box Promotions, LLC v Koschi- 
tzki, 55 AD3d 575, 866 NYS2d 677 (2d Dept 2008); Fireman’s Ass’n of 
State of New York v French American School of New York, 41 AD3d 
925, 839 NYS2d 238 (8d Dept 2007); Staten Island Bd. of Realtors, Inc. 
v Smith, 298 AD2d 592, 749 NYS2d 267 (2d Dept 2002); Edward F. 
Hallahan, Inc. v Hallahan, McGuinness & Lorys, Ltd., 275 AD2d 691, 
713 NYS2d 536 (2d Dept 2000); Frank’s Rest, Inc. v Lauramar 
Enterprises, Inc., 273 AD2d 349, 711 NYS2d 4383 (2d Dept 2000); Eilat 
Limousine Service for All, Inc. v Eilat Car & Limousine Service, 221 
AD2d 272, 684 NYS2d 86 (1st Dept 1995). Where the trade name sought 
to be protected is merely generic or descriptive, the party seeking to 
protect the trade name must establish that the subject name acquired a 
second meaning, Staten Island Bd. of Realtors, Inc. v Smith, supra; see 
Qedi’s Corp. v 3 Brothers Pizza Café, Inc., 176 AD3d 1131, 110 NYS3d 
423 (2d Dept 2019); Camelot Associates Corp. v Camelot Design & 
Development LLC, 298 AD2d 799, 750 NYS2d 155 (3d Dept 2002). A 
second meaning is one which has become so associated in the mind of 
the public with the entity that it identifies the product of the entity and 
distinguishes it from products sold by others, Allied Maintenance Corp. 
v Allied Mechanical Trades, Inc., 42 NY2d 538, 399 NYS2d 628, 369 
NE2d 1162 (1977); Qedi’s Corp. v 3 Bros. Pizza Café, Inc., supra; Came- 
lot Associates Corp. v Camelot Design & Development LLC, supra; 
Staten Island Bd. of Realtors, Inc. vy Smith, supra. To establish a sec- 
ondary meaning, it must be demonstrated that the primary significance 
of a product feature or term is to identify the source of the product 
rather than the product itself, Allied Maintenance Corp. v Allied 
Mechanical Trades, Inc., supra; Staten Island Bd. of Realtors, Inc. v 
Smith, supra. 


State and federal courts have concurrent jurisdiction to enforce 
rights arising out of the Lanham Act, 28 USC § 1338; Dell Pub. Co. v 
Stanley Publications, Inc., 9 NY2d 126, 211 NYS2d 393, 172 NE2d 656 
(1961). That act is based upon the Commerce Clause and does not 
provide a remedy for infringement of a mark not used in interstate or 
foreign commerce, 15 USC § 1127; U.S. Printing & Lithograph Co. v 
Griggs, Cooper & Co., 279 US 156, 49 SCt 267 (1929); nor does it 
preempt rights based on state law, see Sears, Roebuck & Co. v Stiffel 
Co., 376 US 225, 84 SCt 784 (1964); Compco Corp. v Day-Brite Light- 
ing, Inc., 376 US 234, 84 SCt 779 (1964); Bonito Boats, Inc. v Thunder 
Craft Boats, Inc., 489 US 141, 109 SCt 971 (1989); although federal law 
governs an action for infringement of a federally registered mark, see 
Dell Pub. Co. v Stanley Publications, Inc., supra. 
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Palming Off 


Palming off results when the defendant assembles a product that 
bears so striking a resemblance to the plaintiffs product that the public 
will be confused as to the identity of the products, Shaw v Time-Life 
Records, 38 NY2d 201, 379 NYS2d 390, 341 NE2d 817 (1975); see ITC 
Ltd. v Punchgini, Inc., 9 NY3d 467, 850 NYS2d 366, 880 NE2d 852 
(2007); Electrolux Corp. v Val-Worth, Inc., 6 NY2d 556, 190 NYS2d 977, 
161 NE2d 197 (1959); Eastern Const. Co. v Eastern Engineering Corp., 
246 NY 459, 159 NE 397 (1927); Ippolito v Lennon, 150 AD2d 300, 542 
NYS2d 3 (1st Dept 1989). The test is whether persons exercising rea- 
sonable intelligence and discrimination would be taken in by the 
similarity, Shaw v Time-Life Records, supra. Reputational injury occurs 
only when the palmed off product is inferior to that of the plaintiff, id. 
There are many similarities between trademark or trade name infringe- 
ment and palming off, both involving confusion over the source of a 
product or the connection between one business and another. Generally 
as to palming off, see Restatement, Torts, §§ 712-714; Note: Develop- 
ments in the Law—Competitive Torts, Conduct Misleading the 
Customer, 77 Harv L Rev 908. 


Misappropriation 


Under a misappropriation theory of unfair competition, a party is 
liable if it unfairly exploits the skill, expenditures and labors of a 
competitor, E.J. Brooks Company v Cambridge Security Seals, 31 NY3d 
441, 80 NYS3d 162, 105 NE3d 301 (2018); ITC Ltd. v Punchgini, Inc., 9 
NY3d 467, 850 NYS2d 366, 880 NE2d 852 (2007); Electrolux Corp. v 
Val-Worth, Inc., 6 NY2d 556, 190 NYS2d 977, 161 NE2d 197 (1959). 
The essence of the misappropriation theory is not just that the 
defendant has “reaped where it has not sown,” but that it has done so in 
an unethical way and thereby unfairly neutralized a commercial 
advantage that the plaintiff achieved through honest labor, E.J. Brooks 
Company v Cambridge Security Seals, supra; International News 
Service v Associated Press, 248 US 215, 39 SCt 68 (1918); see Fisher v 
Star Co., 231 NY 414, 132 NE 133 (1921); Macy’s Inc. v Martha Stewart 
Living Omnimedia, Inc., 127 AD3d 48, 6 NYS3d 7 (1st Dept 2015); Out 
of Box Promotions, LLC v Koschitzki, 55 AD3d 575, 866 NYS2d 677 (2d 
Dept 2008); Bond Buyer v Dealers Digest Pub. Co., 25 AD2d 158, 267 
NYS2d 944 (1st Dept 1966). Thus, in an action arising out of the breach 
of a licensing agreement between plaintiff, a retail department store 
chain, and a well-known designer of goods typically sold in department 
stores, plaintiff stated an unfair competition claim against defendant, a 
competing department store chain, where the agreement between 
plaintiff and the designer provided plaintiff with exclusive rights to the 
designer’s trademark and its designs that gave plaintiff a competitive 
advantage, and defendant attempted to misappropriate that commercial 
advantage by inducing the designer to breach its agreement with 
plaintiff, Macy’s Inc. v Martha Stewart Living Omnimedia, Inc., supra 
(defendant also misappropriated plaintiffs labors in obtaining, develop- 
ing and selling designer’s designs, to which plaintiff was exclusively 
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entitled, and such actions were not in keeping with minimum level of 
ethical behavior in marketplace). 


An unfair competition claim involving misappropriation also may 
concern the taking and use of the plaintiffs commercial advantage, or 
goodwill, to compete against the plaintiff, ITC Ltd. v Punchgini, Inc., 9 
NY3d 467, 850 NYS2d 366, 880 NE2d 852 (2007) (discussing but not 
adopting “well-known” marks doctrine). When a business, through 
renown in New York, possesses goodwill constituting property or com- 
mercial advantage, that goodwill is protected from misappropriation. 
Goodwill can and does cross state and national boundary lines. Protec- 
tion from misappropriation of a famous foreign mark under New York 
law presupposes the existence of actual goodwill in New York, id. 


To sustain a cause of action to recover damages for unfair competi- 
tion through the use of a trade name, the plaintiff is required to estab- 
lish that the defendant’s acts constituted an unfair appropriation or 
exploitation of any special quality attached to plaintiffs name, V.S. 
Distributors v Emkay Trading Corp., 1 AD3d 350, 766 NYS2d 601 (2d 
Dept 2003); see General Business Law § 360-L; Qedi’s Corp. v 3 Broth- 
ers Pizza Café, Inc., 176 AD3d 1131, 110 NYS38d 423 (2d Dept 2019). An 
unfair competition claim requires plaintiff to establish some element of 
bad faith, Camelot Associates Corp. v Camelot Design & Development 
LLC, 298 AD2d 799, 750 NYS2d 155 (3d Dept 2002); see Qedi’s Corp. v 
3 Bros. Pizza Café, Inc., supra. 


However, where it is an idea, as opposed to a design or creation, 
that has been appropriated, recovery can be had only if one of the fol- 
lowing is met: (1) there is an express contract to pay for use of the idea, 
Grombach Productions v Waring, 293 NY 609, 59 NE2d 425 (1944); 
Bristol v Equitable Life Assur. Soc., 182 NY 264, 30 NE 506 (1892); (2) 
the idea that has not been previously published is reduced to concrete 
form prior to disclosure to and appropriation by defendant, in which 
case an implied in fact contract to pay for utilization may be found, 
Alberts v Remington Rand, 175 Misc 486, 23 NYS2d 892 (Sup 1940); or, 
(3) by virtue of breach of confidence or some similar ethical violation, a 
contract to pay for use of the idea will be implied in law, Robbins v 
Frank Cooper Associates, 19 AD2d 242, 241 NYS2d 259 (1st Dept 1963), 
rev d on other grounds, 14 NY2d 913, 252 NYS2d 318, 200 NE2d 860 
(1964); see Schroeder v Pinterest Inc., 133 AD3d 12, 17 NYS3d 678 (1st 
Dept 2015) (claim for misappropriation of ideas requires [1] legal rela- 
tionship such as fiduciary relationship, express or implied contract or 
quasi contract and [2] novel and concrete idea). Furthermore, while an 
idea may be a property right, that right exists only if the idea is novel 
and original, Paul v Haley, 183 AD2d 44, 588 NYS2d 897 (2d Dept 
1992). Absent novelty and originality, no promise to pay for its use may 
be inferred, and no asserted agreement enforced, Downey v General 
Foods Corp., 31 NY2d 56, 334 NYS2d 874, 286 NE2d 257 (1972); Ameri- 
can Business Training Inc. v American Management Ass’n, 50 AD3d 
219, 851 NYS2d 491 (1st Dept 2008); Paul v Haley, supra. A claim for 
misappropriation of an idea cannot be sustained for an idea that is in 
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the public domain or is a creative variation on a basic theme that in the 
public domain, Schroeder v Pinterest Inc., supra; see Hyperlync 
Technologies, Inc. v Verizon Sourcing LLC, 184 AD3d 406, 125 NYS3d 
96 (1st Dept 2020) (concepts behind plaintiffs’ app were not new, were 
readily available in public domain, and were used by a number of other 
apps in market; smart adaptation of existing knowledge is not 
considered novel). 


In an unfair competition case based on misappropriation, the 
amount of damages awarded must correspond to the plaintiffs losses 
that were the proximate result of defendant’s conduct, E.J. Brooks 
Company v Cambridge Security Seals, 31 NY3d 441, 80 NYS3d 162, 
105 NE3d 301 (2018). Damages, therefore, must be measured by the 
loss of the plaintiffs commercial advantage, which may not correspond 
to what the defendant has wrongfully gained, id.; see Electrolux Corp. v 
Val-Worth, Inc., 6 NY2d 556, 190 NYS2d 977, 161 NE2d 197 (1959). 
However, courts may award a defendant’s unjust gains as a proxy for 
compensatory damages in an unfair competition case, E.J. Brooks 
Company v Cambridge Security Seals; see Epstein Engineering, P.C. v 
Cataldo, 124 AD3d 420, 1 NYS3d 38 (1st Dept 2015). Such a computa- 
tion of damages may be appropriate where a plaintiffs losses cannot be 
traced with even approximate precision, but even in those cases, the 
plaintiff must first show that there is a causal relation between the 
gains of the defendant and those diverted from the plaintiff, E.J. Brooks 
Company v Cambridge Security Seals, supra; see Underhill v Schenck, 
238 NY 7, 143 NE 773 (1924). When a plaintiff seeks to establish that 
its compensable losses are linked to the value of the defendant’s gains, 
the defendant must be afforded an opportunity to challenge the link 
with its own rebuttal evidence, E.J. Brooks Company v Cambridge Se- 
curity Seals, supra; see Hyde Park Products Corp. v Maximilian Lerner 
Corp., 65 NY2d 316, 491 NYS2d 302, 480 NE2d 1084 (1985). 


For a discussion of trade secrets in the context of non-compete 
clauses in employment contracts, see PJI 4:1. 


False Labeling or Advertising 


New York’s public policy against deceptive labeling or advertising 
is stated in §§ 392-b, 396—396-t of the General Business Law and in 
§ 190.20 of the Penal Law. As to bait-and-switch advertising, a private 
civil remedy for damages to plaintiffs goodwill (but not for a loss of 
profits) and for an injunction was recognized by Electrolux Corp. v 
Val-Worth, Inc., 6 NY2d 556, 190 NYS2d 977, 161 NE2d 197 (1959). 
Generally, in an action for false advertising, a plaintiff does not have 
standing to sue unless defendant has palmed off his or her goods as 
those of plaintiff, or plaintiff has a complete monopoly of the goods 
involved, so that injury can be readily inferred, Julie Research Labora- 
tories, Inc. v General Resistance, Inc., 25 AD2d 634, 268 NYS2d 187 
(1st Dept 1966), aff'd, 19 NY2d 906, 281 NYS2d 96, 227 NE2d 892 
(1967), (complaint alleging that defendant falsely advertised its voltage 
divider as the “World’s Most Accurate” dismissed). 
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Section 43(a) of the Lanham Act, 15 USC § 1125, which forbids use 
of “a false designation of origin, or any false description or representa- 
tion” in connection with goods or services that enter into commerce, 
defines a federal statutory tort that is enforceable in state as well as 
federal courts, see Mastro Plastics Corp. v Emenee Industries, Inc., 19 
AD2d 600, 240 NYS2d 624 (1st Dept 1963), aff'd, 14 NY2d 498, 248 
NYS2d 223, 197 NE2d 620 (1964); 28 USC § 1338; see also Ideal You 
Weight Loss Center, LLC v Zillioux, 174 AD3d 1473, 106 NYS3d 495 
(4th Dept 2019) (considering sufficiency of complaint under Lanham 
Act, 15 USC § 1125). As noted above, the section apparently does not 
preempt state law concerning false labeling or advertising. Generally, 
as to false advertising, see Restatement, Torts §§ 760-761; Callmann, 
False Advertising As a Competitive Tort, 48 Col L Rev 876; Note, 
Developments in the Law—Competitive Torts, 77 Harv L Rev 905. 


Anticybersquatting Consumer Protection Act 


The Anticybersquatting Consumer Protection Act, 15 USC § 1125(d), 
which prohibits, as the title suggests, cybersquatting (i.e. the practice of 
registering domain names of well-known trademarks by non-trademark 
holders who then try to sell the names back to the trademark owners), 
was passed “to protect consumers and American businesses, to promote 
the growth of online commerce, and to provide clarity in the law for 
trademark owners by prohibiting the bad-faith and abusive registration 
of distinctive marks as Internet domain names with the intent to profit 
from the goodwill associated with such marks,” Sporty’s Farm L.L.C: v 
Sportsman’s Market, Inc., 202 F3d 489 (2d Cir 2000); see Mattel, Inc. v © 
Barbie-Club.com, 310 F3d 293 (2d Cir 2002). To assert a claim for. 
cybersquatting, a plaintiff must demonstrate that: (1) its marks were 
distinctive at the time the domain name was registered; (2) the infring- 
ing domain names complained of are identical to or confusingly similar 
to the plaintiffs mark; and (3) that the defendant has a bad faith intent 
to profit from that mark, Ideal You Weight Loss Center, LLC v Zillioux, 
174 AD3d 14738, 106 NYS3d 495 (4th Dept 2019); 15 USC § 1125(d)(1). 
As to the issue of whether a mark is “famous” or “distinctive,” and as to 
the remedies available pursuant to the Act, see Sporty’s Farm L.L.C. v 
Sportsman’s Market, Inc., supra. 


Price Gouging 


Only the Attorney General has the authority to commence an ac- 
tion pursuant to General Business Law § 396-r (price gouging actions) 
on behalf of consumers who have been taken advantage of by merchants 
during abnormal disruptions of the market created by crises such as 
war, see Americana Petroleum Corp. v Northville Industries Corp., 200 
AD2d 646, 606 NYS2d 906 (2d Dept 1994) (no private cause of action). 


652 


Torts OTHER THAN NEGLIGENCE PJI 3:58 
a. DoNNELLY Act VIOLATION 


PJI 3:58. Intentional Torts—Business Torts—Unfair 
Competition—Donnelly Act Violation 


In this action the plaintiff seeks to recover 
damages for the defendants’ claimed violation of 
§ 340 of the General Business Law. In order to re- 
cover, the plaintiff has the burden of proving that 
the defendants violated that law and that the viola- 
tion was a substantial factor in causing damage to 
the plaintiff. 


Section 340 of the General Business Law pro- 
vides that any (contract, agreement, arrangement, 
combination) that restrains competition or the free 
exercise of any business activity is against public 
policy and illegal. 


To restrain competition or the free exercise of 
any business activity means to interfere unreason- 
ably with the ordinary, usual and freely competi- 
tive (pricing, distribution) system in such business 
activity. 


To prove a violation of Section 340 of the Gen- 
eral Business Law, the plaintiff must show both 
that the defendants entered into a (contract, agree- 
ment, arrangement, combination) that tended to 
restrain competition or the free exercise of busi- 
ness activity and that they acted to carry out that 
(contract, agreement, arrangement, combination). 
There need not have been a formal agreement, ei- 
ther written or oral. The law covers not only a 
contract or agreement but also an arrangement or 
combination as well. It, therefore, includes an 
understanding that is less formal than a contract 
and, if you find the evidence warrants, such an 
understanding may be inferred from the conduct 
of the defendants. There can be no (contract, 
agreement, arrangement, combination) without at 
least two participants. 


In order to prove a violation of the law, it is 
not essential that the agreement or arrangement 
be completely successful. If the defendants entered 
into an agreement or arrangement that had the 
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tendency to restrain competition and the plaintiff 
was damaged as a result, that would be sufficient 
to find a violation of the law. 


Certain acts are treated as automatic viola- 
tions of the law. For example, in this case plaintiff 
alleges that /state the applicable per se violation, such 
as; division of markets, price fixing, tying arrangement or 
group boycott and explain the term]. If you find that 
the defendants’ actions had the effect of [state ap- 
plicable per se violation] then you must find that the 
effect of the agreement was to restrain the free 
exercise of the plaintiffs (trade, business) and you 
will find for the plaintiff in such amount as you 
find will fairly compensate the plaintiff for the 
damage the plaintiff has suffered as a result of the 
violation of the law. 


If you do not find /state applicable per se viola- 
tion/, then you must proceed to decide whether the 
defendants’ actions nevertheless resulted in an un- 
reasonable restraint of trade. That is, you must 
consider whether, under the circumstances, an un- 
reasonable restraint of trade in the (marketing, 
sale, distribution) resulted in the /specify relevant 
product, service and geographical market]. [If either prod- 
uct, service or geographical market is disputed, state the 
contentions of the parties]. In determining whether 
the claimed restraint of trade was unreasonable, 
you will evaluate the evidence concerning the rel- 
evant product market, the nature and effects of 
the (agreement, arrangement, contract) and the 
economic impact of the (agreement, arrangement, 
contract) on trade in the relevant market. If you 
find that the (agreement, arrangement, contract) 
resulted in an unreasonable restraint of trade, 
then you must find that the effect of the (agree- 
ment, arrangement, contract) was to restrain the 
free exercise of the plaintiffs (trade, business) and 
you will proceed to consider whether the plaintiff 
has sustained any damage. If the plaintiff sus- 
tained damage, you will award the plaintiff such 
an amount as you find will fairly compensate the 
plaintiff for the damage the plaintiff has sustained 
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as a result of the violation of the law. If you find 
that the (agreement, arrangement, contract) did 
not result in an unreasonable restraint of trade, or 
even if it did, that the plaintiff sustained no dam- 
age as a result, then you will find for the 
defendants. 


Comment 
[See also Introductory Statement, supra.] 


Based on X.L.O. Concrete Corp. v Rivergate Corp., 83 NY2d 513, 
611 NYS2d 786, 634 NE2d 158 (1994); People v Rattenni, 81 NY2d 166, 
597 NYS2d 280, 613 NE2d 155 (1993); Creative Trading Co., Inc. v 
Larkin-Pluznick-Larkin, Inc., 75 NY2d 830, 552 NYS2d 558, 551 NE2d 
1236 (1990), reversing for reasons in dissent 148 AD 2d 352, 539 NYS2d 
1; Anheuser-Busch, Inc. v Abrams, 71 NY2d 327, 525 NYS2d 816, 520 
NE2d 535 (1988); State v Mobil Oil Corp., 38 NY2d 460, 381 NYS2d 
426, 344 NE2d 357 (1976); Columbia Gas of New York, Inc. v New York 
State Elec. & Gas Corp., 28 NY2d 117, 320 NYS2d 57, 268 NE2d 790 
(1971); Aimcee Wholesale Corp. v Tomar Products, Inc., 21 NY2d 621, 
289 NYS2d 968, 237 NE2d 223 (1968); Kellogg v Sowerby, 190 NY 370, 
83 NE 47 (1907); Atkin v Union Processing Corp., 90 AD2d 332, 457 
NYS2d 152 (4th Dept 1982), affd, 59 NY2d 919, 466 NYS2d 293, 453 
NE2d 522 (1983); Capitaland United Soccer Club Inc. v Capital Dist. 
Sports & Entertainment Inc., 238 AD2d 777, 656 NYS2d 465 (3d Dept 
1997); Newsday, Inc. v Fantastic Mind, Inc., 237 AD2d 497, 655 NYS2d 
583 (2d Dept 1997); Watts v Clark Associates Funeral Home, Inc., 234 
AD2d 538, 651 NYS2d 585 (2d Dept 1996); Anand v Soni, 215 AD2d 
420, 626 NYS2d 830 (2d Dept 1995); Home Town Muffler Inc. v Cole 
Muffler Inc., 202 AD2d 764, 608 NYS2d 735 (3d Dept 1994); Bello v 
Cablevision Systems Corp., 185 AD2d 262, 587 NYS2d 1; Schlottman 
Agency, Inc. v Aetna Cas. and Sur. Co., 70 AD2d 1041, 417 NYS2d 561 
(4th Dept 1979); Alexander’s Dept. Stores v Ohrbach’s, Inc., 266 App 
Div 535, 42 NYS2d 703 (1st Dept 1943); People v American Ice Co., 120 
NYS 443 (Sup 1909), n o r. The pattern charge deals with a fact pattern 
involving an alleged restraint of trade. For cases alleging a monopoly, 
the pattern charge must be modified, see Comment infra. 


Federal/State Jurisdiction 


Section 340 of the General Business Law, the Donnelly Act is often 
called a “little Sherman Act,” because it parallels §§ 1 and 2 of the Sher- 
man Act (15 USC §§ 1 and 2) in defining what conduct is forbidden, see 
People v Rattenni, 81 NY2d 166, 597 NYS2d 280, 613 NE2d 155 (1993); 
Aimcee Wholesale Corp. v Tomar Products, Inc., 21 NY2d 621, 289 
NYS2d 968, 237 NE2d 223 (1968); Home Town Muffler Inc. v Cole 
Muffler Inc., 202 AD2d 764, 608 NYS2d 735 (3d Dept 1994). However, 
the sweep of the Donnelly Act may be broader than the corresponding 
federal statute, State v Mobil Oil Corp., 38 NY2d 460, 381 NYS2d 426, 
344 NE2d 357 (1976), or narrower as the Donnelly Act does not prohibit 
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attempted monopolization while the Sherman Act does prohibit such 
activity, Bevilacque v Ford Motor Co., 125 AD2d 516, 509 NYS2d 595 
(2d Dept 1986). While federal decisions are not binding on New York 
courts in the construction of the Donnelly Act, see Marsich v Eastman 
Kodak Co., 244 App Div 295, 279 NYS 140 (2d Dept 1935), affd, 269 NY 
621, 200 NE 27 (1936), the Donnelly Act should be construed in light of 
federal precedent and interpreted differently only when a state policy or 
difference in the statutory language or legislative history justifies such 
a departure, X.L.O. Concrete Corp. v Rivergate Corp., 83 NY2d 513, 611 
NYS2d 786, 634 NE2d 158 (1994); People v Rattenni, supra; Anheuser- 
Busch, Inc. v Abrams, 71 NY2d 327, 525 NYS2d 816, 520 NE2d 535 
(1988). 


However, preemption may present problems. As noted in the 
Introductory Statement, supra, restraint of trade law has developed 
through the common law into state statutes and ultimately into federal 
statutory law. Partly as a result of that history, concurrent federal and 
state jurisdiction is recognized where there is activity of substantial lo- 
cal significance, even though interstate activity is also involved, Two 
Queens, Inc. v Scoza, 296 AD2d 302, 745 NYS2d 517 (1st Dept 2002); 
Mayer Bros. Poultry Farms v Meltzer, 274 App Div 169, 80 NYS2d 874 
(lst Dept 1948), and has been implicitly approved by the Supreme 
Court, Watson v Buck, 313 US 387, 61 SCt 962 (1941); Straus v Ameri- 
can Publishers’ Ass’n, 231 US 222, 34 SCt 84 (1913); see Giboney v 
Empire Storage & Ice Co., 336 US 490, 69 SCt 684 (1949). Furthermore, 
a presumption exists against finding federal preemption of state law in | 
areas traditionally regulated by states, California v ARC America Corp., 
490 US 938, 109 SCt 1661 (1989). State antitrust laws will be preempted, 
however, where they conflict with federal labor policy, Local 24 of Intern. 
Broth. of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, AFL-CIO v Oliver, 358 US 283, 79 SCt 297, 10 Ohio Ops 2d 
74, 82 Ohio L Abs 397 (1959), or federal commerce policy concerning 
television regulation, Loew’s Inc. v Radio Hawaii, Inc., 20 Misc2d 587, 
191 NYS2d 676 (Sup 1959). Furthermore, the Donnelly Act will be 
preempted by the Employee Retirement Income Security Act insofar as 
it relates to employee benefit plans, Myers v Pension Fund, Local One 
Amalgamated Lithographers of America, 704 F Supp 343 (EDNY 1989). 


The Statute 


The activities interdicted by the Donnelly Act are described in three 
unnumbered paragraphs of General Business Law § 340(1), a statute 
declaratory of a strong public policy in favor of free competition for New 
York, see Columbia Gas of New York, Inc. v New York State Elec. & 
Gas Corp., 28 NY2d 117, 320 NYS2d 57, 268 NE2d 790 (1971); Aimcee 
Wholesale Corp. v Tomar Products, Inc., 21 NY2d 621, 289 NYS2d 968, 
237 NE2d 223 (1968); American Dental Co-op., Inc. v Attorney General 
of State of N.Y., 127 AD2d 274, 514 NYS2d 228 (1st Dept 1987). 
Monopoly, which is dealt with in the first paragraph of General Busi- 
ness Law § 340(1), and restraint of competition or of the free exercise of 
business activity, which is dealt with in the second paragraph of Gen- 
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eral Business Law § 340(1), must be distinguished. While every 
monopoly restrains competition, not every restraint of competition or of 
the free exercise of business activity is so extensive as to constitute a 
monopoly, People v American Ice Co., 120 NYS 443 (Sup 1909), n or, 
and, therefore, it is not necessary to show monopoly to establish a viola- 
tion of the statute, Alexander’s Dept. Stores v Ohrbach’s, Inc., 266 App 
Div 535, 42 NYS2d 703 (1st Dept 1943). Since each of the two preceding 
paragraphs of the statute uses the phrase “is or may be,” the tendency 
of defendant’s conduct to do so is sufficient, Schlottman Agency, Inc. v 
Aetna Cas. and Sur. Co., 70 AD2d 1041, 417 NYS2d 561 (4th Dept 
1979), People v Masiello, 177 Misc 608, 31 NYS2d 512 (Sup 1941), affd, 
271 App Div 875, 66 NYS2d 641 (1st Dept 1946); Eagle Spring Water 
Co. v Webb & Knapp, Inc., 236 NYS2d 266 (Sup 1962), nor. 


General Business Law § 340(6) permits claims under the Donnelly 
Act by or on behalf of indirect purchasers. Section 340(6) became effec- 
tive in 1998 and applies only prospectively, State ex rel. Spitzer v Daicel 
Chemical Industries, Ltd., 42 AD3d 301, 840 NYS2d 8 (1st Dept 2007). 


Monopoly 


A monopoly exists where the control of commodity or trade or por- 
tion of a commodity or trade is so concentrated in the hands of one 
person or corporation that the power to control prices lies exclusively in 


that single entity and competition is thereby suppressed, People v 
American Ice Co., 120 NYS 443 (Sup 1909), nor. 


In cases that involve an alleged monopoly, the following language 
should be added to the Charge: 


PJI 3:58.1 


A monopoly exists where previously compet- 
ing businesses are so concentrated in the hands of 
one or more (persons, corporations, business enti- 
ties) that (it is, they are) able to control the (pro- 
duction, pricing, distribution) of a (commodity, 
service), to the exclusion of actual or potential 
competitors. 


If you find that the defendant entered into an 
agreement or arrangement that had the tendency 
to create a monopoly as I have defined that term 
for you, then you will proceed to consider whether 
the plaintiff has sustained any damage. If the 
plaintiff sustained damage, you will award the 
plaintiff such an amount as you find will fairly 
compensate the plaintiff for the damage the plain- 
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tiff has suffered as a result of defendant’s conduct. 
If you find that the defendant did not enter an 
agreement having the tendency to create a mo- 
nopoly, or even if it did, that the plaintiff sustained 
no damage as a result, then you will find for the 
defendant on this issue. 


The Elements 


An antitrust claim under the Donnelly Act must allege concerted 
action by two or more entities and a consequent restraint of trade within 
an identified relevant product market, Global Reinsurance Corp. U.S. 
Branch v Equitas Ltd., 18 NY3d 722, 946 NYS2d 71, 969 NE2d 187 
(2012). Specifically, a party claiming a violation of the General Business 
Law § 340(1) must (1) identify the relevant product market, (2) identify 
a conspiracy or reciprocal relationship between two or more parties, (3) 
describe the nature and effects of the alleged conspiracy, (4) describe 
how the economic impact of the conspiracy restrained trade in the mar- 
ket in question or could restrain trade in the market, Radon Corp. of 
America, Inc. v National Radon Safety Bd., 125 AD3d 1537, 4 NYS38d 
440 (4th Dept 2015); Thome v Alexander & Louisa Calder Foundation, 
70 AD3d 88, 890 NYS2d 16 (1st Dept 2009); Benjamin of Forest Hills 
Realty, Inc. v Austin Sheppard Realty, Inc., 34 AD3d 91, 823 NYS2d 79 
(2d Dept 2006); Capitaland United Soccer Club Inc. v Capital Dist. 
Sports & Entertainment Inc., 238 AD2d 777, 656 NYS2d 465 (3d Dept. 
1997); Newsday, Inc. v Fantastic Mind, Inc., 237 AD2d 497, 655 NYS2d 
583 (2d Dept 1997); Watts v Clark Associates Funeral Home, Inc., 234 
AD2d 538, 651 NYS2d 585 (2d Dept 1996); Anand v Soni, 215 AD2d 
420, 626 NYS2d 830 (2d Dept 1995); Home Town Muffler Inc. v Cole 
Muffler Inc., 202 AD2d 764, 608 NYS2d 735 (3d Dept 1994); see Constant 
v Hallmark Cards, Inc., 172 AD2d 641, 568 NYS2d 441 (2d Dept 1991); 
Primo Const., Inc. v Swig Weiler & Arnow Management Co., Inc., 160 
AD2d 379, 553 NYS2d 425 (1st Dept 1990). Damages must also be speci- 
fied, Kellogg v Sowerby, 190 NY 370, 83 NE 47 (1907); Dunkel v 
McDonald, 272 App Div 267, 70 NYS2d 653 (1st Dept 1947), affd, 298 
NY 586, 81 NE2d 323 (1948). A plaintiff must allege injury to competi- 
tion in the market as a whole and not merely an adverse effect upon the 
plaintiff in order to state a cognizable claim under General Business 
Law § 340, Benjamin of Forest Hills Realty, Inc. v Austin Sheppard 
Realty, Inc., supra. 


While defendant must have contemplated the discrimination 
against plaintiff when the agreements were entered into in order to be 
liable, defendant’s general motive, intent or good faith are immaterial, 
Kellogg v Sowerby, 190 NY 370, 83 NE 47 (1907). 


Relevant Product Market 


A plaintiff alleging a violation of the Donnelly Act must identify a 
relevant product market, Radon Corp. of America, Inc. v National Radon 
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Safety Bd., 125 AD3d 1537, 4 NYS3d 440 (4th Dept 2015); Benjamin of 
Forest Hills Realty, Inc. v Austin Sheppard Realty; Inc., 34 AD3d 91, 
823 NYS2d 79 (2d Dept 2006); Capitaland United Soccer Club Inc. v 
Capital Dist. Sports & Entertainment Inc., 238 AD2d 777, 656 NYS2d 
465 (3d Dept 1997); Newsday, Inc. v Fantastic Mind, Inc., 237 AD2d 
497, 655 NYS2d 583 (2d Dept 1997); Watts v Clark Associates Funeral 
Home, Inc., 234 AD2d 538, 651 NYS2d 585 (2d Dept 1996); Anand v 
Soni, 215 AD2d 420, 626 NYS2d 830 (2d Dept 1995); see Atkin v Union 
Processing Corp., 90 AD2d 332, 457 NYS2d 152 (4th Dept 1982), affd, 
59 NY2d 919, 466 NYS2d 293, 453 NE2d 522 (1983) (no restraint of 
trade where relevant geographical market extended over area encom- 
passing many states and where plaintiff could effectively compete within 
that broad market); Constant v Hallmark Cards, Inc., 172 AD2d 641, 
568 NYS2d 441 (2d Dept 1991); Primo Const., Inc. v Swig Weiler & 
Arnow Management Co., Inc., 160 AD2d 379, 553 NYS2d 425 (1st Dept 
1990). A relevant market must include all products that are reasonably 
interchangeable and all geographic areas in which such reasonable 
interchangeability occurs, Continental Guest Services Corp. v 
International Bus Services, Inc., 92 AD3d 570, 939 NYS2d 30 (1st Dept 
2012). The general rule is that “ ‘the outer boundaries of a product mar- 
ket are determined by the reasonable interchangeability and cross- 
elasticity of demand between the product itself and substitutes for it’,” 
id, quoting F.T.C. v Staples, Inc., 970 F Supp 1066 (DDist Col 1997). 
Interchangeability and cross-elasticity of demand look to the avail- 
ability of substitute commodities, id. In other words, if there are other 
products available to consumers that are similar in character or use to 
the product in question, the products are said to be functionally 
interchangeable and form the outer boundaries of a relevant product 
market for antitrust purposes, Continental Guest Services Corp. v 
International Bus Services Inc., supra. Submarkets can exist within a 
larger product market, and the existence of such a submarket may be 
determined based on a number of factors, including industry or public 
recognition of the submarket as a separate economic entity, the prod- 
uct’s peculiar characteristics and uses and distinct prices, id. In 
Continental Guest Services Corp. v International Bus Services Inc., 
supra, the court held that the distribution outlets for sales of tourist- 
bus tickets through concierge desks is too narrow to constitute a 
plausible market for antitrust purposes and that the characteristics of a 
cognizable submarket were not present. 


Conspiracy 


In the context of the Donnelly Act, “arrangement” means a recipro- 
cal relationship between two or more legal or economic entities similar 
to but not embraced within the more exacting terms contract, combina- 
tion or conspiracy, State v Mobil Oil Corp., 38 NY2d 460, 381 NYS2d 
426, 344 NE2d 357 (1976). The pertinent inquiry is one of substance not 
form, and the focus is on how the parties to the alleged anticompetitive 
conduct actually operate, Global Reinsurance Corp. U.S. Branch v 
Equitas Ltd., 18 NY3d 722, 946 NYS2d 71, 969 NE2d 187 (2012). The 
term “arrangement” does not extend to price discrimination or 
encompass unilateral price-fixing, id. 
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There must be at least two parties to any agreement or arrange- 
ment, State v Mobil Oil Corp., supra; Abe’s Rooms, Inc. v Space Hunters, 
Inc., 38 AD3d 690, 833 NYS2d 138 (2d Dept 2007); Bello v Cablevision 
Systems Corp., 185 AD2d 262, 587 NYS2d 1; Light Corrugated Box 
Corp. v Southern Kraft Corp., 20 NYS2d 66 (Sup 1940), n o r; see Hall 
Heating Co., Inc. v New York State Elec. and Gas Corp., 180 AD2d 957, 
580 NYS2d 528 (3d Dept 1992), who are actual competitors, People v 
Rattenni, 81 NY2d 166, 597 NYS2d 280, 613 NE2d 155 (1993); Creative 
Trading Co., Inc. v Larkin-Pluznick-Larkin, Inc., 75 NY2d 830, 552 
NYS2d 558, 551 NE2d 1236 (1990); Benjamin of Forest Hills Realty, 
Inc. v Austin Sheppard Realty, Inc., 34 AD3d 91, 823 NYS2d 79 (2d 
Dept 2006), and since the officers or employees of a corporation and the 
corporation are a single entity an agreement between a corporation and 
its officers or employees is not within the section, Light Corrugated Box 
Corp. v Southern Kraft Corp., supra; see Bereswill v Yablon, 6 NY2d 
301, 189 NYS2d 661, 160 NE2d 531 (1959). However, the officers and 
directors of conspiring corporations can be held liable in civil antitrust 
actions under the Donnelly Act to the extent that they participated in 
the alleged corporate antitrust violations, Radon Corp. of America, Inc: 
v National Radon Safety Bd., 125 AD3d 1537, 4 NYS3d 440 (4th Dept 
2015). 


Moreover, while a corporation and its wholly owned subsidiary are 
incapable of forming a contract, agreement, arrangement or combina- 
tion in violation of the Donnelly Act, Verizon New York, Inc. v Optical 
Communications Group, Inc., 91 AD3d 176, 936 NYS2d 86 (1st Dept — 
2011) (rejecting argument that single-entity rule inapplicable to Don- 
nelly Act claims), the issue of whether part owners of a corporation are 
capable of conspiring with one another may be a question of fact, see 
Bevilacque v Ford Motor Co., 125 AD2d 516, 509 NYS2d 595 (2d Dept 
1986); Kick v Regan, 110 AD2d 934, 487 NYS2d 403 (3d Dept 1985). 
Furthermore, the mere formation of a wholly owned subsidiary corpora- 
tion does not, under ordinary circumstances, create a monopoly, Kick v 
Regan, supra. However, if the sole purpose for obtaining and maintain- 
ing subsidiary corporations is to submit multiple bids on a contract in 
order to limit competition, a violation of the Donnelly Act may be found, 
People v Schwartz, 160 AD2d 964, 554 NYS2d 686 (2d Dept 1990). 
Where a fully integrated entity takes over and consolidates economic 
functions formerly performed competitively, the issue is whether that 
entity is sufficiently autonomous to preclude the characterization of a 
conspiracy, Global Reinsurance Corp. U.S. Branch v Equitas Ltd., 18 
NY38d 722, 946 NYS2d 71, 969 NE2d 187 (2012). Where the pleadings 
indicate that the new entity was engaged in concerted activity with its 
still-existing predecessors, however, a conspiracy may be sufficiently al- 
leged, id. A Donnelly Act violation to restrain trade can only occur when 
the conspirators are in competition with one another or with the 
plaintiff, Sands v Ticketmaster-New York, Inc., 207 AD2d 687, 616 
NYS2d 362 (1st Dept 1994) (no Donnelly Act violation where parties are 
in position of agent and principal, not competitors). While a manufac- 
turer has the right to pick its own customers, if refusal to sell to a par- 
ticular customer is the result of a combination with others to destroy 
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competition in that market, a Donnelly Act violation will be found, 
Alexander’s Dept. Stores v Ohrbach’s, Inc., 266 App Div 535, 42 NYS2d 
703 (1st Dept 1943). Concerted behavior will not be indicated by the 
termination of a distributor in response to complaints by other distribu- 
tors absent evidence that tends to exclude the possibility that the al- 
leged conspirators were acting independently, Home Town Muffler Inc. 
v Cole Muffler Inc., 202 AD2d 764, 608 NYS2d 735 (3d Dept 1994). Fur- 
ther, absent any horizontal arrangement, selected differential pricing is 
not a violation under the Donnelly Act State v Mobil Oil Corp., 38 NY2d 
460, 381 NYS2d 426, 344 NE2d 357 (1976) (for an explanation of hori- 
zontal arrangements, see infra this comment). 


Nature and Effects of the Economic Impact 


The plaintiff in a Donnelly Act action is required to describe with 
specificity the nature and effects of the alleged conspiracy and how the 
economic impact of the conspiracy restrained or could have restrained 
trade, Capitaland United Soccer Club Inc. v Capital Dist. Sports & 
Entertainment Inc., 238 AD2d 777, 656 NYS2d 465 (3d Dept 1997); 
Newsday, Inc. v Fantastic Mind, Inc., 237 AD2d 497, 655 NYS2d 583 
(2d Dept 1997); Watts v Clark Associates Funeral Home, Inc., 234 AD2d 
538, 651 NYS2d 585 (2d Dept 1996); Anand v Soni, 215 AD2d 420, 626 
NYS2d 830 (2d Dept 1995); Home Town Muffler Inc. v Cole Muffler Inc., 
202 AD2d 764, 608 NYS2d 735 (3d Dept 1994); see Constant v Hallmark 
Cards, Inc., 172 AD2d 641, 568 NYS2d 441 (2d Dept 1991); Primo 
Const., Inc. v Swig Weiler & Arnow Management Co., Inc., 160 AD2d 
379, 553 NYS2d 425 (1st Dept 1990). Where an unreasonable restraint 
of trade is claimed and there is no claim of a per se violation, plaintiff 
must allege that the conspirators possessed sufficient power within the 
relevant market to produce a market-wide anticompetitive effect, Global 
Reinsurance Corp. U.S. Branch v Equitas Ltd., 18 NY3d 722, 946 NYS2d 
71, 969 NE2d 187 (2012). In the context of sales, market power is the 
ability to raise prices significantly or impose onerous economic terms 
without suffering competitive detriment, id. Conclusory allegations as 
to the effects of a described practice are insufficient inasmuch as the 
plaintiff is required to specify dates and places, identify specific 
participants and allege the existence of bilateral agreements relevant to 
the alleged conspiracy, Creative Trading Co., Inc. v Larkin-Pluznick- 
Larkin, Inc., 75 NY2d 830, 552 NYS2d 558, 551 NE2d 1236 (1990). 


The injury plaintiff alleges must be an antitrust injury in the rele- 
vant product market, i.e., an injury attributable to an anti-competitive 


aspect of the practice under scrutiny, Continental Guest Services Corp. 
v International Bus Services, Inc., 92 AD3d 570, 9389 NYS2d 30 (1st 
Dept 2012). The antitrust laws protect competition, not competitors, id. 


Damages 


Damages are an essential element of the cause of action, Kellogg v 
Sowerby, 190 NY 370, 83 NE 47 (1907); see General Business Law 
§ 340(5). Plaintiff is entitled to full compensatory damages, injunctive 
relief, Peekskill Theatre v Advance Theatrical Co. of New York, 206 
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App Div 138, 200 NYS 726 (1st Dept 1923), treble damages, costs up to 
$10,000, and reasonable attorney’s fees, General Business Law § 340(5); 
Thome v Alexander & Louisa Calder Foundation, 70 AD3d 88, 890 
NYS2d 16 (1st Dept 2009). The burden of proving damages is on the 
plaintiff, who must present a proper basis for ascertaining the damages 
sought that must consist of some reasonable standard of computation 
other than conjecture or guess work, Dunkel v McDonald, 272 App Div 
267, 70 NYS2d 653 (1st Dept 1947), affd, 298 NY 586, 81 NE2d 323 
(1948) and (ovrld in part, I. H. P. Corp. v 210 Central Park South Corp., 
16 AD2d 461, 228 NYS2d 883 (1st Dept 1962)); see Alexander’s Dept. 
Stores v Ohrbach’s, Inc., 269 App Div 321, 56 NYS2d 173 (1st Dept 
1945); Di Tomasso v Loverro, 250 App Div 206, 293 NYS 912 (2d Dept 
1937), affd, 276 NY 551, 12 NE2d 570 (1937). However, plaintiff is not 
held to any hard and fast rule in this regard when measuring prospec- 
tive damages, Alexander’s Dept. Stores v Ohrbach’s, Inc., supra. When 
the wrongful act results in plaintiffs losing a specific contract, damages 
are measured by the contract price less what would have been plaintiffs 
cost of performance, American Electronics, Inc. vy Neptune Meter Co., 33 
AD2d 157, 305 NYS2d 931 (1st Dept 1969). Punitive damages are not 
recoverable if no public right is involved and the underlying private 
wrong is susceptible of adequate compensation, American Electronics, 
Inc. v Neptune Meter Co., 30 AD2d 117, 290 NYS2d 333 (1st Dept 1968). 
Absent a separate statute authorizing their recovery, treble damages 
are not recoverable in a class action brought under General Business 
Law § 340, Sperry v Crompton Corp., 8 NY3d 204, 831 NYS2d 760, 863 
NE2d 1012 (2007). 


Rule of Reason v Per Se Violations 


There are certain arrangements that have such a pernicious effect 
on competition and lack of redeeming virtue as to be presumed illegal 
without elaborate inquiry as to the precise harm caused, People v 
Rattenni, 81 NY2d 166, 597 NYS2d 280, 613 NE2d 155 (1993); KS Trade 
LLC v International Gemological Institute, Inc., 190 AD3d 556, 141 
NYS3d 452 (1st Dept 2021); Atkin v Union Processing Corp., 90 AD2d 
332, 457 NYS2d 152 (4th Dept 1982), affd, 59 NY2d 919, 466 NYS2d 
293, 4538 NE2d 522 (1983). Absent such per se illegality, New York 
courts apply a rule of reason analysis to every combination or agree- 
ment brought under the Act, Radon Corp. of America, Inc. v National 
Radon Safety Bd., 125 AD3d 1537, 4 NYS3d 440 (4th Dept 2015); Atkin 
v Union Processing Corp., supra. The rule of reason analysis requires a 
determination that based on a consideration of the elements discussed 
in this chapter, there is an unreasonable restraint of trade, People v 
Rattenni, supra; KS Trade LLC v International Geological Institute, 
Inc., supra; see Alexander’s Dept. Stores v Ohrbach’s, Inc., 269 App Div 
321, 56 NYS2d 173 (1st Dept 1945). Further, the rule of reason is not 
satisfied by a claim that the activity is “per se legal” unless legality of 
the particular action in the particular industry has been well established 
by plain language of a statute or by existing judicial interpretation, 
Anheuser-Busch, Inc. v Abrams, 71 NY2d 327, 525 NYS2d 816, 520 
NE2d 535 (1988). 
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Per se violations of the Donnelly Act include price fixing, division of 
markets, group boycotts and tying arrangements, Atkin v Union 
Processing Corp., 90 AD2d 332, 457 NYS2d 152 (4th Dept 1982), affd, 
59 NY2d 919, 466 NYS2d 293, 453 NE2d 522 (1983); see Columbia Gas 
of New York, Inc. v New York State Elec. & Gas Corp., 28 NY2d 117, 
320 NYS2d 57, 268 NE2d 790 (1971); George C. Miller Brick Co., Inc. v 
Stark Ceramics, Inc., 2 AD3d 1341, 770 NYS2d 235 (4th Dept 2003); 
Kick v Regan, 110 AD2d 934, 487 NYS2d 403 (3d Dept 1985); Alexa- 
nder’s Dept. Stores v Ohrbach’s, Inc., 266 App Div 535, 42 NYS2d 703 
(1st Dept 1943), but per se illegality may depend upon whether the 
activity in question was horizontal or vertical. Horizontal restraints, 
those that result from an agreement among competitors at the same 
level of distribution, are generally per se violations of the Donnelly Act, 
see Anheuser-Busch, Inc. v Abrams, 71 NY2d 327, 525 NYS2d 816, 520 
NE2d 535 (1988); State v Mobil Oil Corp., 38 NY2d 460, 381 NYS2d 
426, 344 NE2d 357 (1976); Creative Trading Co., Inc. v Larkin-Pluznick- 
Larkin, Inc., 75 NY2d 830, 552 NYS2d 558, 551 NE2d 1236 (1990); KS 
Trade LLC v International Gemological Institute, Inc., 190 AD3d 556, 
141 NYS3d 452 (1st Dept 2021), although the horizontal setting of min- 
imum prices is not generally illegal per se, see New York Clothing 
Mfrs.’ Exchange v Textile Finishers’ Ass’n, 238 App Div 444, 265 NYS 
105 (1st Dept 1933). A horizontal division of markets, that is an agree- 
ment between competitors at the same level of the market structure to 
allocate territories in order to minimize competition, is a classic example 
of a per se violation, People v Rattenni, 81 NY2d 166, 597 NYS2d 280, 
613 NE2d 155 (1993). Note however, that division of markets will not 
be found where competitors end up selling their same end product in 
the same market even though they agreed not to set up in the same 
area, Atkin v Union Processing Corp., supra. In such a case, the rule of 
reason is applied to determine if a restraint of trade occurred in the rel- 
evant geographical market, id. Horizontal group boycotts consisting of 
competitors banding together to pressure manufacturers into refusing 
to sell to lower priced competitors constitute per se violations, American 
Dental Co-op., Inc. v Attorney General of State of N.Y., 127 AD2d 274, 
514 NYS2d 228 (1st Dept 1987); Alexander’s Dept. Stores v Ohrbach’s, 
Inc., 266 App Div 535, 42 NYS2d 703 (1st Dept 1943). 


In contrast, vertical restraints of trade, those imposed by an agree- 
ment between non-competitors who occupy different levels in the dis- 
tributive chain, require a rule of reason analysis, Anheuser-Busch, Inc. 
v Abrams, 71 NY2d 327, 525 NYS2d 816, 520 NE2d 535 (1988). 
Therefore, vertical price fixing has not generally been found to be a per 
se violation of the Donnelly Act and prohibition of price discrimination 
has been handled in the New York Legislature on an industry-by- 
industry basis, State v Mobil Oil Corp., 38 NY2d 460, 381 NYS2d 426, 
344 NE2d 357 (1976). Likewise, a vertical division of markets is not per 
se illegal, Anheuser-Busch, Inc. v Abrams, supra. Therefore, since a 
manufacturer has a right to pick its own customers and to refuse to sell 
to a particular customer, provided that such refusal is not the result of 
a combination with others to destroy competition, unilateral vertical 
refusals to deal do not constitute per se violations, Alexander’s Dept. 
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Stores v Ohrbach’s, Inc., 266 App Div 535, 42 NYS2d 703 (1st Dept 
1943), even if the refusal to deal was for an improper purpose, NYNEX 
Corp. v Discon, Inc., 525 US 128, 119 SCt 493 (1998). A manufacturer’s 
vertical control of the distribution of its own product is presumptively 
legal and not a violation of the antitrust laws, Continental Guest 
Services Corp. v International Bus Services, Inc., 92 AD3d 570, 939 
NYS2d 30 (1st Dept 2012). 


Tying arrangements, which necessarily involve a vertical restraint 
inasmuch as a seller or supplier, by virtue of position in the market for 
the tying product, uses that economic leverage to coerce customers to 
take the tied product along with the tying product, are per se illegal, 
Columbia Gas of New York, Inc. v New York State Elec. & Gas Corp., 
28 NY2d 117, 320 NYS2d 57, 268 NE2d 790 (1971). A tying arrange- 
ment does not exist, however, where a supplier simply offers an incen- 
tive in the form of a discount on the tying item if the tied product is also 
purchased, Columbia Gas of New York, Inc. v New York State Elec. & 
Gas Corp., supra. Further, a tying arrangement will not be found where 
the tied product would otherwise be purchased because of the ineffi- 
ciency of offering the tying and tied items separately, Jefferson Parish 
Hosp. Dist. No. 2 v Hyde, 466 US 2, 104 SCt 1551 (1984) (abrogated on 
other grounds by, Illinois Tool Works Inc. v Independent Ink, Inc., 547 
US 28, 126 SCt 1281 (2006)). Thus, under federal law, tying arrange- 
ments constitute antitrust violations only when the seller has the mar- 
ket power to force a purchaser to do something the purchaser would not 
do in a competitive market, id; U. S. Steel Corp. v Fortner Enterprises, - 
Inc., 429 US 610, 97 SCt 861 (1977). The mere fact that a tying ar- 
rangement involves a patented product does not support a presumption 
of market power, Illinois Tool Works Inc. v Independent Ink, Inc., 547 
US 28, 126 SCt 1281 (2006). 


Defenses 


The interposition of antitrust defenses in contract actions is not 
favored due to a concern that such defenses would likely enrich parties 
who first reap the benefits of a contract and then seek to avoid the cor- 
responding burdens, X.L.O. Concrete Corp. v Rivergate Corp., 83 NY2d 
513, 611 NYS2d 786, 634 NE2d 158 (1994); see Columbia Broadcasting 
System, Inc. v Roskin Distributors, Inc., 31 AD2d 22, 294 NYS2d 804 
(lst Dept 1968), affd on other grounds, 28 NY2d 559, 319 NYS2d 449, 
268 NE2d 128 (1971); American Soc. of Composers, Authors and 
Publishers v Spanish Intern. Communications Corp., 82 AD2d 728, 439 
NYS2d 389 (1st Dept 1981) (Donnelly Act violation not a defense to ser- 
vices rendered); see also TNT Communications Inc. v Management 
Television Systems, Inc., 32 AD2d 55, 299 NYS2d 692 (1st Dept 1969), 
affd, 26 NY2d 639, 307 NYS2d 667, 255 NE2d 780 (1970) (where 
antitrust violation is collateral to main issue in complaint, it cannot 
remain as viable defense). However, antitrust defenses will be upheld in 
cases where a court’s judgment would result in enforcement of the 
precise conduct made unlawful by the Act, X.L.O. Concrete Corp. v 
Rivergate Corp., supra; Kelly v Kosuga, 358 US 516, 79 SCt 429 (1959); 
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see Handal v Knepper, 269 App Div 967, 58 NYS2d 132 (1st Dept 1945) 
Gif primary purpose was to stifle competition and secure an unfair 
advantage, the contract is illegal and unenforceable by either party); 
Capitaland United Soccer Club Inc. v Capital Dist. Sports & Entertain- 
ment Inc., 238 AD2d 777, 656 NYS2d 465 (8d Dept 1997) (defense 
permitted in non-payment action where defendant would not have 
purchased the franchise if it had known of plaintiffs expectation to par- 
ticipate in an alleged conspiracy); see also Di Tomasso v Loverro, 250 
App Div 206, 293 NYS 912 (2d Dept 1937), affd, 276 NY 551, 12 NE2d 
570 (1937). A retaliatory defense of violation of the Donnelly Act cannot 
be asserted to allow a defendant to remain in possession of premises fol- 
lowing the expiration of its lease, Mobil Oil Corp. v Rubenfeld, 40 NY2d 
936, 390 NYS2d 57, 358 NE2d 882 (1976). 


The United States Supreme Court has refused to apply the in pari 
delicto doctrine, of equal fault, as a defense to treble damages in federal 


antitrust actions, Perma Life Mufflers, Inc. v International Parts Corp., 
392 US 134, 88 SCt 1981 (1968). 


Farmers, gardeners and dairy cooperatives and their contracts with 
others are exempted from the Donnelly Act, as are bona fide labor 
unions, General Business Law § 340(3). However, it appears that “non- 
cooperatives who inveigle a cooperative into an unrelated trade re- 
straint conspiracy solely to obtain immunity for themselves” may not 
escape coverage under the Act, State v Glen & Mohawk Milk Ass'n, 
Inc., 61 NY2d 705, 472 NYS2d 606, 460 NE2d 1091 (1984). 


Extraterritorial Scope 


The Donnelly Act cannot reach foreign conduct that would be be- 
yond the scope of the federal Sherman Act, Global Reinsurance Corp. 
U.S. Branch v Equitas Ltd., 18 NY3d 722, 946 NYS2d 71, 969 NE2d 
187 (2012); see 15 USC § 6a. Accordingly, the state statute does not ap- 
ply to conduct involving non-import trade or commerce with foreign na- 
tions unless the conduct has a “direct, substantial and reasonably fore- 
seeable effect” on domestic commerce, 15 USC § 6a(1)(A), (2). Thus an 
alleged conspiracy in London that was worldwide in orientation and did 
not target or affect domestic commerce is not actionable under the Don- 
nelly Act even if it caused individual injury in New York, Global Rein- 
surance Corp. U.S. Branch v Equitas Ltd., supra. For a Donnelly Act 
claim to reach a purely extra-territorial conspiracy (even one that could 
be reached by the Sherman Act), there must be a very close nexus be- 
tween the conspiracy and injury to competition with the State, id. 


Miscellaneous - 


A profession is not a business in the Donnelly Act sense and 
therefore, professionals such as attorneys, Matter of Freeman’s Estate, 
34 NY2d 1, 355 NYS2d 336, 311 NE2d 480 (1974), doctors, People v 
Roth, 52 NY2d 440, 488 NYS2d 737, 420 NE2d 929 (1981); Glen Cove 
Associates, L.P. v North Shore University Hosp., 240 AD2d 701, 659 
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NYS2d 316 (2d Dept 1997), and pharmacists, Westchester County 
Pharmaceutical Soc., Inc. v Abrams, 188 AD2d 721, 526 NYS2d 534 (2d 
Dept 1988) (pharmacist exempt but not pharmacy); Pharmaceutical 
Society of State of N.Y. v Abrams, 132 AD2d 129, 522 NYS2d 298 (3d 
Dept 1987) (pharmacists exempt but not pharmaceutical society 
comprised of pharmacist and non-pharmacist members), do not come 
within the ambit of the Donnelly Act, see 103 NYJur2d, Trade Regula- 
tion § 22. The statute has also been held inapplicable to professional 
sports teams, American League Baseball Club of N.Y. v Pasquel, 187 
Misc 230, 63 NYS2d 537 (Sup 1946), to the operation of private social 
clubs, Kiwanis Club of Great Neck, Inc. v Board of Trustees of Kiwanis 
Intern., 52 AD2d 906, 383 NYS2d 383 (2d Dept 1976), aff'd on other 
grounds, 41 NY2d 1034, 395 NYS2d 633, 363 NE2d 1378 (1977), and to 
charitable corporations and associations, International Service Agencies 
v United Way of New York State, 108 Misc2d 305, 4837 NYS2d 533 (Sup 
1981). 


It is not clear whether there will be a violation of the Donnelly Act 
when the conduct complained of involves telephone service providers 
acting in accordance with tariffs duly filed with the Public Service Com- 
mission, compare Capital Telephone Co., Inc. v Pattersonville Telephone 
Co., Inc., 56 NY2d 11, 451 NYS2d 11, 486 NE2d 461 (1982) with Van 
Dussen-Storto Motor Inn, Inc. v Rochester Tel. Corp., 42 AD2d 400, 348 
NYS2d 404 (4th Dept 1973), aff'd, 34 NY2d 904, 359 NYS2d 286, 316 
NE2d 719 (1974). The provisions of the Donnelly Act apply to certain 
aspects of the insurance business to the extent not regulated by Article 
23 of the Insurance Law, General Business Law § 340(2). 


While § 343 of General Business Law requires notice to the At- 
torney General of commencement of a Donnelly Act action, such notice 
is not to be considered a condition precedent to a Donnelly Act cause of 
action, Columbia Gas of New York, Inc. v New York State Elec. & Gas 
Corp., 28 NY2d 117, 320 NYS2d 57, 268 NE2d 790 (1971). 


The enforcement of the Donnelly Act cannot be left to commercial 
arbitration as it is not a fitting instrument for the determination of 
antitrust controversies, Aimcee Wholesale Corp. v Tomar Products, Inc., 
21 NY2d 621, 289 NYS2d 968, 237 NE2d 223 (1968). 


Private parties may not bring a class action under the Donnelly 
Act, in light of the treble damage penalty, Paltre v General Motors 
Corp., 26 AD8d 481, 810 NYS2d 496 (2d Dept 2006); Cox v Microsoft 
Corp., 290 AD2d 206, 737 NYS2d 1 (1st Dept 2002); Asher v Abbott 
Laboratories, 290 AD2d 208, 737 NYS2d 4 (1st Dept 2002). 


The state action immunity doctrine, applicable to the Sherman Act, 
does not apply to municipal conduct under the Donnelly Act, Electrical 
Inspectors, Inc. v Lynbrook, 293 AD2d 537, 740 NYS2d 412 (2d Dept 
2002). 


The statute of limitations for filing a Donnelly Act claim is four 
years, General Business Law § 340(5). Thome v Alexander & Louisa 
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Calder Foundation, 70 AD3d 88, 890 NYS2d 16 (1st Dept 2009); The 
statute of limitations for filing a claim under General Business Law 
§ 342-a is three years. A claim of bid-rigging under the section 342-a 
involves fraudulent concealment and thus tolls the statute of limita- 
tions, People ex rel. Cuomo v Liberty Mut. Ins. Co., 52 AD3d 378, 861 
NYS2d 294 (1st Dept 2008). 
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5. BreAcH oF Fipuciary Duty 


PJI 3:59. Breach of Fiduciary Duty 


668 


Plaintiff, AB, claims that defendant, CD, 
breached (his, her, its) fiduciary duty to AB. A 
(partner, agent, employee) has a duty to (his, her, 
its) (partner, principal, employer) to act in good 
faith and in the (partner’s, principal’s, employer’s) 
best interests during the period of the (partner- 
ship, agency, employment). A fiduciary owes (his, 
her, its) (partner, principal, employer) undivided 
and unqualified loyalty and may not act in any 
manner contrary to the interests of the (partner, 
principal, employer). A person acting in a fiduciary 
capacity is required to make truthful and complete 
disclosures to those to whom a fiduciary duty is 
owed and the fiduciary is forbidden to obtain an 
improper advantage at the other’s expense. 


(/In cases involving an employee’s disloyalty, add 
those aspects of the following paragraph that are 
applicable:/ This requires that, while employed, the 
employee must exert (his, her) best efforts on 
behalf of the company and not compete with it or 
profit at its expense, or place (his, her) private 
interests in conflict with its interests. An employee 
does not breach (his, her) fiduciary duties by tell- 
ing clients that (he, she) is thinking of leaving and 
going to a new business. (He, She) has the right to 
make preliminary inquiries of clients, to see 
whether they would be interested in going with 
(him, her) if (he, she) goes to a new business. Al- 
though an employee may make preparations to 
compete with (his, her) employer while still work- 
ing for the employer, (he, she) may not do so at 
(his, her) employer’s expense and may not use (his, 
her) employer’s resources, time, facilities, or 
confidential information. Whether or not the em- 
ployee has signed an agreement not to compete 
with the employer, the employee may not, while 
still employed, solicit clients of (his, her) employer 
to follow (him, her), may not copy (his, her) employ- 
er’s business records for (his, her) own use, may 
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not charge expenses to (his, her) employer which 
were incurred while acting on behalf of (his, her) 
own interest, and may not actively divert the 
employer’s business for (his, her) own personal 
benefit or the benefit of others.) 


AB claims that CD did not act in good faith or 
in the best interests of AB when CD (/here set forth 
AB’s claim such as:] improperly accepted gifts from 
suppliers without AB’s knowledge, secretly solic- 
ited the firm’s clients for CD’s future business 
while still in AB’s employ, took AB’s customer files 
for competitive use, solicited co-employees and 
clients pre-resignation and then left CD’s employ). 
AB claims that as a result of this breach, AB 
sustained damages. CD denies breaching (his, her, 
its) fiduciary duty to AB and claims that /here set 
forth CD’s contentions]. 


If you find that CD did not breach (his, her, its) 
fiduciary duty to AB, you need proceed no further. 
If you find that CD did breach (his, her, its) fidu- 
ciary duty to AB, you must then decide whether 
that breach was a substantial factor in causing AB 
to sustain damages. If you find that it was not a 
substantial factor in causing AB to sustain dam- 
ages, you need proceed no further. If you find that 
CD’s breach was a substantial factor in causing AB 
to sustain damages, you must then decide the 
amount of damages’AB sustained. 


If you find that CD breached a fiduciary duty, 
and that breach was a substantial factor in caus- 
ing AB to sustain damages, you will award AB such 
an amount as you find to be the actual damages 
sustained for (/here state the damages claimed, such 
as:] compensation and expenses that AB paid to 
CD during the period of CD’s disloyalty, profits 
that CD obtained or AB’s lost profits, loss of 
business.) 


Comment 


Based on Graubard Mollen Dannett & Horowitz v Moskovitz, 86 
NY2d 112, 629 NYS2d 1009, 653 NE2d 1179 (1995) (partners); Duane 
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Jones Co. v Burke, 306 NY 172, 117 NE2d 237 (1954) (employees); 
Lamdin v Broadway Surface Advertising Corporation, 272 NY 133, 5 
NE2d 66 (1936) (employees); Gomez v Bicknell, 302 AD2d 107, 756 
NYS2d 209 (2d Dept 2002) (employee); Blue Chip Emerald LLC v Allied 
Partners Inc., 299 AD2d 278, 750 NYS2d 291 (1st Dept 2002) (abrogated 
on other grounds by, Centro Empresarial Cempresa S.A. v America 
Movil, S.A.B. de C.V., 17 NY8d 269, 929 NYS2d 3, 952 NE2d 995 (2011)) 
(managing co-venturers); Gibbs v Breed, Abbott & Morgan, 271 AD2d 
180, 710 NYS2d 578 (1st Dept 2000) (partners); CBS Corp. v Dumsday, 
268 AD2d 350, 702 NYS2d 248 (1st Dept 2000) (employees); A & L 
Scientific Corp. v Latmore, 265 AD2d 355, 696 NYS2d 495 (2d Dept 
1999) (employees); Luskin v Seoane, 226 AD2d 1144, 641 NYS2d 478 
(4th Dept 1996) (employee); TPL Associates v Helmsley-Spear, Inc., 146 
AD2d 468, 536 NYS2d 754 (1st Dept 1989) (broker); Cristallina S.A. v 
Christie, Manson & Woods Intern., Inc., 117 AD2d 284, 502 NYS2d 165 
(1st Dept 1986) (agents). 


Elements and Nature of Fiduciary Duty 


In order to establish a breach of fiduciary duty, a plaintiff must 
prove the existence of a fiduciary relationship, misconduct by the 
defendant, and damages that were directly caused by the defendant’s 
misconduct, Wallkill Medical Development, LLC v Catskill Orange 
Orthopaedics, P.C., 178 AD3d 987, 115 NYS3d 67 (2d Dept 2019); 
Benjamin v Yeroushalmi, 178 AD3d 650, 115 NYS3d 60 (2d Dept 2019); 
Pokoik v Pokoik, 115 AD3d 428, 982 NYS2d 67 (1st Dept 2014); Deblinger ~ 
v Sani-Pine Products Co., Inc., 107 AD3d 659, 967 NYS2d 394 (2d Dept 
2013); Kurtzman v Bergstol, 40 AD3d 588, 835 NYS2d 644 (2d Dept. 
2007); see Daly v Kochanowicz, 67 AD3d 78, 884 NYS2d 144 (2d Dept 
2009) (purchaser’s claim against real estate agent dismissed for failure 
to allege that damages were directly caused by agent’s alleged 
misconduct). A cause of action to recover damages for breach of fidu- 
ciary duty must be pleaded with the particularity required under CPLR 
3016 (b), Benjamin v Yeroushalmi, supra. A fiduciary relationship ex- 
ists between an agent and principal, signifying a relationship of trust 
and confidence whereby the agent is bound to exercise the utmost good 
faith and undivided loyalty toward the principal throughout the rela- 
tionship, see Sokoloff v Harriman Estates Development Corp., 96 NY2d 
409, 729 NYS2d 425, 754 NE2d 184 (2001); Lamdin v Broadway Surface 
Advertising Corporation, 272 NY 133, 5 NE2d 66 (1936); Pokoik v 
Pokoik, supra; Matter of Estate of Naumoff, 301 AD2d 802, 754 NYS2d 
70 (3d Dept 2003); Cristallina S.A. v Christie, Manson & Woods Intern.., 
Inc., 117 AD2d 284, 502 NYS2d 165 (1st Dept 1986); 2A NYJur2d 
Agency § 204. Thus, agents must act in accordance with the highest and 
truest principles of morality, Sokoloff v Harriman Estates Development 
Corp., supra; see Scher v Stendhal Gallery, Inc., 117 AD3d 146, 983 
NYS2d 219 (1st Dept 2014) (fiduciary-agent obligated to disclose to 
principal in plain terms all material facts within scope of agency). Judge 
Cardozo expressed this concept as follows: “a trustee is held to 
something stricter than the morals of the market place. Not honesty 
alone, but the punctilio of an honor the most sensitive,” Meinhard v 
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Salmon, 249 NY 458, 164 NE 545 (1928), quoted in Northeast General 
Corp. v Wellington Advertising, Inc., 82 NY2d 158, 604 NYS2d 1, 624 
NE2d 129 (1993); Capital Heat, Inc. v Michael R. Blatner Family Trust, 
64 AD3d 1228, 882 NYS2d 632 (4th Dept 2009); Bernstein v Kelso & 
Co., Inc., 231 AD2d 314, 659 NYS2d 276 (1st Dept 1997). The duties of 
an agent are defined by the terms of the agreement that gave rise to the 
agency, G.K. Alan Assoc. Inc. v Lazzari, 66 AD3d 830, 887 NYS2d 233 
(2d Dept 2009). 


A fiduciary relationship is “necessarily fact-specific” and is grounded 
in a higher level of trust than normally present in the marketplace be- 
tween those involved in arms-length business transactions, Oddo Asset 
Management v Barclays Bank PLC, 19 NY3d 584, 950 NYS2d 325, 973 
NE2d 735 (2012); EBC I, Inc. v Goldman, Sachs & Co., 5 NY3d 11, 799 
NYS2d 170, 832 NE2d 26 (2005); Moser v Devine Real Estate, Inc. 
(Florida), 42 AD3d 731, 839 NYS2d 843 (8d Dept 2007). Thus, many 
forms of conduct forbidden to those in a fiduciary relationship are 
permissible in an arm’s length transaction, Northeast General Corp. v 
Wellington Advertising, Inc., 82 NY2d 158, 604 NYS2d 1, 624 NE2d 129 
(1993); Meinhard v Salmon, 249 NY 458, 164 NE 545 (1928); see Sokoloff 
v Harriman Estates Development Corp., 96 NY2d 409, 729 NYS2d 425, 
754 NE2d 184 (2001). 


As a general rule, one acting as a fiduciary in a particular transac- 
tion may not receive undisclosed compensation in connection with the 
transaction from persons with whom the principal’s interests may be in 
conflict, People ex rel. Cuomo v Wells Fargo Ins. Services, Inc., 16 NY3d 
166, 919 NYS2d 481, 944 NE2d 1120 (2011) (stating general principle 
but holding it inapplicable to insurance brokers where broker’s customer 
suffered no demonstrable harm). An agent’s duty of loyalty to its 
principal is also breached where the agent enters into an agreement 
with a third party that adversely affects the principal’s interests, Sokoloff 
v Harriman Estates Development Corp., 96 NY2d 409, 729 NYS2d 425, 
754 NE2d 184 (2001) (agent’s stipulation with third party preventing 
principal from using architectural plans unless principal agreed to 
agent’s terms for building principal’s home constitutes breach of fidu- 
ciary duty). The disloyalty of an agent entitles its principal to avoid the 
agent’s claims for damages arising from the principal’s termination of 
the agency relationship, at least to the extent such claims involve future 
compensation, G.K. Alan Assoc. Inc. v Lazzari, 66 AD3d 830, 887 NYS2d 
233 (2d Dept 2009). 


A fiduciary relationship exists between two persons when one of 
them is under a duty to act for or to give advice for the benefit of an- 
other upon matters within the scope of that relation, Roni LLC v Arfa, 
18 NY3d 846, 939 NYS2d 746, 963 NE2d 123 (2011); People ex rel. 
Cuomo v Coventry First LLC, 13 NY3d 108, 886 NYS2d 671, 915 NE2d 
616 (2009); AG Capital Funding Partners, L.P. v State Street Bank and 
Trust Co., 11 NY3d 146, 866 NYS2d 578, 896 NE2d 61 (2008); Marmel- 
stein v Kehillat New Hempstead, 11 NY3d 15, 862 NYS2d 311, 892 
NE2d 375 (2008); EBC I, Inc. v Goldman, Sachs & Co., 5 NY3d 11, 799 
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NYS2d 170, 832 NE2d 26 (2005); Miller v Miller, 189 AD3d 2089, 137 
NYS3d 853 (4th Dept 2020); Pergament v Roach, 41 AD3d 569, 838 
NYS2d 591 (2d Dept 2007); Restatement (Second) of Torts § 874; see 
Federal Ins. Co. v International Business Machines Corp., 18 NY3d 
642, 942 NYS2d 432, 965 NE2d 934 (2012). A fiduciary relationship 
may exist where one party reposes confidence in another and reason- 
ably relies on the other’s superior expertise or knowledge, Roni LLC v 
Arfa, supra; Sergeants Benev. Ass’n Annuity Fund v Renck, 19 AD3d 
107, 796 NYS2d 77 (1st Dept 2005); WIT Holding Corp. v Klein, 282 
AD2d 527, 724 NYS2d 66 (2d Dept 2001); see HF Management Services 
LLC v Pistone, 34 AD3d 82, 818 NYS2d 40 (1st Dept 2006); Mazza v 
Fleet Bank, 16 AD3d 761, 790 NYS2d 730 (3d Dept 2005) (finding fidu- 
ciary relationship between bedridden 97 year-old patient and home 
health attendant who was entrusted with patient’s care and finances); 
see also Brooks v Key Trust Co. Nat. Ass’n, 26 AD3d 628, 809 NYS2d 
270 (3d Dept 2006) (fiduciary duty owed by financial advisor with 
discretionary authority to manage investment accounts). However, an 
investment broker’s superior knowledge of certain investment products 
does not, without more, create a fiduciary relationship, particularly 
where plaintiff is a sophisticated investor, RNK Capital LLC v 
Natsource LLC, 76 AD3d 840, 907 NYS2d 476 (1st Dept 2010). 


An arm’s length business relationship does not give rise to a fidu- 
ciary relationship, Northeast General Corp. v Wellington Advertising, 
Inc., 82 NY2d 158, 604 NYS2d 1, 624 NE2d 129 (1993) (whether indi- 
vidual is an agent having fiduciary responsibilities or merely a finder); © 
HF Management Services LLC v Pistone, 34 AD3d 82, 818 NYS2d 40 
(1st Dept 2006); Cuomo v Mahopac Nat. Bank, 5 AD38d 621, 774 NYS2d_. 
779 (2d Dept 2004); Atkins Nutritionals, Inc. v Ernst & Young, LLP., 
301 AD2d 547, 754 NYS2d 320 (2d Dept 2003); WIT Holding Corp. v 
Klein, 282 AD2d 527, 724 NYS2d 66 (2d Dept 2001); see Oddo Asset 
Management v Barclays Bank PLC, 19 NY8d 584, 950 NYS2d 325, 973 
NE2d 735 (2012) (arm’s length relationship between debtor and. note- 
holding creditor does not ordinarily establish fiduciary relationship, 
even where notes have some “equity-like features”). The mere use of the 
word “fiduciary” cannot alone establish fiduciary duties, SNS Bank, 
N.V. v Citibank, N.A., 7 AD8d 352, 777 NYS2d 62 (1st Dept 2004). 


Whether a fiduciary relationship exists between parties is necessar- 
ily fact specific, Oddo Asset Management v Barclays Bank PLC, 19 
NY3d 584, 950 NYS2d 325, 973 NE2d 735 (2012); AG Capital Funding 
Partners, L.P. v State Street Bank and Trust Co., 11 NY3d 146, 866 
NYS2d 578, 896 NE2d 61 (2008); Marmelstein v Kehillat New 
Hempstead, 11 NY3d 15, 862 NYS2d 311, 892 NE2d 375 (2008); EBC I, 
Inc. v Goldman, Sachs & Co., 5 NY3d 11, 799 NYS2d 170, 832 NE2d 26 
(2005); La Barte v Seneca Resources Corp., 285 AD2d 974, 728 NYS2d 
618 (4th Dept 2001) (question of fact whether fiduciary relationship 
existed between lessor and lessee in case alleging manipulation of sale 
price of gas to reduce royalties owed to lessor); see International Oil 
Field Supply Services Corp. v Fadeyi, 35 AD8d 372, 825 NYS2d 730 (2d 
Dept 2006); Bestolife Corp. v American Amicable Life, 5 AD3d 211, 774 
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NYS2d 18 (1st Dept 2004) (question of fact as to existence of fiduciary 
duty where complaint alleged that defendant was obliged to provide 
investment and banking advice and other services); Talansky v Schul- 
man, 2 AD3d 355, 770 NYS2d 48 (1st Dept 2003) (whether party to a 
business transaction possessed superior expertise and knowledge giving 
rise to a fiduciary duty raises a triable issue of fact); Murray Schwartz 
Enterprises Employee Pension Plan Trust v Four Corners Productions, 
Inc., 293 AD2d 388, 741 NYS2d 35 (1st Dept 2002) (creditor-debtor rela- 
tionship that included entrustment of funds gave rise to fiduciary duty). 
In determining whether a fiduciary relationship exists, the essential 
elements of such a relationship include “reliance,” “de facto control” and 
“dominance,” AG Capital Funding Partners, L.P. v State Street Bank 
and Trust Co., supra; see People ex rel. Cuomo v Coventry First LLC, 
13 NY3d 108, 886 NYS2d 671, 915 NE2d 616 (2009) (allegations describ- 
ing conduct and claims of life insurance brokers sufficient to support 
claim of fiduciary relationship); Marmelstein v Kehillat New Hempstead, 
supra; Miller v Miller, 189 AD3d 2089, 137 NYS3d 853 (4th Dept 2020). 


Generally, where parties have entered into a contract, courts look 
to that agreement to discover the nexus of the parties’ relationship and 
the particular contractual expression establishing the parties’ interde- 
pendency, EBC I, Inc. v Goldman, Sachs & Co., 5 NY3d 11, 799 NYS2d 
170, 832 NE2d 26 (2005); see HF Management Services LLC v Pistone, 
34 AD3d 82, 818 NYS2d 40 (1st Dept 2006). However, fiduciary liability 
is not dependent solely upon an agreement or contractual relation be- 
tween the fiduciary and the beneficiary, but results from the relation, 
EBC I, Inc. v Goldman, Sachs & Co., supra; HF Management Services 
LLC v Pistone, supra; Sergeants Benev. Ass’n Annuity Fund v Renck, 
19 AD3d 107, 796 NYS2d 77 (1st Dept 2005). 


No fiduciary duty was found between an employer and an employee, 
Miller v Miller, 189 AD3d 2089, 137 NYS3d 853 (4th Dept 2020) (at-will 
employment did not create fiduciary duty); Rather v CBS Corp., 68 
AD3d 49, 886 NYS2d 121 (1st Dept 2009); between an owner and a 
contractor operating at arm’s length, Board of Managers of Highpoint 
Condominium on Behalf of Unit Owners of Highpoint Condominium v 
East/West Venture, 278 AD2d 55, 717 NYS2d 563 (1st Dept 2000) (mere 
fact that contractor had prior experience with the property and had 
superior knowledge concerning the project did not create fiduciary rela- 
tionship between contractor and sponsor of condominium project); be- 
tween a finder and a corporation, Northeast General Corp. v Wellington 
Advertising, Inc., 82 NY2d 158, 604 NYS2d 1, 624 NE2d 129 (1993) 
(finder not acting as broker and agreement-contained no cognizable fi- 
duciary terms or relationship); between a creditor and debtor, AJW 
Partners LLC v Itronics Inc., 68 AD3d 567, 892 NYS2d 46 (1st Dept 
2009); Sears v First Pioneer Farm Credit, ACA, 46 AD3d 1282, 850 
NYS2d 219 (3d Dept 2007); SNS Bank, N.V. v Citibank, N.A., 7 AD3d 
352, 777 NYS2d 62 (1st Dept 2004) (purely contractual relationship be- 
tween debtor and note-holding creditor); Landes v Sullivan, 235 AD2d 
657, 651 NYS2d 731 (38d Dept 1997) (arm’s length transaction between 
condominium seller and purchaser); between a franchisee and a franchi- 
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sor, Wilmington Trust Co. v Burger King Corp., 34 AD3d 401, 826 
NYS2d 205 (1st Dept 2006); Marcella & Co., Inc. vy Avon Products, Inc., 
282 AD2d 718, 724 NYS2d 192 (2d Dept 2001); between a former 
personal manager and a discharged agent, Vigoda v DCA Productions 
Plus Inc., 293 AD2d 265, 741 NYS2d 20 (1st Dept 2002); between a for- 
mer officer or director of a corporation and the corporation, Pangia & 
Co., CPAs, P.C. v Diker, 291 AD2d 539, 741 NYS2d 242 (2d Dept 2002); 
between the attorney for a limited partnership and the limited partners, 
Eurycleia Partners, LP v Seward & Kissel, LLP, 12 NY3d 553, 883 
NYS2d 147, 910 NE2d 976 (2009); between a bank and Dobroshi v Bank 
of America, N.A., 65 AD3d 882, 886 NYS2d 106 (1st Dept 2009), or a 
bank and a customer, Call v Ellenville Nat. Bank, 5 AD3d 521, 774 
NYS2d 76 (2d Dept 2004); Rasmussen v A.C.T. Environmental Services 
Inc., 292 AD2d 710, 739 NYS2d 220 (3d Dept 2002) (bank merely 
custodian of securities); between a clearing broker and a customer of an 
introducing broker, Greenfield v Tassinari, 8 AD3d 529, 779 NYS2d 531 
(2d Dept 2004); between a sophisticated investor and a broker with no 
discretionary authority to act for plaintiff without express authoriza- 
tion, RNK Capital LLC v Natsource LLC, 76 AD3d 840, 907 NYS2d 476 
(Ist Dept 2010); between an accountant and a client, Friedman v 
Anderson, 23 AD3d 163, 803 NYS2d 514 (1st Dept 2005); or between a 
tax preparation firm and a client, Carnegie v H & R Block, Inc., 269 
AD2d 145, 703 NYS2d 27 (1st Dept 2000) (arm’s length transaction for 
tax preparation services and tax advice). 


A corporate officer ordinarily owes no fiduciary duty to sophisti- 
cated investors in an arms-length transaction, WIT Holding Corp. v — 
Klein, 282 AD2d 527, 724 NYS2d 66 (2d Dept 2001). Likewise, no fidu- 
ciary relationship exists in a simple business transaction between a 
potential investor and a corporation soliciting investors, Elliott v Qwest 
Communications Corp., 25 AD3d 897, 808 NYS2d 443 (38d Dept 2006). 
However, foreign investors with limited knowledge of local law, busi- 
ness customs and real estate conditions sufficiently pleaded a breach-of- 
fiduciary-duty claim against the promoters of a limited liability 
company, where the promoters allegedly played upon the investors’ 
cultural identities and friendship and represented that they had partic- 
ular expertise in the New York real estate market, Roni LLC v Arfa, 18 
NY3d 846, 939 NYS2d 746, 963 NE2d 123 (2011). In such circumstances, 
the promoters were in the best position to disclose material facts to 
investors, who would otherwise have had to incur expenses to investigate 
what the promoters already knew, id. The same principle would be ap- 
plicable to analogous facts involving the promotion of an interest in a 
traditional corporation, id. However, whether the promoters of a limited 
liability company or corporation could be held liable to investors for 
breach of fiduciary duty based solely on the promoters’ status as organiz- 
ers 1S an open question, id. 


Generally, the relationship between the parties to a contract of in- 


surance does not create a fiduciary duty, Batas v Prudential Ins. Co. of 
America, 281 AD2d 260, 724 NYS2d 3 (1st Dept 2001); see National 
Union Fire Ins. Co. of Pittsburgh, P.A. v Red Apple Group, Inc., 281 
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AD2d 296, 722 NYS2d 495 (1st Dept 2001). The mere fact that the 
insurer has superior knowledge of the product or promotes itself as a 
“trusted name” in the insurance field does not trigger a fiduciary duty, 
Batas v Prudential Ins. Co. of America, supra. 


In Lipton v Unumprovident Corp., 10 AD3d 703, 783 NYS2d 601 
(2d Dept 2004), the court determined that a cause of action for breach of 
fiduciary duty was stated by plaintiff, an independent commodities bro- 
ker, against defendant, an entity through which plaintiff cleared his 
trades, based upon defendant’s alleged failure to administer a group in- 
surance plan, in which plaintiff was a participant, in good faith. 


A distributorship agreement may, in rare instances, create a 
confidential relationship out of which a fiduciary duty of care arises, 
AHA Sales, Inc. v Creative Bath Products, Inc., 58 AD3d 6, 867 NYS2d 
169 (2d Dept 2008); Lake Erie Distributors, Inc. vy Martlet Importing 
Co., Inc., 221 AD2d 954, 634 NYS2d 599 (4th Dept 1995); see Wallkill 
Medical Development, LLC v Catskill Orange Orthopaedics, P.C., 131 
AD3d 601, 15 NYS3d 406 (2d Dept 2015) (lessor and lessee); Apple 
Records, Inc. v Capitol Records, Inc., 137 AD2d 50, 529 NYS2d 279 (1st 
Dept 1988). Where a sales representative alleged that the manufacturer 
demanded the performance of additional services outside of the parties’ 
purported agreement and allocated costs to the operations of the sales 
representative, and the sales representative refrained from forming 
contractual relationships with the manufacturer’s competitors at the in- 
sistence of the manufacturer, those allegations were sufficient to state a 
claim for breach of fiduciary duty, AHA Sales, Inc. v Creative Bath 
Products, Inc., supra; see Lake Erie Distributors, Inc. v Martlet Import- 
ing Co., Inc., supra (question of fact whether obligations allegedly 
imposed on plaintiff were due to defendant’s dominance or plaintiffs 
voluntary acceptance). 


The Martin Act does not preempt common-law actions for breach of 
fiduciary duty, Assured Guar. (UK) Ltd. v J.P. Morgan Inv. Manage- 
ment Inc., 18 NY3d 341, 9389 NYS2d 274, 962 NE2d 765 (2011); Roni 
LLC v Arfa, 18 NY3d 846, 939 NYS2d 746, 963 NE2d 123 (2011). 


There is no claim for breach of fiduciary duty when it is based on 
the same facts and theories as a breach of contract claim, Brooks v Key 
Trust Co. Nat. Ass’n, 26 AD3d 628, 809 NYS2d 270 (3d Dept 2006); 
William Kaufman Organization, Ltd. v Graham & James LLP, 269 
AD2d 171, 703 NYS2d 439 (1st Dept 2000). In order to be actionable, 
the claim for breach of fiduciary duty must be separate, distinct, and in- 
dependent of the contract itself, Kassover v Prism Venture Partners, 
LLC, 53 AD3d 444, 862 NYS2d 493 (1st Dept 2008); Sally Lou Fashions 
Corp. v Camhe-Marcille, 300 AD2d 224, 755 NYS2d 67 (1st Dept 2002); 
Mandelblatt v Devon Stores, Inc., 182 AD2d 162, 521 NYS2d 672 (1st 
Dept 1987). A claim for breach of fiduciary duty may not be maintained 
where it merely restates a legal malpractice claim and seeks identical 
relief, Weil, Gotshal & Manges, LLP v Fashion Boutique of Short Hills, 
Inc., 10 AD3d 267, 780 NYS2d 593 (1st Dept 2004). 
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A fiduciary cannot by contract, through a waiver or disclaimer pro- 
vision, relieve itself of the fiduciary obligation of full disclosure by with- 
holding the very information the beneficiary of the duty needed in order 
to make a reasoned judgment whether to agree to the proposed contract, 
Dube-Forman v D’Agostino, 61 AD3d 1255, 877 NYS2d 740 (3d Dept 
2009); Blue Chip Emerald LLC v Allied Partners Inc., 299 AD2d 278, 
750 NYS2d 291 (1st Dept 2002). However, that principle does not 
preclude a sophisticated investor from releasing a fiduciary from claims 
where the relationship is no longer one of trust, the principal under- 
stands that the fiduciary is acting in its own interest and the release is 
knowingly entered into, Pappas v Tzolis, 20 NY38d 228, 958 NYS2d 656, 
982 NE2d 576 (2012) (citing Centro Empresarial Cempresa S.A. v 
America Movil, S.A.B. de C.V., 17 NY3d 269, 929 NYS2d 3, 952 NE2d 
995 (2011), and Arfa v Zamir, 76 AD3d 56, 905 NYS2d 77 (1st Dept 
2010), affd, 17 NY3d 737, 929 NYS2d 11, 952 NE2d 1003 (2011)). To 
the extent that Blue Chip Emerald LLC v Allied Partners Inc., 299 
AD2d 278, 750 NYS2d 291 (1st Dept 2002) , and H.W. Collections, Inc. 
v Kolber, 256 AD2d 240, 682 NYS2d 189 (1st Dept 1998), suggest 
otherwise, they were disapproved in Centro Empresarial Cempresa S.A. 
v America Movil, S.A.B.de C.V., supra. 


Co-fiduciaries 


Co-fiduciaries are regarded as one entity and thus it is no defense 
for a fiduciary to assert reliance on the expertise of a co-fiduciary, Zimmer- 
man v Pokart, 242 AD2d 202, 662 NYS2d 5 (1st Dept 1997). Where a fi- . 
duciary party has an obligation, he or she cannot prevail in an action 
against co-fiduciaries for breach of the same obligation, Matter of Knox, 
96 AD3d 1652, 946 NYS2d 817 (4th Dept 2012); Zimmerman v Pokart, 
supra. While a trustee may delegate the exercise of a trust power to a 
co-trustee where the latter has particular expertise, such delegation 
does not absolve the former of the duty to be personally active in the 
administration of the trust, Matter of Knox, supra; Matter of Goldstick, 
177 AD2d 225, 581 NYS2d 165 (1st Dept 1992). Thus, a trustee cannot 
avoid responsibility for properly managing a trust by asserting that it 
was “passive” in comparison to the more active trustees, Matter of 
Knox, supra; Matter of Goldstick, supra. An exception to the co-fiduciary 
rule may arise where one or more of the co-fiduciaries engaged in 
malfeasance or culpable misconduct and there is no evidence that the 
passive co-fiduciaries knew of or participated in such conduct, Matter of 
Knox, supra; see Matter of Estate of Witherill, 37 AD3d 879, 828 NYS2d 
722 (3d Dept 2007); Matter of Goldstick, supra. However, the exception 
is inapplicable where the co-fiduciary is aware of the other fiduciary’s 
investment and, in fact, actually directed that the investment be made, 
at least where the former was not completely unsophisticated or inexpe- 
rienced, Matter of Knox, supra. 


Aiding and Abetting Breach of Fiduciary Duty 


A cause of action for aiding and abetting a breach of fiduciary duty 
does not lie unless there is a viable breach-of-fiduciary-duty claim, 
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Slifka v Slifka, 177 AD3d 418, 111 NYS3d 301 (1st Dept 2019); Kassover 
v Prism Venture Partners, LLC, 53 AD3d 444, 862 NYS2d 493 (1st 
Dept 2008). Thus, where a breach-of-fiduciary-duty claim was dismissed 
as duplicative of plaintiffs’ breach-of-contract claim against defendant, 
an aiding and abetting claim against other defendants also had to be 
dismissed, id. 


A claim for aiding and abetting a breach of fiduciary duty requires 
1) a breach by a fiduciary of obligations to another, 2) that the defendant 
knowingly induced or participated in the breach, and 3) that plaintiff 
suffered damage as a result of the breach, Wallkill Medical Develop- 
ment, LLC v Catskill Orange Orthopaedics, P.C., 178 AD3d 987, 115 
NYS3d 67 (2d Dept 2019); Bullmore v Ernst & Young Cayman Islands, 
45 AD3d 461, 846 NYS2d 145 (1st Dept 2007); Global Minerals and 
Metals Corp. v Holme, 35 AD3d 93, 824 NYS2d 210 (1st Dept 2006); 
Kaufman v Cohen, 307 AD2d 113, 760 NYS2d 157 (1st Dept 2003); see 
Wechsler v Bowman, 285 NY 284, 34 NE2d 322 (1941); Roni LLC v 
Arfa, 72 AD3d 413, 897 NYS2d 421 (1st Dept 2010), affd, 15 NY3d 826, 
909 NYS2d 1, 9835 NE2d 791 (2010); Williams v Sidley Austin Brown & 
Wood, L.L.P., 38 AD3d 219, 8832 NYS2d 9 (1st Dept 2007); Ascot Fund 
Ltd. v UBS PaineWebber, Inc., 28 AD3d 313, 814 NYS2d 36 (1st Dept 
2006); Bestolife Corp. v American Amicable Life, 5 AD3d 211, 774 
NYS2d 18 (1st Dept 2004); Talansky v Schulman, 2 AD3d 355, 770 
NYS2d 48 (1st Dept 2003). Additionally, a claim that defendants know- 
ingly induced or participated in a fiduciary breach necessarily fails if 
defendants did not know of the fiduciary duty, People ex rel. Cuomo v 
Coventry First LLC, 18 NY38d 108, 886 NYS2d 671, 915 NE2d 616 
(2009); Schroeder v Pinterest Inc., 1833 AD3d 12, 17 NYS3d 678 (1st 
Dept 2015). One who aids and abets a breach of fiduciary duty may be 
liable even if he or she has no independent fiduciary duty to the alleg- 
edly injured party, Sanford/Kissena Owners Corp. v Daral Properties, 
LLC, 84 AD3d 1210, 923 NYS2d 692 (2d Dept 2011). 


To satisfy the second element, it is not necessary to allege that the 
aider and abettor had an intent to harm, but only that he or she had 
actual knowledge of the breach-of duty, AHA Sales, Inc. v Creative Bath 
Products, Inc., 58 AD3d 6, 867 NYS2d 169 (2d Dept 2008); Kaufman v 
Cohen, 307 AD2d 113, 760 NYS2d 157 (1st Dept 2003). 


The alter ego of a fiduciary necessarily has actual knowledge of the 
fiduciary’s intentions and conduct, Caprer v Nussbaum, 36 AD3d 176, 
825 NYS2d 55 (2d Dept 2006). Constructive knowledge of the breach is 
legally insufficient to impose aiding and abetting liability, AHA Sales, 
Inc. v Creative Bath Products, Inc., 58 AD3d 6, 867 NYS2d 169 (2d 
Dept 2008); Global Minerals and Metals Corp. v Holme, 35 AD3d 93, 
824 NYS2d 210 (1st Dept 2006); Brasseur v Speranza, 21 AD3d 297, 
800 NYS2d 669 (1st Dept 2005). Thus, an allegation that defendant 
“knew or should have known” of the breach is insufficient to support a 
claim of aiding and abetting a breach of fiduciary duty, Baron v Galasso, 
83 AD3d 626, 921 NYS2d 100 (2d Dept 2011). 


A person knowingly participates in a breach of fiduciary duty only 
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when he or she provides substantial assistance to the primary violator, 
Schroeder v Pinterest Inc., 133 AD3d 12, 17 NYS3d 678 (1st Dept 2015); 
Bullmore v Ernst & Young Cayman Islands, 45 AD3d 461, 846 NYS2d 
145 (1st Dept 2007); Global Minerals and Metals Corp. v Holme, 35 
AD3d 93, 824 NYS2d 210 (1st Dept 2006); see Velazquez v Decaudin, 49 
AD3d 712, 854 NYS2d 163 (2d Dept 2008); Caprer v Nussbaum, 36 
AD3d 176, 825 NYS2d 55 (2d Dept 2006); Willis Re Inc. v Hudson, 29 
AD3d 489, 816 NYS2d 43 (1st Dept 2006); King v George Schonberg & 
Co., 233 AD2d 242, 650 NYS2d 107 (1st Dept 1996). 


Substantial assistance occurs when a defendant affirmatively as- 
sists, helps conceal or fails to act when required to do so, thereby en- 
abling the breach to occur, State Workers’ Compensation Bd. v Wang, 
147 AD3d 104, 46 NYS3d 230 (38d Dept 2017); Sanford/Kissena Owners 
Corp. v Daral Properties, LLC, 84 AD3d 1210, 923 NYS2d 692 (2d Dept 
2011); Kaufman v Cohen, 307 AD2d 113, 760 NYS2d 157 (1st Dept 
2003); see Caprer v Nussbaum, 36 AD3d 176, 825 NYS2d 55 (2d Dept 
2006) (accountants alleged to have complete knowledge fiduciary 
defendants’ misuse of funds and to have been indispensable to fiduciary 
defendants’ efforts to conceal misuse of funds). Mere inaction consti- 
tutes substantial assistance only when the defendant owes a fiduciary 
duty directly to the plaintiff, Smallberg v Raich Ende Malter & Co., 
LLP, 140 AD3d 942, 35 NYS3d 134 (2d Dept 2016); Baron v Galasso, 83 
AD3d 626, 921 NYS2d 100 (2d Dept 2011); Kaufman v Cohen, supra. 
The “substantial assistance” element is not sufficiently pleaded where it 
is supported only by conclusory allegations, State Workers’ Compensa- | 
tion Bd. v Wang, supra. 


Whether or not there has been a breach of fiduciary duty is gener- 
ally a question of fact, Zimmerman v Pokart, 242 AD2d 202, 662 NYS2d 
5 (1st Dept 1997). 


Direct vs. Derivative Claims 


Where a fiduciary duty owed to a corporation has been breached, 
the cause of action ordinarily belongs to the corporation and can only be 
brought in the form of a derivative action pursuant to Business Corpora- 
tion Law (BCL) § 626, Serino v Lipper, 123 AD3d 34, 994 NYS2d 64 (1st 
Dept 2014); see Glenn v Hoteltron Systems, Inc., 74 NY2d 386, 547 
NYS2d 816, 547 NE2d 71 (1989) (alleged diversion of corporate op- 
portunity); Abrams v Donati, 66 NY2d 951, 498 NYS2d 782, 489 NE2d 
751 (1985) (allegations of mismanagement and diversion of corporate 
assets); Barbaro v Spinelli, 121 AD3d 727, 994 NYS2d 624 (2d Dept 
2014); Berardi v Berardi, 108 AD3d 406, 969 NYS2d 444 (1st Dept 
2013) (claim under BCL 720 may only be brought derivatively); Gordon 
v Credno, 102 AD3d 584, 960 NYS2d 360 (1st Dept 2013) (allegations of 
looting or diversion of corporate assets); Hahn v Stewart, 5 AD3d 285, 
773 NYS2d 297 (1st Dept 2004) (alleged insider trading resulting in 
diminution of corporation’s reputation); Albany Plattsburgh United 
Corp. v Bell, 307 AD2d 416, 763 NYS2d 119 (38d Dept 2003) (alleged 
misappropriation, diversion and conversion of corporate assets). The 


678 


Torts OTHER THAN NEGLIGENCE PJI 3:59 


same principle, often referred to as lack of standing, applies to limited 
partnerships and limited liability companies, Partnership Law §§ 115- 
a(3), 121-1002; see Tzolis v Wolff, 10 NY3d 100, 855 NYS2d 6, 884 
NE2d 1005 (2008); Matter of 1545 Ocean Ave., LLC, 72 AD3d 121, 893 
NYS2d 590 (2d Dept 2010). 


A direct action by an individual shareholder does not lie, even 
though the wrongful acts have diminished the value of the corporation’s 
shares or the shareholder has incurred personal liability in an effort to 
maintain the corporation’s solvency, Serino v Lipper, 123 AD3d 34, 994 
NYS2d 64 (1st Dept 2014). “The lost value of an investment in a corpora- 
tion is quintessentially a derivative claim by a shareholder,” id. 


In Yudell v Gilbert, 99 AD3d 108, 949 NYS2d 380 (1st Dept 2012), 
the court adopted the test set forth by the Delaware Supreme Court in 
Tooley v Donaldson, Lufkin & Jenrette, Inc., 845 A2d 1031 (Del 2004), 
for distinguishing between actions that must be brought derivatively 
and those that may be brought as direct actions on behalf of individual 
plaintiffs. Under the Tooley test, a court should look to the nature of 
the wrong and to whom the relief should go, Yudell v Gilbert, supra; see 
Tooley v Donaldson, Lufkin & Jenrette, Inc., supra. Where a shareholder 
is suing in an individual capacity, the claimed injury must be indepen- 
dent of any alleged injury to the corporation; further, the plaintiff must 
demonstrate that the duty breached was owed to him or her and that he 
or she can prevail without showing an injury to the corporation, Yudell 
v Gilbert, supra; see Abrams v Donati, 66 NY2d 951, 498 NYS2d 782, 
489 NE2d 751 (1985); Serino v Lipper, 123 AD3d 34, 994 NYS2d 64 (1st 
Dept 2014); Tooley v Donaldson, Lufkin & Jenrette, Inc., supra. 


For examples of cases in which an individual direct action was 
deemed proper, see Scott v Pro Management Services Group, LLC, 124 
AD3d 454, 2 NYS3d 90 (1st Dept 2015) (plaintiff, who allegedly owned 
11% of defendant holding companies and their trademarks, would 
personally receive benefit of any recovery); Serino v Lipper, 123 AD3d 
34, 994 NYS2d 64 (1st Dept 2014) (where accounting firm both audited 
corporation and prepared investor’s personal tax returns, investor could 
bring direct action to recover excess federal taxes he paid based on ac- 
counting firm’s inflated representations about corporation’s value); Gjuraj 
v Uplift Elevator Corp., 110 AD3d 540, 973 NYS2d 172 (1st Dept 2013) 
(minority shareholder in closely held corporation permitted to bring 
direct action against majority shareholder for allegedly freezing him out 
and failing to pay him share of company profits); Burnett v Pourgol, 83 
AD3d 756, 921 NYS2d 280 (2d Dept 2011) (alleged wrong against 
plaintiff shareholder by co-shareholder in closely held corporation). 


An individual shareholder cannot obtain a recovery that otherwise 
duplicates or belongs to the corporation, Serino v Lipper, 123 AD3d 34, 
994 NYS2d 64 (1st Dept 2014). Further, a direct claim that is 
“inextricably embedded in the derivative claim” cannot be maintained, 
Serino v Lipper, supra; see Abrams v Donati, 66 NY2d 951, 498 NYS2d 
782, 489 NE2d 751 (1985); Yudell v Gilbert, 99 AD3d 108, 949 NYS2d 
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380 (1st Dept 2012) (dismissal required where complaint allegations 
confuse shareholder’s derivative and individual rights); Hahn v Stewart, 
5 AD3d 285, 773 NYS2d 297 (1st Dept 2004) (shareholders’ claim aris- 
ing from insider trading scandal dismissed as part of derivative claim). 
Where a limited liability corporation has been sold in accordance with 
its operating agreement, the derivative claims belong to the purchasers 
of the units, Maldonado v DiBre, 140 AD3d 1501, 35 NYS3d 731 (3d 
Dept 2016). In Cortazar v Tomasino, 150 AD3d 668, 54 NYS3d 89 (2d 
Dept 2017), the court held that a narrow exception to that rule exists 
where the shareholder has sustained a loss disproportionate to the loss 
sustained by the corporation. It should be noted that the court in 
Cortazar v Tomasino, supra, cited Abrams v Donati, 66 NY2d 951, 498 
NYS2d 782, 489 NE2d 751 (1985), which was decided before Serino v 
Lipper, 123 AD3d 34, 994 NYS2d 64 (1st Dept 2014), and Yudell v 
Gilbert, 99 AD3d 108, 949 NYS2d 380 (1st Dept 2012), adoped the Del- 
aware courts’ analaysis, see Tooley v Donaldson, Lufkin & Jenrette, 
Inc., 845 A2d 1031 (Del 2004). 


Employees 


An employee owes his or her employer a fiduciary duty and a duty 
of loyalty, Duane Jones Co. v Burke, 306 NY 172, 117 NE2d 237 (1954); 
Lamdin v Broadway Surface Advertising Corporation, 272 NY 133, 5 
NE2d 66 (1936); Luskin v Seoane, 226 AD2d 1144, 641 NYS2d 478 (4th 
Dept 1996). Pursuant to this duty, the employee is prohibited from act- 
ing in any manner inconsistent with his or her agency or trust and is at 
all times bound to exercise the utmost good faith and loyalty in the per- © 
formance of his or her duties, Qosina Corp. v C & N Packaging, Inc., 96. 
AD3d 1032, 948 NYS2d 308 (2d Dept 2012) (citing PJI 3:59). Lamdin v 
Broadway Surface Advertising Corporation supra; Mega Group Inc. v 
Halton, 290 AD2d 673, 7386 NYS2d 444 (3d Dept 2002); CBS Corp. v 
Dumsday, 268 AD2d 350, 702 NYS2d 248 (1st Dept 2000). An agent 
cannot undertake incompatible duties or act in a transaction where the 
agent has an adverse interest or employment, Lamdin v Broadway 
Surface Advertising Corporation, supra. An employee is required to 
make truthful and complete disclosures to an employer to whom a fidu- 
ciary duty is owed, Qosina Corp. v C&N Packaging, Inc., supra (citing 
PJI 3:59). A complaint for breach of an employee’s fiduciary duty may 
be sufficient as long it contains allegations from which damages attrib- 
utable to the employee’s disloyalty may be inferred, Qosina Corp. v 
C&N Packaging, Inc., supra. Even where an employee acted disloyally 
in operating a competing business while employed by the plaintiff- 
employer, the employer was not entitled to summary judgment on its 
breach of fiduciary duty claim where the employer failed to establish 
that the employee usurped any corporate opportunity such as a compet- 
ing project, Epstein Engineering, P.C. v Cataldo, 150 AD3d 411, 51 
NYS3d 395 (1st Dept 2017). 


A breach of fiduciary duty occurs when an employee secretly forms 
a company for purposes of competing with his or her employer’s 
company, solicits the employer’s customers, and diverts business from 
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the employer, A & L Scientific Corp. v Latmore, 265 AD2d 355, 696 
NYS2d 495 (2d Dept 1999); see Don Buchwald & Associates, Inc. v 
Marber-Rich, 11 AD3d 277, 782 NYS2d 725 (1st Dept 2004); Gomez v 
Bicknell, 302 AD2d 107, 756 NYS2d 209 (2d Dept 2002) (diversion of 
prospective client); Don Buchwald & Associates, Inc. v Rich, 281 AD2d 
329, 723 NYS2d 8 (1st Dept 2001) (diverting assets to a secretly created 
competitive organization constitutes breach of fiduciary duty). An em- 
ployee may solicit an employer’s customers only when the employment 
relationship has been terminated, id, and this rule applies even when 
the customers solicited are the employee’s personal friends and even 
when termination of the employment relationship is imminent, Catalogue 
Service of Westchester, Inc. v Wise, 63 AD2d 895, 405 NYS2d 723 (1st 
Dept 1978). Disclosing confidential information to a competitor who 
uses the information to divert work to itself constitutes a breach of fidu- 
ciary duty, see CBS Corp. v Dumsday, 268 AD2d 350, 702 NYS2d 248 
(1st Dept 2000). A criminal conviction of grand larceny collaterally 
estops an employee from contesting a cause of action for breach of fidu- 
ciary duty, Luskin v Seoane, 226 AD2d 1144, 641 NYS2d 478 (4th Dept 
1996). 


There was no breach of fiduciary duty when an employee formed a 
competing business prior to his departure from his employment absent 
evidence that in setting up the new business he used his former 
employer’s time, facilities or proprietary secrets, 30 FPS Productions, 
Inc. v Livolsi, 68 AD8d 1101, 891 NYS2d 162 (2d Dept 2009); Fredric M. 
Reed & Co., Inc. v Irvine Realty Group, Inc., 281 AD2d 352, 723 NYS2d 
19 (1st Dept 2001); see Don Buchwald & Associates, Inc. v Marber-Rich, 
11 AD3d 277, 782 NYS2d 725 (1st Dept 2004). Nor was it a breach, 
post-employment, to solicit clients whose identities were easily 
ascertainable, absent a non-compete clause, Fredric M. Reed & Co., Inc. 
v Irvine Realty Group, Inc., supra; see Falco v Parry, 6 AD3d 1138, 775 
NYS2d 675 (4th Dept 2004). Discussions with a prospective employer do 
not constitute a breach of the duty of loyalty, Davidson v Regan Fund 
Management Ltd., 13 AD3d 117, 786 NYS2d 47 (1st Dept 2004) 
(abrogated on other grounds by, Pachter v Bernard Hodes Group, Inc., 
10 NY3d 609, 861 NYS2d 246, 891 NE2d 279 (2008)). 


An employer-employee relationship that calls for the division of 
profits does not give rise to a fiduciary obligation on the part of the 
employer absent an agreement to also share losses, Vitale v Steinberg, 
307 AD2d 107, 764 NYS2d 236 (1st Dept 2003); Michnick v Parkell 
Products, Inc., 215 AD2d 462, 626 NYS2d 265 (2d Dept 1995); see Eden 
v St. Luke’s-Roosevelt Hosp. Center, 96 AD3d 614, 947 NYS2d 457 (1st 
Dept 2012). Nor does a fiduciary obligation on the part of an employer 
arise from the fact that the employee is dependent on the employer to 
calculate profits and benefits, Vitale v Steinberg, supra, or that the em- 
ployee trusts the employer to treat the employee fairly, Freedman v 
Pearlman, 271 AD2d 301, 706 NYS2d 405 (1st Dept 2000). However, al- 
legations that a physician employee agreed to assign all practice 
revenues to the university in reliance on an agreement, express or 
implied, may establish a fiduciary relationship with respect to the as- 
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signed revenues, LoGerfo v Trustees of Columbia University in City of 
New York, 35 AD3d 395, 827 NYS2d 166 (2d Dept 2006). 


Faithless Servant Doctrine 


Under the “faithless servant” doctrine, an employee who has 
engaged in repeated acts of disloyalty toward his or her employer forfeits 
his or her right to compensation during the period in which he was 
disloyal, including deferred compensation, Binghamton v Whalen, 141 
AD3d 145, 32 NYS3d 727 (3d Dept 2016); see Trimarco v Data Treasury 
Corp., 146 AD3d 1004, 46 NYS3d 134 (2d Dept 2017) (employee forfeited 
right to exercise stock option); see also Feiger v Iral Jewelry, Ltd., 41 
NY2d 928, 394 NYS2d 626, 363 NE2d 350 (1977) (faithless agent). The 
remedy of forfeiture is applicable even where the employee has 
otherwise performed in an exemplary manner, Binghamton v Whalen, 
supra. Apportioning the forfeiture penalty by limiting it to the 
compensation allocable to the specific tasks as to which the employee 
was disloyal has been permitted, but only where the employee or agent 
was compensated on a task-by-task basis, G.K. Alan Assoc., Inc. v 
Lazzari, 44 AD3d 95, 840 NYS2d 378 (2d Dept 2007), aff'd, 10 NY3d 
941, 862 NYS2d 855, 893 NE2d 133 (2008) (faithless agent); see 
Binghamton v Whalen, supra (limiting G.K. Alan Assoc., Inc. v Lazzari, 
supra). Task-by-task apportionment for salaried employees has been 
rejected as inconsistent with New York’s strict application of the forfei- 
ture principle, Binghamton v Whalen, supra. 


Corporate Officers and Directors 


Officers and directors of a corporation stand in a fiduciary relation- 
ship to the corporation and owe their undivided and unqualified loyalty 
to the corporation, Yu Han Young v Chiu, 49 AD3d 535, 853 NYS2d 575 
(2d Dept 2008); Adirondack Capital Management, Inc. v Ruberti, Girvin 
and Ferlazzo, P.C., 43 AD3d 1211, 842 NYS2d 603 (3d Dept 2007); 
Global Minerals and Metals Corp. v Holme, 35 AD38d 93, 824 NYS2d 
210 (1st Dept 2006); Busino v Meachem, 270 AD2d 606, 704 NYS2d 690 
(3d Dept 2000); Howard v Carr, 222 AD2d 8438, 635 NYS2d 326 (3d 
Dept 1995); see Yuko Ito v Suzuki, 57 AD3d 205, 869 NYS2d 28 (1st 
Dept 2008) (manager of a common entity owes a fiduciary duty to own- 
ers); Richbell Information Services, Inc. v Jupiter Partners, L.P., 309 
AD2d 288, 765 NYS2d 575 (1st Dept 2003) and Barbour v Knecht, 296 
AD2d 218, 743 NYS2d 483 (1st Dept 2002) (majority shareholders and 
directors of close corporation required to exercise utmost good faith). 
Additionally, members of a board of directors of a corporation owe a fi- 
duciary duty to the shareholders in general, and to individual sharehold- 
ers in particular, to treat all shareholders fairly and equally, Deblinger 
v Sani-Pine Products Co., Inc., 107 AD3d 659, 967 NYS2d 394 (2d Dept 
2013). Thus, directors and majority shareholders have an obligation to 
all shareholders to adhere to fiduciary standards of conduct and to 
exercise their responsibilities in good faith when undertaking any 
corporate action, including a merger, Alpert v 28 Williams Street Corp., 
63 NY2d 557, 483 NYS2d 667, 473 NE2d 19 (1984); Collins v Telcoa 
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Intern. Corp., 283 AD2d 128, 726 NYS2d 679 (2d Dept 2001). Further- 
more, a shareholder in a closely held corporation owes a fiduciary duty 
to other shareholders in the corporation, Littman v Magee, 54 AD3d 14, 
860 NYS2d 24 (1st Dept 2008) (abrogated on other grounds by, Centro 
Empresarial Cempresa S.A. v America Movil, S.A.B. de C.V., 17 NY3d 
269, 929 NYS2d 3, 952 NE2d 995 (2011)). A corporation owes no fidu- 
ciary duty to its shareholders, Kleinerman v 245 East 87 Tenants Corp., 
105 AD3d 492, 963 NYS2d 187 (1st Dept 2013); Fletcher v Dakota, Inc., 
99 AD3d 43, 948 NYS2d 263 (1st Dept 2012); Peacock v Herald Square 
Loft Corp., 67 AD3d 442, 889 NYS2d 22 (1st Dept 2009). 


The business judgment rule prohibits judicial inquiry into actions 
of corporate directors taken in good faith and in the exercise of honest 
judgment in the lawful and legitimate furtherance of corporate 
purposes, Consumers Union of U.S., Inc. v State, 5 NY3d 327, 806 
NYS2d 99, 840 NE2d 68 (2005); Levandusky v One Fifth Ave. Apart- 
ment Corp., 75 NY2d 530, 554 NYS2d 807, 553 NE2d 1317 (1990); 
Auerbach v Bennett, 47 NY2d 619, 419 NYS2d 920, 393 NE2d 994 
(1979); Ull v Royal Car Park LLC, 179 AD3d 469, 116 NYS3d 251 (1st 
Dept 2020); Pugliese v Mondello, 57 AD3d 637, 871 NYS2d 174 (2d 
Dept 2008); Owen v Hamilton, 44 AD38d 452, 843 NYS2d 298 (1st Dept 
2007); Shapiro v Rockville Country Club, Inc., 22 AD3d 657, 802 NYS2d 
717 (2d Dept 2005); see Kimeldorf v First Union Real Estate Equity and 
Mortgage Investments, 309 AD2d 151, 764 NYS2d 73 (1st Dept 2008). 
So long as the corporate directors have not breached their fiduciary 
obligation to the corporation, the exercise of their powers for the com- 
mon and general interests of the corporation may not be questioned, al- 
though the results show that what they did was unwise or inexpedient, 
Levandusky v One Fifth Ave. Apartment Corp., supra; Deblinger v 
Sani-Pine Products Co., Inc., 107 AD8d 659, 967 NYS2d 394 (2d Dept 
2013) (business judgment rule protects director’s dissolution of corpora- 
tion where all three shareholder-directors agreed and shareholder- 
directors were treated equally; however, fact question as to whether 
business judgment rule protected director’s decision to pay herself 
compensation after corporation no longer active). The business judg- 
ment rule does not protect a fiduciary when he or she makes a decision 
affected by inherent conflict of interest, Pokoik v Pokoik, 115 AD3d 428, 
982 NYS2d 67 (1st Dept 2014); see Community Association of the East 
Harlem Triangle, Inc. v Butts, 200 AD3d 599, 161 NYS38d 41 (1st Dept 
2021) (based on plaintiffs’ sufficiently pleaded fraud claims against 
director defendants, dismissal based on business judgment rule 
premature). Moreover, the rule permits review of an action deliberately 
singling out an individual for harmful treatment, id. Inquiry into the 
disinterested independence of members of the corporate board is not 
precluded, Auerbach v Bennett, supra; Allannic v Levin, 57 AD3d 443, 
870 NYS2d 286 (1st Dept 2008). The fiduciary’s obligations include fair- 
ness and candor as well as good and prudent management of the 
corporation, Alpert v 28 Williams Street Corp., 63 NY2d 557, 483 NYS2d 
667, 473 NE2d 19 (1984). Actions that comply with statutory require- 
ments are still subject to the limitation that such conduct may not be 
for the aggrandizement or undue advantage of the fiduciary to the exclu- 
sion or detriment of the stockholders, id. 
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In determining whether there has been a breach of fiduciary duty 
in the context of a freeze-out corporate merger, the focus is on whether 
the transaction, viewed as a whole, was fair to all concerned, Alpert v 
28 Williams Street Corp., 63 NY2d 557, 483 NYS2d 667, 473 NE2d 19 
(1984). In such cases, the majority shareholders must have followed a 
course of fair dealing toward minority shareholders and must have of- 
fered a fair price for the minority’s stock, id. Where there is a common 
directorship or majority ownership of the corporations being merged, 
the inherent conflict of interest and potential for self-dealing require 
careful judicial scrutiny, id. The plaintiff generally has the burden of 
proving that the merger violated the duty of fairness, but when there is 
an inherent conflict of interest, the burden shifts to the interested direc- 
tors to prove good faith and fairness, id. For a detailed discussion of the 
types of evidence likely to establish fair dealing, the procedural fairness 
of the transaction, and the fairness of the price, see Alpert v 28 Wil- 
liams Street Corp., supra. 


A corporate officer or director may not assume and engage in the 
promotion of personal interests which are incompatible with the 
superior interests of the corporation, Yu Han Young v Chiu, 49 AD3d 
535, 853 NYS2d 575 (2d Dept 2008); Foley v D’Agostino, 21 AD2d 60, 
248 NYS2d 121 (1st Dept 1964). Specifically, a corporate officer or direc- 
tor may not, without consent, divert and exploit for personal benefit any 
opportunity that should be deemed an asset of the corporation, Yu Han 
Young v Chiu, supra; Commodities Research Unit (Holdings) Ltd. v 
Chemical Week Associates, 174 AD2d 476, 571 NYS2d 253 (1st Dept - 
1991). Furthermore, where the condominium board acts outside the 
scope of its authority, a permanent injunction enjoining such action > 
may be obtained, Kaung v Board of Managers of Biltmore Towers 
Condominium Ass’n, 70 AD3d 1004, 895 NYS2d 505 (2d Dept 2010). 


A corporate officer may be sued for misappropriation of a corporate 
opportunity, which is defined as any property, information or prospec- 
tive business dealing in which the corporation has an interest or 
tangible expectancy or which is essential to its existence or logically and 
naturally adaptable to its business, Moser v Devine Real Estate, Inc. 
(Florida), 42 AD3d 731, 839 NYS2d 843 (3d Dept 2007); Matter of Green- 
berg, 206 AD2d 963, 614 NYS2d 825 (4th Dept 1994). For a discussion 
of the “tangible expectancy” test and “essential element” test, see Moser 
v Devine Real Estate, Inc. (Florida), supra; Alexander & Alexander of 
New York, Inc. v Fritzen, 147 AD2d 241, 542 NYS2d 530 (1st Dept 
1989). 


It is a breach of fiduciary duty for a corporate officer to profit by 
trading on the basis of material inside information, Diamond v 
Oreamuno, 24 NY2d 494, 301 NYS2d 78, 248 NE2d 910 (1969); Tsutsui 
v Barasch, 67 AD3d 896, 892 NYS2d 400 (2d Dept 2009). Where a mis- 
appropriation of corporate inside information is shown, equity requires 
the imposition of a constructive trust over any profits gained from the 
use of such information in order to prevent an unjust enrichment, 
Diamond v Oreamuno, supra; Tsutsui v Barasch, supra. 
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When a fiduciary, in furtherance of its individual interests, deals 
with the beneficiary of the duty in a matter relating to the fiduciary re- 
lationship, the fiduciary is strictly obligated to make full disclosure of 
all material facts, Littman v Magee, 54 AD3d 14, 860 NYS2d 24 (ist 
Dept 2008) (abrogated on other grounds by, Centro Empresarial 
Cempresa S.A. v America Movil, S.A.B. de C.V., 17 NY3d 269, 929 
NYS2d 3, 952 NE2d 995 (2011)); Blue Chip Emerald LLC v Allied 
Partners Inc., 299 AD2d 278, 750 NYS2d 291 (1st Dept 2002) (abrogated 
on other grounds by, Centro Empresarial Cempresa S.A. v America 
Movil, S.A.B. de C.V., 17 NY3d 269, 929 NYS2d 3, 952 NE2d 995 (2011)). 


The equitable remedy of an accounting based on a claimed breach 
of fiduciary duty is available to (a) compel a person in possession of 
financial records to produce them, (b) demonstrate how money was 
expended and (c) compel him or her to return pilfered funds in his or 
her possession, Roslyn Union Free School Dist. v Barkan, 16 NY38d 6438, 
926 NYS2d 349, 950 NE2d 85 (2011). Accordingly, a claim for an ac- 
counting is not stated where plaintiff does not allege that defendant 
received any of the stolen funds or possesses documentary proof beyond 
what information plaintiff already has, id. 


Cooperative and Condominium Boards of Directors 


The members of the board of directors of a condominium owe a fi- 
duciary duty to a condominium owner, Michaelson v Albora, 12 AD3d 
648, 785 NYS2d 515 (2d Dept 2004); Odell v 704 Broadway Condomin- 
ium, 284 AD2d 52, 728 NYS2d 464 (1st Dept 2001). A cooperative board 
owes a fiduciary duty to further the collective interests of the coopera- 
tive, 40 West 67th Street Corp. v Pullman, 100 NY2d 147, 760 NYS2d 
745, 790 NE2d 1174 (2003), but does not owe a fiduciary duty to a 
contract vendee of shares in the cooperative corporation since the vendee 
is not a party to the proprietary lease between the corporation and the 
seller, Woods v 126 Riverside Drive Corp., 64 AD3d 422, 882 NYS2d 
106 (1st Dept 2009); Sinensky v Rokowsky, 22 AD3d 563, 802 NYS2d 
491 (2d Dept 2005). However, the business judgment rule prohibits 
judicial inquiry into the actions of the board of directors of a cooperative 
undertaken in good faith and in furtherance of the cooperative’s busi- 
ness, 40 West 67th Street Corp. v Pullman, supra (business judgment 
rule applicable to termination of tenancy); Levandusky v One Fifth Ave. 
Apartment Corp., 75 NY2d 530, 554 NYS2d 807, 553 NE2d 1317 (1990); 
Lorne v 50 Madison Ave. LLC, 65 AD3d 879, 886 NYS2d 1 (1st Dept 
2009); 1050 Tenants Corp. v Lapidus, 39 AD3d 379, 835 NYS2d 68 (1st 
Dept 2007); Pelton v 77 Park Ave. Condominium, 38 AD3d 1, 825 NYS2d 
28 (1st Dept 2006); DeSoignies v Cornasesk House Tenants’ Corp., 21 
AD3d 715, 800 NYS2d 679 (1st Dept 2005); Board of Managers of 229 
Condominium v J.P.S. Realty Co., 308 AD2d 314, 764 NYS2d 405 (1st 
Dept 2003); Hochman v 35 Park West Corp., 293 AD2d 650, 741 NYS2d 
261 (2d Dept 2002); see Gleckel v 49 West 12 Tenants Corp., 52 AD3d 
469, 859 NYS2d 712 (2d Dept 2008). 


The Court of Appeals has recognized that the broad powers pos- 
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sessed by cooperative boards hold the potential for abuse through 
arbitrary and malicious decision-making, discrimination and favoritism, 
Levandusky v One Fifth Ave. Apartment Corp., 75 NY2d 530, 554 
NYS2d 807, 553 NE2d 1317 (1990); see 40 West 67th Street Corp. v 
Pullman, 100 NY2d 147, 760 NYS2d 745, 790 NE2d 1174 (2003); Fletcher 
v Dakota, Inc., 99 AD3d 438, 948 NYS2d 263 (1st Dept 2012). Thus, the 
business judgment rule does permit review of improper decisions, such 
as when the challenger demonstrates that the board’s action deliberately 
singles out individuals for harmful treatment, Levandusky v One Fifth 
Avenue Apartment Corp., supra; Perlbinder v Board of Managers of 411 
East 58rd Street Condominium, 65 AD3d 985, 886 NYS2d 378 (1st Dept 
2009); Barbour v Knecht, 296 AD2d 218, 743 NYS2d 483 (1st Dept 
2002); see Louis and Anne Abrons Foundation, Inc. v 29 East 64th 
Street Corp., 297 AD2d 258, 746 NYS2d 482, or engages in discrimina- 
tion in violation of the New York State Human Rights Law, Fletcher v 
Dakota, Inc., supra; see Hirschmann v Hassapoyannes, 52 AD3d 221, 
859 NYS2d 150 (1st Dept 2008) (board could not reject prospective 
buyer after failing to present legitimate, nondiscriminatory reason for 
decision). Similarly, the business judgment rule can be overcome by ev- 
idence of unequal treatment of shareholders resulting in injury to the 
complaining tenant, see Schultz v 400 Co-op. Corp., 292 AD2d 16, 736 
NYS2d 9 (1st Dept 2002). 


The potential liability of a board member is not limited to torts that 
are independent of the torts committed by the corporation itself, Fletcher 
v Dakota, Inc., 99 AD3d 438, 948 NYS2d 263 (1st Dept 2012). While 
board members who did not participate in the tort are not vicariously li- 
able for the corporation’s torts, a board member or officer may be liable 
if he or she participated in, directed, controlled, approved or ratified the 
decision that led to plaintiffs injury, id. To the extent that Pelton v 77 
Park Ave. Condominium, 38 AD3d 1, 825 NYS2d 28 (1st Dept 2006), 
held that an independent tort must be specifically pleaded, its holding 
was based on a failure “to disentangle the principles of individual 
corporate director liability in the breach of contract context . . . from 
the principles applicable to tort cases,” Fletcher v Dakota, Inc., supra. 
Where, however, the business judgment rule does not shield board’s ac- 
tion, liability of any board member must be based on any independent 
tortious acts, Peacock v Herald Square Loft Corp., 67 AD3d 442, 889 
NYS2d 22 (1st Dept 2009) (requiring independent tortious acts); Hill v 
Murphy, 63 AD38d 680, 881 NYS2d 133 (2d Dept 2009) (same); Konrad v 
136 East 64th Street Corp., 246 AD2d 324, 667 NYS2d 354 (1st Dept 
1998) (same). 


Courts have recognized that a derivative action may be brought on 
behalf of either an incorporated or unincorporated condominium as- 
sociation, Board of Managers of 28 Cliff Street Condominium v Maguire, 
191 AD3d 25, 1836 NYS3d 254 (1st Dept 2020). If the condominium as- 
sociation is incorporated, then the right is derived from Business 
Corporation Law § 626, Board of Managers of 28 Cliff Street Condomin- 
ium v Maguire, supra. If the condominium association is unincorpo- 
rated, then Business Corporation Law § 626 does not apply and the 
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right is derived from common law, Board of Managers of 28 Cliff Street 
Condominium v Maguire, supra. While the Business Corporation Law 
may be consulted for guidance, it does not provide a legal basis either 
directly or by analogy for a condominium association to pay a former 
director’s legal fees in successfully defending a derivative action brought 
against her, Board of Managers of 28 Cliff Street Condominium v 
Maguire, supra. The right to sue a cooperative board derivatively is 
derived from Business Corporation Law § 626, Board of Managers of 28 
Cliff Street Condominium v Maguire, supra. 


Where the condominium board acts outside the scope of its author- 
ity, a permanent injunction enjoining such action may be obtained, 


Kaung v Board of Managers of Biltmore Towers Condominium Ass’n, 70 
AD3d 1004, 895 NYS2d 505 (2d Dept 2010). 


Real Estate Brokers 


A broker, as agent for an owner, owes a fiduciary duty to act in the 
best interests of the principal, Precision Glass Tinting, Inc. v Long, 293 
AD2d 594, 740 NYS2d 138 (2d Dept 2002); TPL Associates v Helmsley- 
Spear, Inc., 146 AD2d 468, 536 NYS2d 754 (1st Dept 1989); see North- 
east General Corp. v Wellington Advertising, Inc., 82 NY2d 158, 604 
NYS2d 1, 624 NE2d 129 (1993). The broker’s duty of good faith and 
loyalty to the principal is breached by acting for a party whose interests 
are adverse to those of the principal, or by failing to disclose informa- 
tion obtained during the period of engagement which affects the trans- 
action in which the broker is engaged, so that the principal may take 
steps to protect his or her interests, see Dube-Forman v D’Agostino, 61 
AD3d 1255, 877 NYS2d 740 (8d Dept 2009); Coldwell Banker Residen- 
tial Real Estate v Berner, 202 AD2d 949, 609 NYS2d 948 (38d Dept 
1994). Any fiduciary duty ends upon the severance of the principal- 
agent relationship, Dubbs v Stribling & Associates, 96 NY2d 337, 728 
NYS2d 413, 752 NE2d 850 (2001). 


The broker’s duty does not render a broker responsible for protect- 
ing its principal’s interests with respect to property that has not been 
listed with the broker, Reiser Inc. v Roberts Real Estate, 292 AD2d 726, 
739 NYS2d 753 (38d Dept 2002). Thus, the broker’s duty to refrain from 
taking any action adverse to the interests of its principal is tied to the 
transaction that formed the agency relationship in the first instance, id. 


There is no breach of fiduciary duty by a brokerage firm when two 
buyer’s agents who are affiliated with the firm and acting on behalf of 
different buyers submit bids on the same property, Rivkin v Century 21 
Teran Realty LLC, 10 NY8d 344, 858 NYS2d 55, 887 NE2d 1113 (2008). 
However, an individual agent may not represent multiple buyers bid- 
ding on the same property without making disclosure and obtaining 
consent, id. 


School Board Members 
Although suits against individuals who voluntarily serve on school 
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boards are unusual, there may be circumstances in which school board 
members can be held liable for breaches of their fiduciary duties, see 
Roslyn Union Free School Dist. v Barkan, 16 NY3d 643, 926 NYS2d 
349, 950 NE2d 85 (2011). Where such circumstances are present, the 
six-year limitations set forth in CPLR 213(7) is applicable to claims as- 
serted “by or on behalf of’ the school district seeking either money dam- 
ages or equitable relief, since school districts are corporations within 
the meaning of that statute, Roslyn Union Free School Dist. v Barkan, 
supra. 


Insurance Brokers 


Insurance brokers are not exempt from the general rule that an 
agent owes a duty of loyalty to its principal, People ex rel. Cuomo v 
Wells Fargo Ins. Services, Inc., 16 NY3d 166, 919 NYS2d 481, 944 NE2d 
1120 (2011). Thus, an insurance broker cannot give its customer advice 
in bad faith by recommending a policy it knows is inferior in exchange 
for an undisclosed “incentive” payment from the insurer, id. However, 
the relationship between insurance brokers and their customers is not a 
true fiduciary relationship, since the broker’s role is closer to that of an 
intermediary than to that of an agent for a single principal, id; see 
Bohlinger v Zanger, 306 NY 228, 117 NE2d 338 (1954). Indeed, an 
insurer broker, who is often compensated by the insurer and sometimes 
acts as the insurer’s agent in collecting premiums, has been referred to 
as having “dual agency status,” Bohlinger v Zanger, supra. Thus, a bro- 
ker does not owe a fiduciary duty to its client, the insured, absent 
exceptional circumstances, Murphy v Kuhn, 90 NY2d 266, 660 NYS2d - 
371, 682 NE2d 972 (1997); Edelman v O’Toole-Ewald Art Associates, 
Inc., 28 AD3d 250, 814 NYS2d 98 (1st Dept 2006); Sutton Park Develop- 
ment Corp. Trading Co. Inc. v Guerin & Guerin Agency Inc., 297 AD2d 
430, 745 NYS2d 622 (3d Dept 2002); Busker on The Roof Ltd. Partner- 
ship Co. v Warrington, 283 AD2d 376, 725 NYS2d 45 (1st Dept 2001); 
see Paull v First UNUM Life Ins. Co., 295 AD2d 982, 744 NYS2d 95 
(4th Dept 2002). Likewise, insurance companies do not owe a fiduciary 
duty to their insureds, absent a showing of some special relationship, 
Edelman v O’Toole-Ewald Art Associates, Inc., supra. 


Contingent commission agreements between brokers and insurers 
are not illegal and, in the absence of a claim that the broker made affir- 
mative misrepresentations or that its customer suffered demonstrable 
harm, there is no common-law duty to disclose the existence of the 
contingent commission agreement, People ex rel. Cuomo v Wells Fargo 
Ins. Services, Inc., 16 NY3d 166, 919 NYS2d 481, 944 NE2d 1120 (2011); 
People ex rel. Cuomo v Liberty Mut. Ins. Co., 52 AD3d 378, 861 NYS2d 
294 (1st Dept 2008); Hersch v DeWitt Stern Group, Inc., 43 AD3d 644, 
841 NYS2d 516 (1st Dept 2007). However, effective January 1, 2011, 
disclosure of such arrangements is required by Insurance Department 
regulations, 11 NYCRR § 30.3(a)(2). 


Investment Brokers and Underwriters 
An investment broker ordinarily does not owe a fiduciary duty to a 
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purchaser of securities, RNK Capital LLC v Natsource LLC, 76 AD3d 
840, 907 NYS2d 476 (1st Dept 2010) (broker representing investor on 
nondiscretionary basis); Ascot Fund Ltd. v UBS PaineWebber, Inc., 28 
AD3d 313, 814 NYS2d 36 (1st Dept 2006); Fesseha v TD Waterhouse 
Investor Services, Inc., 305 AD2d 268, 761 NYS2d 22 (1st Dept 2003); 
Matter of Dean Witter Managed Futures Ltd. Partnership Litigation, 
282 AD2d 271, 724 NYS2d 149 (1st Dept 2001); Perl v Smith Barney 
Inc., 2830 AD2d 664, 646 NYS2d 678 (1st Dept 1996); see Tradewinds 
Financial Corp. v Refco Securities, Inc., 5 AD3d 229, 773 NYS2d 395 
(1st Dept 2004). However, a broker has a fiduciary obligation with re- 
spect to carrying out requested transactions, see Saboundjian v Bank 
Audi (USA), 157 AD2d 278, 556 NYS2d 258 (1st Dept 1990), and a bro- 
ker or an investment advisor with discretionary authority to manage an 
investor’s account owes the investor a fiduciary duty, Assured Guar. 
(UK) Ltd. v J.P. Morgan Inv. Management Inc., 80 AD3d 293, 915 
NYS2d 7 (1st Dept 2010), affd, 18 NY3d 341, 9389 NYS2d 274, 962 
NE2d 765 (2011); Brooks v Key Trust Co. Nat. Ass’n, 26 AD3d 628, 809 
NYS2d 270 (3d Dept 2006). A validly pleaded cause of action based on 
an alleged breach of that common-law duty is not preempted by the 
Martin Act (General Business Law art 23-A), as long as it does not 
depend wholly on the filing requirements of that statute, Assured Guar. 
(UK) Ltd. v J.P. Morgan Inv. Management Inc., supra; CMMF, LLC v 
J.P. Morgan Inv. Management Inc., 78 AD3d 562, 915 NYS2d 2 (1st 
Dept 2010). Notwithstanding this duty, an experienced investor who did 
not achieve the results he or she expected and who acknowledged in 
advance that favorable results were not guaranteed cannot recover from 
an investment manager that did not act imprudently or improperly, 
Vladimir v Cowperthwait, 42 AD3d 413, 839 NYS2d 761 (1st Dept 2007); 
see CMMF, LLC v J.P. Morgan Inv. Management Inc., supra; Guerrand 
Hermes v J.P. Morgan & Co. Inc., 2 AD3d 235, 769 NYS2d 240 (1st 
Dept 2003). 


As an underwriter, an investment firm may enter a contract with 
its client, the issuer, in which the investment firm agrees to negotiate 
an initial public offering price for the securities with the issuer, 
purchase the securities from the issuer at a discount, and resell them 
on the market at the public offering price, EBC I, Inc. v Goldman, Sachs 
& Co., 5 NY3d 11, 799 NYS2d 170, 832 NE2d 26 (2005). An underwriter 
generally does not owe a fiduciary duty to its client, the issuer of securi- 
ties, based solely on the arm’s-length contractual relationship, id; HF 
Management Services LLC v Pistone, 34 AD3d 82, 818 NYS2d 40 (1st 
Dept 2006). However, a fiduciary relationship may also be established 
between underwriters and their clients when the underwriters are 
functioning as expert advisors to their clients on market conditions, 
EBC I, Inc. v Goldman, Sachs & Co., 5 NY3d 11, 799 NYS2d 170, 832 
NE2d 26 (2005). When underwriters render expert advice, they must 
disclose to the issuers any material conflicts of interest that render the 
advice suspect, id. 


Partners/Co-Venturers 
The members of a partnership owe each other a duty of loyalty and 
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good faith and as a fiduciary each partner must consider the other 
partner’s welfare and refrain from acting for purely private gain, Carella 
v Scholet, 5 AD3d 972, 773 NYS2d 763 (3d Dept 2004); Gibbs v Breed, 
Abbott & Morgan, 271 AD2d 180, 710 NYS2d 578 (1st Dept 2000); Reiff 
v Shifrel, 268 AD2d 514, 702 NYS2d 362 (2d Dept 2000). The fiduciary 
duty extends through the life of the partnership and governs the with- 
drawal of a partner from the partnership, Gibbs v Breed, Abbott & 
Morgan, supra; see Robert Hillman, Loyalty in the Firm: A Statement 
of General Principles on the Duties of Partners Withdrawing from Law 
Firms, 55 Wash & Lee L. Rey. 997. The fiduciary relation between 
partners terminates upon notice of dissolution, even though the partner- 
ship affairs may not have been wound up, 6D Farm Corp. v Carr, 63 
AD3d 908, 882 NYS2d 198 (2d Dept 2009); Matter of Silverberg, 81 
AD2d 640, 438 NYS2d 143 (2d Dept 1981). Law partners are bound by a 
fiduciary duty requiring “the punctilio of an honor the most sensitive,” 
Graubard Mollen Dannett & Horowitz v Moskovitz, 86 NY2d 112, 629 
NYS2d 1009, 653 NE2d 1179 (1995), quoting Meinhard v Salmon, 249 
NY 458, 164 NE 545 (1928). 


However, parties to a partnership may contractually authorize self- 
dealing, which would otherwise be considered a breach of fiduciary 
duty, Sterling Fifth Associates v Carpentille Corp., Inc., 9 AD3d 261, 
779 NYS2d 485 (1st Dept 2004); Carella v Scholet, 5 AD3d 972, 773 
NYS2d 763 (8d Dept 2004); see Riviera Congress Associates v Yassky, 
18 NY2d 540, 277 NYS2d 386, 223 NE2d 876 (1966). 


A law partner’s pre-resignation surreptitious solicitation of the 
firm’s clients constitutes a breach of fiduciary duty; however it may be 
difficult to distinguish prohibited solicitation from appropriate client in- 
formational services, Graubard Mollen Dannett & Horowitz v Mosko- 
vitz, 86 NY2d 112, 629 NYS2d 1009, 653 NE2d 1179 (1995). There is no 
breach of fiduciary duty where departing partners, after notice to the 
firm, inform firm clients with whom they have a prior professional rela- 
tionship about their imminent withdrawal and new practice and remind 
the client of its freedom to retain counsel of its choice, id. There is a 
breach when a departing partner secretly lures firm clients, even those 
the departing partner has brought into the firm, to the new association, 
lies to the clients about their rights with respect to choice of counsel, 
and abandons the firm on short notice, taking clients and files, id; Matter 
of Silverberg, 81 AD2d 640, 438 NYS2d 143 (2d Dept 1981). There is no 
breach of fiduciary duty where a lawyer takes desk files comprised of 
duplicates of material maintained in individual client files, where the 
partnership agreement was silent as to these documents and where re- 
moval of such desk files was common practice for departing attorneys, 
Gibbs v Breed, Abbott & Morgan, 271 AD2d 180, 710 NYS2d 578 (1st 
Dept 2000). 


Where an attorney entered into a fee-sharing agreement with his 
prior law firm, agreeing to pay the firm a specified part of any 
contingency fee recovered on a case he took with him from the firm, the 
agreement gives rise to a breach of contract claim rather than a claim 
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for breach of fiduciary duty, Kurzman Karelsen & Frank, LLP v Kaiser, 
283 AD2d 330, 726 NYS2d 404 (1st Dept 2001). 


A member of a joint venture, formed by either an express or implied 
agreement, owes a fiduciary duty to the other members of the venture, 
Richbell Information Services, Inc. v Jupiter Partners, L.P., 309 AD2d 
288, 765 NYS2d 575 (1st Dept 2003); see Cottone v Selective Surfaces, 
Inc., 68 AD3d 1038, 892 NYS2d 466 (2d Dept 2009); Ahn v Malvasio, 1 
AD8d 216, 767 NYS2d 225 (1st Dept 2003). For example, the principals 
of a limited lability corporation holding a 50% interest in and acting as 
the managing member of a real estate-owning venture were fiduciaries 
of the co-venturer, Blue Chip Emerald LLC v Allied Partners Inc., 299 
AD2d 278, 750 NYS2d 291 (1st Dept 2002) (abrogated on other grounds 
by, Centro Empresarial Cempresa S.A. v America Movil, S.A.B. de C.V., 
17 NY3d 269, 929 NYS2d 3, 952 NE2d 995 (2011)). Thus, where the co- 
venturer entered into negotiations with the principals for the sale of the 
co-venturer’s interest in real property owned by the venture, the 
principals, until the moment the buy-out transaction closed, owed the 
co-venturer a duty of undivided and undiluted loyalty, id; see Madison 
Hudson Associates LLC v Neumann, 44 AD3d 473, 843 NYS2d 589 (1st 
Dept 2007). 


Family members stand in a fiduciary relationship toward one an- 
other in a co-owned business venture, Greenberg v Wiesel, 186 AD3d 
1336, 1381 NYS3d 36 (2d Dept 2020) (plaintiffs sister was sole manager 
of co-owned company); Braddock v Braddock, 60 AD3d 84, 871 NYS2d 
68 (1st Dept 2009) (cousins). However, the fiduciary relationship ceases 
once the parties become adversaries, Genger v Genger, 121 AD3d 270, 
990 NYS2d 498 (1st Dept 2014) (son did not owe fiduciary duty to father 
and sister where he was already in litigation with them at time of 
events complained of); see EBC I, Inc. v Goldman Sachs & Co., 91 AD3d 
211, 986 NYS2d 92 (1st Dept 2011). The existence of a familial relation- 
ship alone is not sufficient by itself to give rise to a fiduciary relation- 
ship, Castellotti v Free, 1838 AD3d 198, 27 NYS3d 507 (1st Dept 2016). 


Limited Liability Companies 


The members of a limited liability company may stand in a fidu- 
ciary relationship to each other and to the LLC, Jones v Voskresens- 
kaya, 125 AD3d 532, 5 NYS3d 16 (1st Dept 2015). Further, the manag- 
ing member of a limited liability company owes a non-managing member 
a fiduciary duty, Pokoik v Pokoik, 115 AD3d 428, 982 NYS2d 67 (1st 
Dept 2014). A managing member breaches that duty when, without 
authority or notice, he or she unilaterally reduces a non-managing 
member’s account and discontinues making distributions to the non- 
managing member, id. 


Members of a limited liability company may bring derivative suits 
on behalf of the LLC even though the Limited Liability Company Law 
does not have any provisions governing such suits, Tzolis v Wolff, 10 
NY3d 100, 855 NYS2d 6, 884 NE2d 1005 (2008); see Jones v Voskre- 
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senskaya, 125 AD3d 532, 5 NYS3d 16 (1st Dept 2015); East Quogue Jet, 
LLC v East Quogue Members, LLC, 50 AD3d 1089, 857 NYS2d 627 (2d 
Dept 2008); Wilcke v Seaport Lofts, LLC, 45 AD3d 447, 846 NYS2d 133 
(1st Dept 2007). 


Attorneys 


An attorney stands in a fiduciary relationship to the client, Graubard 
Mollen Dannett & Horowitz v Moskovitz, 86 NY2d 112, 629 NYS2d 
1009, 653 NE2d 1179 (1995), and is thus charged with a high degree of 
undivided loyalty to his or her client, Kelly v Greason, 23 NY2d 368, 
296 NYS2d 937, 244 NE2d 456 (1968). An attorney for a fiduciary has 
the same duty of undivided loyalty to the trust beneficiary as the fidu- 
ciary, Matter of Clarke’s Estate, 12 NY2d 183, 237 NYS2d 694, 188 
NE2d 128 (1962); Matter of Ruth TT, 283 AD2d 869, 725 NYS2d 442 
(3d Dept 2001). 


The violation of a disciplinary rule does not, without more, generate 
a cause of action for breach of fiduciary duty, Schwartz v Olshan Grund- 
man Frome & Rosenzweig, 302 AD2d 1938, 753 NYS2d 482 (1st Dept 
2003). 


Individual shareholders may assert claims for diminution of the 
value of their stock against a law firm when the wrongs alleged were 
not merely wrongs to the corporation but violations of an independent 
fiduciary duty owed to the individual shareholders, Benedict vy Whitman . 
Breed Abbott & Morgan, 282 AD2d 416, 722 NYS2d 586 (2d Dept 2001). 


Accountants 


The duty owed by an accountant is ordinarily not a fiduciary one, 
New York State Workers’ Compensation Bd. v Fuller & Lafiura, CPAs, 
P.C., 146 AD3d 1110, 46 NYS3d 266 (3d Dept 2017). However, a fidu- 
ciary duty may exist where the accountant is under a duty to act or give 
advice for the benefit of a client on matters within the scope of the rela- 
tionship, id. The inquiry is a fact-specific one, id. The dispositive factor 
is whether there is confidence on one side and resulting superiority and 
influence on the other, id. (fiduciary duty sufficiently pleaded where ac- 
countant allegedly held itself out as having requisite skill and expertise 
to maintain trust’s financial records, provide auditing services to trust 
and give advice to trust regarding trust’s financial status). 


Trustees 


A trustee owes an undivided duty of loyalty to the trust beneficiary, 
Matter of Estate of Wallens, 9 NY3d 117, 847 NYS2d 156, 877 NE2d 
960 (2007); Matter of Heller, 6 NY3d 649, 816 NYS2d 403, 849 NE2d 
262 (2006); Mercury Bay Boating Club Inc. v San Diego Yacht Club, 76 
NY2d 256, 557 NYS2d 851, 557 NE2d 87 (1990); Hoopes v Carota, 74 
NY2d 716, 544 NYS2d 808, 543 NE2d 73 (1989). The duty of undivided 
loyalty prohibits the trustee from placing himself or herself in a posi- 
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tion of potential conflict with the trustee’s duty to the trust, Matter of 
Mergenhagen, 50 AD3d 1486, 856 NYS2d 389 (4th Dept 2008); Sankel v 
Spector, 33 AD3d 167, 819 NYS2d 520 (1st Dept 2006). The trustee may 
not take the economic benefit of a trust, Mercury Bay Boating Club Inc. 
v San Diego Yacht Club, supra. Thus, the trustee may not become a 
purchaser of the trust property because of the danger that the benefi- 
ciary might be prejudiced, Matter of Scarborough Properties Corp., 25 
NY2d 553, 307 NYS2d 641, 255 NE2d 761 (1969). 


A trustee has a duty to invest and manage property held in a fidu- 
clary capacity in accordance with the prudent investor standard defined 
in the Prudent Investor Act, EPTL § 11-2.3, applicable to investments 
made or held after December 31, 1994. For a discussion of the prudent 
person rule of investment that was in effect before the Prudent Investor 
Act, see Matter of Estate of Janes, 90 NY2d 41, 659 NYS2d 165, 681 
NE2d 332 (1997); Matter of Manufacturers and Traders Trust Co., 66 
AD3d 1377, 886 NYS2d 529 (4th Dept 2009); Matter of Hyde, 44 AD3d 
1195, 845 NYS2d 833 (3d Dept 2007). The prudent investor rule requires 
a standard of conduct, not outcome or performance, EPTL § 11-2.3(b)(1); 
Matter of JPMorgan Chase Bank, N.A., 122 AD3d 1274, 996 NYS2d 816 
(4th Dept 2014). Compliance with the rule is determined in light of the 
facts and circumstances prevailing at the time of the decision or action 
of a trustee, EPTL § 11-2.3(b)(1); Matter of JPMorgan Chase Bank, 
N.A., supra; Margesson v Bank of New York, 291 AD2d 694, 738 NYS2d 
411 (3d Dept 2002) (prudence evaluated at time of sale, not based on 
hindsight). The statute further provides that a trustee is not liable to a 
beneficiary to the extent that the trustee acted in substantial compli- 
ance with the prudent investor standard or in reasonable reliance on 
the express terms and provisions of the governing instrument, EPTL 
§ 11-2.3(b)(1). The standard requires a trustee to exercise reasonable 
care, skill and caution to make and implement investment and manage- 
ment decisions as a prudent investor would for the entire portfolio, tak- 
ing into account the purposes and terms of the governing instrument, 
EPTL § 11-2.3(b)(2). The standard requires a trustee to pursue an over- 
all investment strategy in accordance with the risk objectives reason- 
ably suited to the entire portfolio, to consider a number of detailed fac- 
tors relating to the portfolio and to economic conditions, and to diversify 
assets, unless the trustee reasonably determines that diversification is 
not in the interests of the beneficiaries, EPTL § 11-2.3(b)(3); Margesson 
v Bank of New York, supra; see Matter of Heller, 6 NY3d 649, 816 
NYS2d 403, 849 NE2d 262 (2006); Matter of Hyde, supra. The Prudent 
Investor Act provides for a higher standard of care for trustees with 
special investment skills, EPTL § 11-2.3(b)(6); see Matter of HSBC 
Bank USA, N.A., 98 AD3d 300, 947 NYS2d 292 (4th Dept 2012). Under 
both standards, however, neither a mere error in judgment nor a 
hindsight awareness that anther course would have been beneficial is 
sufficient to surcharge the trustee, Matter of HSBC Bank USA, N.A., 
supra. For a discussion of the requirements of the Prudent Investor Act, 
see id; see also Matter of JPMorgan Chase Bank, N.A., 122 AD3d 1274, 
996 NYS2d 816 (4th Dept 2014). Both the statutory and the common- 
law standard of care for trustees is subordinate to the directions of the 
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governing trust instrument, id. A trustee may not delegate its invest- 
ment authority to a beneficiary or another party, Matter of JPMorgan 
Chase Bank, N.A., supra (trustee did not breach fiduciary duty by fail- 
ing to consider beneficiaries’ investment advice and excluding beneficia- 
ries from choosing between proprietary and nonproprietary 
alternatives). 


The Prudent Investor Act, EPTL § 11-2.3(b)(5)(A), permits the 
trustee to invest in assets that outperform other investments in the 
long term but produce relatively low dividend yields for an income ben- 
eficiary and still achieve impartial treatment of income and remainder 
beneficiaries, Matter of Heller, 6 NY3d 649, 816 NYS2d 403, 849 NE2d 
262 (2006). This can be accomplished by either adjusting as between 
principal and income or by electing unitrust status with the result that 
the income increases in proportion to the value of the principal, id (elec- 
tion of unitrust status could be retroactive to statute’s effective date). A 
trustee is not barred from electing unitrust status solely because the 
trustee is one of the remainder beneficiaries, id. However, a unitrust 
election from which a trustee benefits will be closely scrutinized by the 
courts, id. 


The retention of securities received from the creator of the trust 
may be found to be prudent even when the purchase of the same securi- 
ties might not be, Matter of HSBC Bank USA, N.A., 98 AD3d 300, 947 
NYS2d 292 (4th Dept 2012). In general, the Prudent Investor Act 
requires the trustee to diversify unless diversification would not be in 
the interests of the beneficiaries, Matter of Estate of Janes, 90 NY2d 
41, 659 NYS2d 165, 681 NE2d 332 (1997); Matter of HSBC Bank USA, - 
N.A., supra. 


EPTL § 11-1.7(a)(1) provides that it is contrary to public policy to 
attempt to exonerate an executor or testamentary trustee from liability 
for failure to exercise reasonable care, diligence or prudence. However, 
the same rule does not apply to the trustee of a lifetime trust, as long as 
the trustee has some accountability to the settlor, Matter of HSBC 
Bank USA, N.A., 98 AD3d 300, 947 NYS2d 292 (4th Dept 2012). A trust 
provision permitting the trustee to rely upon the advice of counsel is not 
the kind of exoneration that is forbidden by the statute, id. 


A beneficiary may ratify the actions taken by the trustee, Matter of 
Levy, 69 AD3d 630, 893 NYS2d 142 (2d Dept 2010). The essence of rat- 
ification is that the beneficiary unequivocally declares that he or she 
does not regard the act in question as a breach of trust but instead 
elects to treat it as a lawful transaction under the trust, id. An implied 
ratification occurs where the beneficiary’s conduct subsequent to the fi- 
duciary’s actions supports the reasonable conclusion that the benefi- 
ciary, by his or her assent or acquiescence, has accepted and adopted 
the fiduciary’s actions, Pollitz v Wabash R. Co., 207 NY 113, 100 NE 
721 (1912); Matter of Levy, supra. 


Indenture Trustees 


As to the duties of an indenture trustee, see Cortlandt Street 
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Recovery Corp. v Bonderman, 31 NY3d 30, 73 NYS3d 95, 96 NE3d 191 
(2018); NMC Residual Ownership L.L.C. v U.S. Bank Nat. Ass’n, 153 
AD83d 284, 60 NYS3d 110 (1st Dept 2017); Comment to PJI 4:1. 


Escrow Agents 


An escrow agent owes his or her beneficiary a fiduciary duty, Great 
American Ins. Co. v Canandaigua Nat. Bank and Trust Co., 23 AD3d 
1025, 804 NYS2d 177 (4th Dept 2005); Talansky v Schulman, 2 AD3d 
355, 770 NYS2d 48 (1st Dept 2003). Thus, an escrow agent can be held 
liable both for breach of the escrow agreement and breach of his or her 
fiduciary duty as escrow agent, Baquerizo v Monasterio, 90 AD3d 587, 
933 NYS2d 869 (2d Dept 2011). The escrow agent’s obligations include 
the duty not to deliver property held in escrow to anyone except upon 
strict compliance with the conditions imposed in the escrow agreement, 
id; Takayama v Schaefer, 240 AD2d 21, 669 NYS2d 656 (2d Dept 1998). 


Co-Tenants 


Co-tenants owe each other a fiduciary duty and may not ordinarily 
purchase or acquire an adverse title to or encumbrance against the 
common property without the other’s consent, Snyder v Puente De 
Brooklyn Realty Corp., 297 AD2d 432, 746 NYS2d 517 (3d Dept 2002); 
see Jemzura v Jemzura, 36 NY2d 496, 369 NYS2d 400, 330 NE2d 414 
(1975). 


Spouses 


Spouses stand in a fiduciary relationship to each other, Christian v 
Christian, 42 NY2d 63, 396 NYS2d 817, 365 NE2d 849 (1977); Etzion v 
Etzion, 62 AD3d 646, 880 NYS2d 79 (2d Dept 2009); Manes v Manes, 
277 AD2d 359, 717 NYS2d 185 (2d Dept 2000), as do fiances, Colello v 
Colello, 9 AD3d 855, 780 NYS2d 450 (4th Dept 2004). Therefore, separa- 
tion agreements are more closely scrutinized than are ordinary 
contracts, Christian v Christian, supra; Bishopp v Bishopp, 104 AD3d 
1121, 962 NYS2d 503 (3d Dept 2013); Empie v Empie, 46 AD3d 1008, 
846 NYS2d 811 (38d Dept 2007); Manes v Manes, supra. However, 
because the law encourages spouses to resolve their own issues, judicial 
review of separation agreements should be exercised sparingly, Bishopp 
v Bishopp, supra. For a more detailed discussion of separation agree- 
ments, see PJI 4:1, Comment, infra. 


Attorneys-in-Fact 


The relationship of attorney-in-fact to his or her principal is that of 
agent and principal requiring the attorney-in-fact to act with the utmost 
good faith and undivided loyalty toward the client and in accordance 
with the highest principles of morality, fidelity, loyalty and fair dealing, 
Matter of Estate of Ferrara, 7 NY3d 244, 819 NYS2d 215, 852 NE2d 
138 (2006); Semmler v Naples, 166 AD2d 751, 563 NYS2d 116 (3d Dept 
1990). A power of attorney is given with the understanding that the 
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attorney-in-fact will use the power for the benefit of the principal, Borders 
v Borders, 128 AD3d 1542, 8 NYS3d 845 (4th Dept 2015). An attorney- 
in-fact generally may not make a gift to him- or herself or to a third 
party of the money or property that is the subject of the agency rela- 
tionship, id. If such a gift is given, a presumption of impropriety arises 
that can be rebutted only with a clear showing that the principal 
intended to make the gift, id. When the power of attorney gives the 
attorney-in-fact gift-giving authority, the gifts must be in the principal’s 
best interest, Matter of Estate of Ferrara, supra. 


Clergy 


Whether a claim may arise for breach of a fiduciary relationship be- 
tween a cleric and a parishioner is an open question in the Court of Ap- 
peals, Zumpano v Quinn, 6 NY3d 666, 816 NYS2d 703, 849 NE2d 926 
(2006) (equitable estoppel against invoking statute of limitations based 
on breach of fiduciary duty not applicable to claim against dioceses for 
sexual abuse by clergy where plaintiff was aware of the sexual 
misconduct and defendant’s failure to inform plaintiff of certain facts 
did not contribute to plaintiffs delay in bringing the action); Wende C. v 
United Methodist Church, 4 NY3d 293, 794 NYS2d 282, 827 NE2d 265 
(2005). Allegations that assert only a general clergy-congregant rela- 
tionship that includes aspects of counseling generally do not impose a 
fiduciary relationship upon a cleric, Marmelstein v Kehillat New 
Hempstead, 11 NY3d 15, 862 NYS2d 311, 892 NE2d 375 (2008). To es- 
tablish that a course of formal counseling resulted in a cleric exercising 
“de facto control and dominance” over the congregant, a congregant ~ 
must set forth facts and circumstances in the complaint demonstrating 
that the congregant became uniquely vulnerable and incapable of self- | 
protection with respect to the matter at issue, Doe v Roman Catholic 
Diocese of Rochester, 12 NY3d 764, 879 NYS2d 805, 907 NE2d 683 
(2009); Marmelstein v Kehillat New Hemptstead, supra. Nor does a fi- 
duciary relationship arise by mere sponsorship of religious and 
educational programs for minor parishioners, Doe v Holy See (State of 
Vatican City), 17 AD3d 799, 793 NYS2d 571 (3d Dept 2005). Rather, a 
parishioner seeking to establish the existence of a fiduciary relationship 
with an institutional church must come forward with facts demonstrat- 
ing that the relationship was unique or distinct from the institution’s 
relationship with other parishioners generally, id. 


CPLR 4505, which provides a clergy-penitent privilege, does not 
impose a fiduciary duty of confidentiality on members of the clergy, 
Lightman v Flaum, 97 NY2d 128, 736 NYS2d 300, 761 NE2d 1027 
(2001); see Langford v Roman Catholic Diocese of Brooklyn, 271 AD2d 
494, 705 NYS2d 661 (2d Dept 2000). 


Physicians and Medical Corporations 


Although CPLR 4505 (codifying patient-physician privilege) does 
not give rise to a private cause of action, Doe v Community Health 
Plan-Kaiser Corp., 268 AD2d 183, 709 NYS2d 215 (8d Dept 2000), a 
patient may maintain a cause of action for breach of fiduciary duty 
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against his or her physician for the physician’s unauthorized disclosure 
of the patient’s medical records, Burton v Matteliano, 81 AD3d 1272, 
916 NYS2d 4388 (4th Dept 2011). In such a cause of action, the scope of 
the duty is defined by the applicable statutes, Doe v Community Health 
Plan-Kaiser Corp., supra (ovrld on other grounds, Doe v Guthrie Clinic, 
Ltd., 22 NY3d 480, 982 NYS2d 431, 5 NE38d 578 (2014)); see CPLR 
4504, 4508; Public Health Law § 4410(2), and CPLR 4504 should be 
given a broad and liberal construction to effectuate its policies, Chanko 
v American Broadcasting Companies Inc., 27 NY3d 46, 29 NYS3d 879, 
49 NE3d 1171 (2016). The statutory physician-patient privilege belongs 
to the patient but is not terminated on the patient’s death, Chanko v 
American Broadcasting Companies Inc., supra. It applies not only to in- 
formation orally communicated by the patient, but also to information 
ascertained by observing the patient’s appearance and symptoms, un- 
less those factual observations would be obvious to lay observers, id. 
The statutory privilege also applies to all information relating to the 
nature of the treatment rendered and the diagnosis made, id. Further, 
although not covered by the statutory physician-patient privilege, infor- 
mation that is obtained by a physician in a professional capacity but is 
not necessary to enable the physician to fulfill his or her medical role is 
a protected confidence, the disclosure of which const itutes professional 
misconduct in the absence of patient consent or legal authorization, id. 


The elements of a cause of action for breach of physician-patient 
confidentiality are: (1) the existence of a physician-patient relationship; 
(2) the physician’s acquisition of information relating to the patient’s 
treatment or diagnosis; (3) the disclosure of such confidential informa- 
tion to a person not connected with the patient’s medical treatment, in 
a manner that allows the patient to be identified; (4) lack of consent for 
that disclosure; and (5) damages, Chanko v American Broadcasting 
Companies Inc., 27 NY3d 46, 29 NYS3d 879, 49 NE3d 1171 (2016). All 
types of medical information are protected, and there is no requirement 
that the disclosed information be embarrassing or something that 
patients would naturally wish to keep secret, id. A cause of action for 
breach of physician-patient confidentiality was sufficiently stated where 
family members of a deceased hospital patient alleged that the treating 
emergency-room physician discussed the patient’s medical condition 
with cast members filming a television documentary and allowed the 
patient’s treatment to be filmed for broadcast to the public, id. 


In response to a claim asserting breach of physician-patient 
confidentiality, the physician may interpose the affirmative defense of 
justification or excuse by showing circumstances and competing 
interests that supported the need to disclose, Burton v Matteliano, 81 
AD3d 1272, 916 NYS2d 438 (4th Dept 2011). A medical corporation is 
not liable under a cause of action for breach of fiduciary duty of 
confidentiality for an employee’s improper dissemination of a patient’s 
confidential medical information made outside the scope of the employ- 
ee’s employment, Doe v Guthrie Clinic, Ltd., 22 NY3d 480, 982 NYS2d 
431, 5 NE3d 578 (2014). For further discussions of the liability of a 
health care provider or a medical corporation for the improper dis- 
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semination of a patient’s confidential medical information, see Com- 
ments to PJI 2:150, XVIII, and 3:45, Privacy Claims Not Based on Civil 
Rights Law §§ 50 and 51. 


Accounting 


The mere existence of a fiduciary relationship gives rise to a claim 
for accounting, Simon v Moskowitz, 193 AD3d 520, 141 NYS3d 842 (1st 
Dept 2021), and this right, as distinguished from a claim for accounting 
in which there is no fiduciary relationship, does not require a showing 
that there is no adequate remedy at law, Mullin vy WL Ross & Co. LLC, 
173 AD3d 520, 105 NYS3d 382 (1st Dept 2019); see Ull v Royal Car 
Park LLC, 179 AD3d 469, 116 NYS3d 251 (1st Dept 2020). If a fiduciary 
relationship exists, a plaintiff is not required to show a breach of a fidu- 
ciary duty in order to obtain an accounting, Simon v Moskowitz, supra. 


Damages 


Plaintiff has the burden of proving damages, Coty v Steigerwald, 
291 AD2d 796, 737 NYS2d 744 (4th Dept 2002). However, cases involv- 
ing breaches of fiduciary duties are treated as a special breed of cases 
where the normally stringent rules for damage calculation are relaxed, 
Gibbs v Breed, Abbott & Morgan, 271 AD2d 180, 710 NYS2d 578 (1st 
Dept 2000). Thus, where a breach of fiduciary duty has been established, 
the court has significant leeway in ascertaining a fair approximation of 
the loss so long as the court’s methodology and findings are supported 
by inferences within the range of permissibility, Venizelos v Oceania _ 
Maritime Agency, Inc., 268 AD2d 291, 702 NYS2d 17 (1st Dept 2000); 
Wolf v Rand, 258 AD2d 401, 685 NYS2d 708 (1st Dept 1999) (when dif- 
ficulty faced in calculating damages is attributable to defendant’s 
misconduct, some uncertainty may be tolerated). Although damages 
need not be established with mathematical certainty, plaintiff must 
nonetheless present competent evidence of a loss of sales and consequent 
loss of profits arising from defendant’s wrong so that the damages award 
is not merely speculative, E. W. Bruno Co. v Friedberg, 28 AD2d 91, 
281 NYS2d 504 (1st Dept 1967). 


The proponent of a claim for breach of fiduciary duty must, at a 
minimum, establish that the offending parties’ actions were a substan- 
tial factor in causing an identifiable loss, Northbay Const. Co., Inc. v 
Bauco Const. Corp., 38 AD3d 737, 8832 NYS2d 280 (2d Dept 2007) (cit- 
ing PJI); Coty v Steigerwald, supra (plaintiff awarded no damages where 
she had control over her accounts and was warned to curb her spend- 
ing, and where defendant bank actually lost money through its dealings 
with plaintiff); Gibbs v Breed, Abbott & Morgan, supra; see Laub v 
Faessel, 297 AD2d 28, 745 NYS2d 534 (1st Dept 2002). Where the claim 
is one for breach of fiduciary duty owed to a client by an attorney, the 
more rigorous “but for” standard of causation applies, Weil, Gotshal & 
Manges, LLP v Fashion Boutique of Short Hills, Inc., 10 AD3d 267, 780 
NYS2d 593 (1st Dept 2004). 


The measure of damages for breach of fiduciary duty is the amount 
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of loss sustained, including lost opportunities for profit by reason of the 
defendant’s conduct, Duane Jones Co. v Burke, 306 NY 172, 117 NE2d 
237 (1954); Gibbs v Breed, Abbott & Morgan, 271 AD2d 180, 710 NYS2d 
578 (1st Dept 2000); 105 East Second Street Associates v Bobrow, 175 
AD2d 746, 573 NYS2d 503 (1st Dept 1991); Stoeckel v Block, 170 AD2d 
417, 566 NYS2d 625 (1st Dept 1991); E. W. Bruno Co. v Friedberg, 28 
AD2d 91, 281 NYS2d 504 (1st Dept 1967); see IBE Trade Corp. v 
Litvinenko, 298 AD2d 285, 748 NYS2d 741 (1st Dept 2002) (ownership 
of subsidiary restored to principal where agent wrested control of sub- 
sidiary from principal). Where a fiduciary has profited from a breach of 
loyalty, those profits must be paid over to the principal, Hearst 
Magazines v Greenstone/Fontana Corp., 139 AD3d 623, 30 NYS3d 859 
(1st Dept 2016). However, even where a trustee has acted improperly, 
he or she is not required to forfeit any interest he or she may personally 
have in the lost profits, Frame v Maynard, 83 AD3d 599, 922 NYS2d 48 
(lst Dept 2011). Thus, where a general partner purchased the 
partnership’s real property after failing to disclose facts indicating a 
much higher market value, the value of the general partner’s share of 
the property’s actual worth should have been excluded from the calcula- 
tion of the damages he was required to pay, inasmuch as the general 
partner share was not acquired through fraud or breach of fiduciary 
duty, id. 


Damages for breach of an employee’s fiduciary duty include 
compensation and expenses that plaintiff paid to the defendant during 
the period of the disloyalty and breach as well as profits that defendant 
obtained, Lamdin v Broadway Surface Advertising Corporation, 272 NY 
133, 5 NE2d 66 (1936); Luskin v Seoane, 226 AD2d 1144, 641 NYS2d 
478 (4th Dept 1996); see Henderson v Rep Tech, Inc., 162 AD2d 1028, 
557 NYS2d 224 (4th Dept 1990); TPL Associates v Helmsley-Spear, 
Inc., 146 AD2d 468, 5386 NYS2d 754 (1st Dept 1989). Where an em- 
ployee has breached a duty of loyalty, the employer may choose between 
recovering the profits the defendant made or recovering the profits the 
employer would have made, Gomez v Bicknell, 302 AD2d 107, 756 
NYS2d 209 (2d Dept 2002) (distinguishing measure of damages for 
breach of covenant not to compete where employer must prove its own 
loss of profits). If the employer chooses disgorgement of the employee’s 
profits, the employer need only show the gross fee the employee received, 
id. The burden then shifts to the employee to demonstrate the direct 
costs of generating this gross income, at which point the employer may 
question the reasonableness of any deduction, id. 


Where a trustee has breached a fiduciary duty, the trustee must 
make the beneficiary whole for any damage resulting from the breach, 
Matter of Rothko’s Estate, 43 NY2d 305, 401 NYS2d 449, 372 NE2d 291 
(1977); Evans v Catalino, 88 AD2d 780, 451 NYS2d 523 (4th Dept 1982). 
The appropriate measure of damages requires putting the beneficiary in 
the same condition in which he or she would have been if the wrong had 
not been committed and the trustee had fulfilled the fiduciary duty, Ev- 
ans v Catalino, supra. Where the trustee’s breach consists solely of the 
negligent retention of assets it should have sold, the measure of dam- 
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ages is the value of the lost capital, Matter of Estate of Janes, 90 NY2d 
41, 659 NYS2d 165, 681 NE2d 332 (1997) (damages computed by 
determining value of the stock on date it should have been sold, and 
subtracting from that figure the proceeds from the sale of the stock, or 
if the stock is still retained by the estate, the value of the stock at the 
time of the accounting); Matter of Katz, 43 AD3d 442, 843 NYS2d 84 
(2d Dept 2007). In contrast, where the trustee’s breach reflects deliber- 
ate self-dealing and faithless transfers of trust property, the measure of 
damages includes lost profits, Matter of Rothko’s Estate, supra; Frame 
v Maynard, 83 AD3d 599, 922 NYS2d 48 (1st Dept 2011); see Scalp & 
Blade, Inc. v Advest, Inc., 309 AD2d 219, 765 NYS2d 92 (4th Dept 2003) 
(lost appreciation damages). 


The damages for breach of fiduciary duty in a shareholder’s deriva- 
tive action are ordinarily payable to the corporation on behalf of which 
the action was brought rather than to the individual shareholder, de- 
spite the fact that the wrongdoer would ultimately share in the proceeds 
of the award, Glenn v Hoteltron Systems, Inc., 74 NY2d 386, 547 NYS2d 
816, 547 NE2d 71 (1989); see Wolf v Rand, 258 AD2d 401, 685 NYS2d 
708 (1st Dept 1999). In such an action, plaintiffs attorney’s fees and 
legal expenses may be recouped from the proceeds of the judgment pur- 
suant to Business Corporation Law § 626(e), Glenn v Hoteltron Systems, 
Inc., supra. However, where plaintiff alleges a breach of fiduciary duty 
owed to the plaintiff independent of the duties owed to the company, 
the action is not derivative and plaintiff may recover directly, Venizelos 
v Oceania Maritime Agency, Inc., 268 AD2d 291, 702 NYS2d 17 (1st 
Dept 2000) (manager of family owned business breached duty owed — 
directly to family members). 7 


Prejudgment Interest 


In an equitable action, such as a case involving a claim of breach of 
fiduciary duty, an award of prejudgment interest pursuant to CPLR 
5001(a) is within the court’s discretion. An award of prejudgment inter- 
est is “virtually mandated,” however, where a fiduciary has failed to 
properly account for many years and has enjoyed the benefit of the 
injured party’s money during that time, Sexter v Kimmelman, Sexter, 
Warmflash & Leitner, 43 AD3d 790, 844 NYS2d 183 (1st Dept 2007); 
Aurnou v Greenspan, 161 AD2d 4388, 164 AD2d 794, 555 NYS2d 356 
(1st Dept 1990). 


Statute of Limitations 


A claim for breach of a fiduciary duty accrues, for statute of limita- 
tions purposes, when the fiduciary has openly repudiated his or her 
obligation, Muttontown v Ryba, 121 AD3d 757, 994 NYS2d 166 (2d 
Dept 2014); Knobel v Shaw, 90 AD3d 493, 936 NYS2d 2 (1st Dept 2011); 
Westchester Religious Institute v Kamerman, 262 AD2d 131, 691 
NYS2d 502 (1st Dept 1999); see Matter of Barabash’s Estate, 31 NY2d 
76, 334 NYS2d 890, 286 NE2d 268 (1972); Elliott v Qwest Communica- 
tions Corp., 25 AD3d 897, 808 NYS2d 443 (3d Dept 2006). The fiduciary 
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must demonstrate complete repudiation of its duties, Muttontown v 
Ryba, supra. Claims against fiduciaries for an accounting accrue when 
there is either an open repudiation of the fiduciary’s obligations or a 
judicial settlement of the fiduciary’s account, id. The open repudiation 
doctrine applies only to claims for an accounting or for equitable relief, 
Cusimano v Schnurr, 137 AD3d 527, 27 NYS3d 135 (1st Dept 2016); 
Matter of JPMorgan Chase Bank, N.A., 122 AD3d 1274, 996 NYS2d 816 
(4th Dept 2014) (open repudiation rule applies when defense of laches 
asserted). Under the “open repudiation” rule, accrual occurs only when 
there has been a repudiation that is clear and made known to the bene- 
ficiary, Matter of JPMorgan Chase Bank, N.A., supra. Where the fidu- 
ciary obligations arose solely from an attorney-client relationship and 
plaintiffs claim was essentially one for money damages, the fiduciary 
relationship was held to have ended with the end of the attorney-client 
relationship, Access Point Medical, LLC v Mandell, 106 AD3d 40, 963 
NYS2d 44 (1st Dept 2013). In the case of a trustee, the statute of limita- 
tions for breach of fiduciary duty begins to run when the fiduciary’s re- 
lationship with the trust ends or the administration of the trust ceases, 
State Workers’ Compensation Bd. v Wang, 147 AD3d 104, 46 NYS3d 
230 (38d Dept 2017). 


In most cases, the statute of limitations for a breach of fiduciary 
duty depends on the substantive remedy that plaintiff seeks, IDT Corp. 
v Morgan Stanley Dean Witter & Co., 12 NY3d 132, 879 NYS2d 355, 
907 NE2d 268 (2009); Loengard v Santa Fe Industries, Inc., 70 NY2d 
262, 519 NYS2d 801, 514 NE2d 113 (1987); Bouley v Bouley, 19 AD3d 
1049, 797 NYS2d 221 (4th Dept 2005); Carlingford Center Point Associ- 
ates v MR Realty Associates, L.P., 4 AD3d 179, 772 NYS2d 273 (1st 
Dept 2004); Tatko v Sheldon Slate Products Co., Inc., 2 AD3d 1030, 769 
NYS2d 626 (8d Dept 2003); Kaufman v Cohen, 307 AD2d 113, 760 
NYS2d 157 (1st Dept 2003). Where the claim seeks equitable relief, it is 
governed by the six year statute of limitations of CPLR 213(1), IDT 
Corp. v Morgan Stanley Dean Witter & Co., supra, but where the claim 
seeks legal relief, it is governed by a three year statute of limitations, 
id.; Dragon Inv. Co. II LLC v Shanahan, 49 AD3d 403, 854 NYS2d 115 
(1st Dept 2008); Wiesenthal v Wiesenthal, 40 AD3d 1078, 838 NYS2d 
581 (2d Dept 2007); Bouley v Bouley, supra; Papp v Debbane, 16 AD3d 
128, 790 NYS2d 450 (1st Dept 2005); Kaufman v Cohen, supra; Kaszirer 
v Kaszirer, 286 AD2d 598, 730 NYS2d 87 (1st Dept 2001); see Dignelli v 
Berman, 293 AD2d 565, 741 NYS2d 66 (2d Dept 2002). A claim based 
on a breach of the fiduciary obligation owed by majority shareholders to 
minority shareholders in forcing the minority to sell their shares in a 
freeze-out merger at a substantially undervalued price is equitable in 
nature and thus triggers the six year statute of limitations, Loengard v 
Santa Fe Industries, Inc., supra (relief sought equitable where plaintiffs 
sought restoration of their status as full stockholders or alternatively a 
determination of fair value of their shares and an order directing 
defendants to pay that value to them). A claim for the equitable remedy 
of accounting is governed by the six-year statute of limitations set out 
in CPLR 213, Evangelista v Mattone, 44 AD3d 704, 844 NYS2d 74 (2d 
Dept 2007). 
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Despite the foregoing, there are cases that merely recite the six 
year statute of limitations as controlling without any discussion of the 
relief sought, Serio v Rhulen, 24 AD3d 1092, 806 NYS2d 283 (3d Dept 
2005); Niagara Mohawk Power Corp. v Freed, 288 AD2d 818, 733 
NYS2d 828 (4th Dept 2001); Toscano v Toscano, 285 AD2d 590, 728 
NYS2d 189 (2d Dept 2001); Posner v Posner, 280 AD2d 318, 720 NYS2d 
465 (1st Dept 2001); Unibell Anesthesia, P.C. v Guardian Life Ins. Co. 
of America, 239 AD2d 248, 658 NYS2d 14 (1st Dept 1997). Moreover, 
for statute of limitations purposes, the distinction between actions for 
money damages and those for equitable relief is not generally relevant 
to breach-of-fiduciary-duty actions brought by or on behalf of a corpora- 
tion (including a school district) against a present or former director, of- 
ficer or stockholder, Roslyn Union Free School Dist. v Barkan, 16 NY3d 
643, 926 NYS2d 349, 950 NE2d 85 (2011). Where such an action was 
commenced “for an accounting, or to procure a judgment on the ground 
of fraud, or to enforce a liability, penalty or forfeiture, or to recover 
damages for waste or for an injury to property or for an accounting in 
conjunction therewith,” the six-year limitations period provided in CPLR 
213(7) governs, regardless of whether the requested remedy includes 
monetary as well as equitable relief, Roslyn Union Free School Dist. v 
Barkan, supra. 


Where a cause of action for breach of fiduciary duty is based on al- 
legations of fraud, whether or not the six year statute of limitations 
governing fraud actions applies depends on whether the fraud allega- 
tion is merely incidental to the claim asserted, Cusimano v Schnurr, 
187 AD3d 527, 27 NYS3d 135 (1st Dept 2016); Kaufman v Cohen, 307- 
AD2d 113, 760 NYS2d 157 (1st Dept 2003); see IDT Corp. v Morgan 
Stanley Dean Witter & Co., 12 NY3d 132, 879 NYS2d 355, 907 NE2d 
268 (2009); Oxbow Calcining USA Inc. v American Indus. Partners, 96 
AD3d 646, 948 NYS2d 24 (1st Dept 2012); Powers Mercantile Corp. v 
Feinberg, 109 AD2d 117, 490 NYS2d 190 (1st Dept 1985), aff'd, 67 
NY2d 981, 502 NYS2d 1001, 494 NE2d 106 (1986). Where an allegation 
of fraud is not essential to the cause of action pleaded except as an 
answer to an anticipated defense of the statute of limitations, courts 
look for the reality and the essence of an action rather than its name, 
Cusimano v Schnurr, supra; Carbon Capital Management, LLC v Ameri- 
can Exp. Co., 88 AD3d 933, 932 NYS2d 488 (2d Dept 2011); Kaufman v 
Cohn, supra, quoting Brick v Cohn-Hall-Marx Co., 276 NY 259, 11 
NE2d 902 (1937). The fraud discovery rule applies to fraud-based breach 
of fiduciary duty claims but not to claims based on constructive fraud, 
Kaufman v Cohen, supra; Yatter v William Morris Agency, Inc., 268 
AD2d 335, 702 NYS2d 243 (1st Dept 2000). 


The continuous representation doctrine tolls the running of the 
statute of limitations on a breach of fiduciary duty claim against a 
professional defendant only so long as the defendant continues to repre- 
sent the plaintiff in connection with the particular transaction that is 
the subject of the action and not merely the continuation of the general 


professional relationship, Transport Workers Union of America Local 
100 AFL-CIO v Schwartz, 32 AD3d 710, 821 NYS2d 53 (1st Dept 2006). 
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Thus, where the representation relates to a series of discrete and sever- 
able transactions, application of the continuous representation doctrine 
is not warranted, id. 


Fraudulent misrepresentations may be a basis for equitable estop- 
pel barring the defendants from invoking the statute of limitations as 
against a cause of action for breach of fiduciary duty, Matter of Piccillo, 
19 AD3d 1087, 797 NYS2d 236 (4th Dept 2005); Erbe v Lincoln Roches- 
ter Trust Co., 18 AD2d 211, 214 NYS2d 849 (4th Dept 1961). In order 
for estoppel to apply, there must be proof that the defendant made an 
actual misrepresentation or, if a fiduciary, concealed facts which 
defendant was required to disclose, that the plaintiff relied on the mis- 
representation and that the reliance caused plaintiff to delay bringing 
timely action, Kaufman v Cohen, 307 AD2d 113, 760 NYS2d 157 (1st 
Dept 2003). The party seeking to invoke the doctrine of equitable estop- 
pel bears the burden of demonstrating that it was diligent in commenc- 
ing the action within a reasonable time after the facts giving rise to the 
estoppel have ceased to be operational, Marincovich v Dunes Hotels and 
Casinos, Inc., 41 AD3d 1006, 839 NYS2d 553 (8d Dept 2007). However, 
equitable estoppel does not apply where the misrepresentation underly- 
ing the estoppel claim is the same act which forms the basis of plaintiff's 
underlying substantive claim, Cusimano v Schnurr, 1387 AD3d 527, 27 
NYS3d 135 (1st Dept 2016); Marincovich v Dunes Hotels and Casinos, 
Inc., supra. In the absence of any allegation of fraud, there is no 
discovery accrual rule for breach of fiduciary duty, Dignelli v Berman, 
293 AD2d 565, 741 NYS2d 66 (2d Dept 2002). 


Miscellaneous 


Where a plaintiff has breached his or her fiduciary duty, the doc- 
trine of unclean hands bars such plaintiff from seeking relief on equita- 
ble claims, Ross v Moyer, 286 AD2d 610, 730 NYS2d 318 (1st Dept 
2001). 
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H. ConstituTIoNAL Torts—42 USC § 1983 


PJI 3:60. Constitutional Torts—42 USC § 1983—Action 


704 


for Deprivation of Federally Secured Rights 


Plaintiff's claim is brought under a federal 
civil rights law, 42 USC § 1983. This law provides a 
remedy for persons who have been deprived of 
their federal constitutional and statutory rights 
under color of state law. Section 1983 provides in 
part that: 


Every person who, under color of [state 
law], subjects or causes to be subjected any 
citizen of the United States or other person 
within the jurisdiction thereof to the dep- 
rivation of any rights, privileges, or im- 
munities secured by the [United States] 
Constitution and [federal] laws, shall be li- 
able to the party injured [for damages]. 


Section 1983 creates a remedy for violations of 
constitutional and federal rights. The law was 
passed by Congress to enforce the Fourteenth 
Amendment of the Constitution, which provides 
that no state shall deprive any person of life, lib- 
erty, or property, without due process of law nor 
deny to any person within its jurisdiction the 
equal protection of the laws. 


To establish a claim under section 1983, plain- 
tiff AB must prove, by a preponderance of the evi- 
dence, the following three elements: first, that 
defendant CD’s conduct was under color of state 
law; second, that this conduct deprived AB of a 
right protected by the Constitution of the United 
States (or a federal statute); and third, that CD’s 
conduct caused the injuries and damages claimed 
by AB. 


I will explain each of these elements to you. 


A defendant acts under color of state law when 
the defendant is exercising the authority of the 
state. An official who uses state authority, even an 
official who violates state law and abuses state 
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authority, is acting under color of state law. On 
the other hand, an official who does not use state 
authority and acts for purely private purposes, 
does not act under color of state law. 


AB claims that CD was /describe AB’s contention 
regarding CD acting under color of state law./ CD 
argues that /describe CD’s contentions regarding color 
of law./ It is for you to decide whether at the time 
of the events at issue CD was acting under color of 
state law. If CD was not acting under color of state 
law, then AB’s claim fails and you will find for CD 
on this claim. If CD was acting under color of state 
law, then you should consider the second element 
of AB’s claim—that CD deprived AB of a federal 
right. | 


[If there is no dispute regarding whether CD was act- 
ing under color of state law, the preceding two paragraphs 
should be deleted and replaced with the following 
sentence: There is no dispute in this case that CD, 
as a (police officer, correction officer, deputy 
sheriff) was acting under color of state law.] 


The second element requires that AB prove 
that CD’s conduct deprived AB of a federal right. 
AB claims that (he, she) was deprived of (the right 
to be free from unreasonable search, the right to 
free speech, the right not to be subjected to exces- 
sive force, the right to be free of cruel and unusual 
punishment). In order to prove a deprivation of 
that right, AB must prove [here insert the elements of 
the constitutional claim, see PJI 3:60.1-.4.] 


The third element that AB must prove is that 
CD’s conduct caused AB’s injury and damage. 
Under Section 1983 the defendant is responsible 
for the natural consequences of his or her actions. 
An act causes an injury if it was a substantial fac- 
tor in bringing about that (injury, damage) that is 
if it had such an effect in producing the injury that 
reasonable people would regard it as a cause of 
the injury. There may be more than one cause of 
an injury, but to be a substantial factor in causing 
an injury, it cannot be slight or trivial. You may, 
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however, decide that a cause is substantial even if 
you assign a relatively small percentage to it if you 
find that there are other substantial causes. You 
must decide whether the injury or damage suf- 
fered by AB was a reasonably foreseeable conse- 
quence of CD’s conduct. 


If you find that AB has proved that CD was act- 
ing under color of state law, that CD deprived AB 
of a federally protected right, and that CD’s con- 
duct was a substantial factor in causing AB’s 
(injury, damage), you will find for AB on this claim. 
If you find that AB has not proved each one of 
these three elements, then you will find for CD on 
this claim. 


Comment 


The pattern charge is meant to be used in conjunction with PJI 
3:60.1—.4, depending on the nature of the constitutional violation. PJI 
3:60.1 deals with claims of warrantless searches in violation of the 
Fourth Amendment of the United States Constitution. PJI 3:60.2 deals 
with claims of retaliation for constitutionally protected speech in viola- 
tion of the First Amendment of the United States Constitution. PJI 
3:60.3 deals with claims of excessive force in violation of the Fourth 
Amendment of the United States Constitution. PJI 3:60.4 deals with 
claims of cruel and unusual punishment in violation of the Eighth 
Amendment of the United States Constitution. For a discussion of the 
different standards for determining whether a seizure violates Article I, 
§ 12 of the New York State Constitution and the Fourth Amendment to 
the federal Constitution, see Landsman v Hancock, 296 AD2d 728, 745 
NYS2d 258 (8d Dept 2002). Extensive enumeration of. the rights 
encompassed under § 1983 may be found in M. Schwartz & J. Kirkland, 
Section 1983 Litigation: Claims & Defenses; M. Schwartz & G. Pratt, 
Section 1983 Litigation: Jury Instructions; S. Steinglass, § 1983 Litiga- 
tion in State Courts. 


Claims against federal officials are asserted directly under the Con- 
stitution, not pursuant to § 1983, Bivens v Six Unknown Named Agents 
of Federal Bureau of Narcotics, 403 US 388, 91 SCt 1999 (1971); see 
Hartman v Moore, 547 US 250, 126 SCt 1695 (2006). 


For a discussion of damage claims against the state arising directly 
under the New York Constitution, see Brown v State, 89 NY2d 172, 652 
NYS2d 223, 674 NE2d 1129 (1996) (holding that the Court of Claims 
has jurisdiction over claims against the state based on violations of 
equal protection and search and seizure clauses of the state constitu- 
tion) and Brown v State, 250 AD2d 314, 681 NYS2d 170 (3d Dept 1998) 
(holding that the statute of limitations for a state constitutional tort is 
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three years and that strict scrutiny is the appropriate standard of review 
for an equal protection challenge based on race). The state is immune 
from constitutional tort claims filed in the Court of Claims if the plaintiff 
fails to comply with the time limits set forth in § 10 of the Court of 
Claims Act, Lyles v State, 3 NY3d 396, 787 NYS2d 216, 820 NE2d 860 
(2004). No constitutional tort cause of action is stated where plaintiffs 
liberty interest was vindicated by the suppression of evidence seized in 
a search based on a faulty warrant which resulted in the reversal of 
plaintiffs conviction and dismissal of the indictment, Martinez v 
Schenectady, 97 NY2d 78, 735 NYS2d 868, 761 NE2d 560 (2001), nor is 
a constitutional tort created by a mere clerical error that was promptly 
corrected, Harvey v State, 281 AD2d 846, 722 NYS2d 605 (3d Dept 
2001), nor by a failure to remove from inspection plaintiffs photograph 
and arrest sheet, which had been sealed under CPL 160.55, Brown v 
New York, 289 AD2d 95, 735 NYS2d 21 (1st Dept 2001). 


In Maine v Thiboutot, 448 US 1, 100 SCt 2502 (1980), the Supreme 
Court held that § 1983 encompasses not just federal constitutional 
rights but also federal statutory claims; see also Legal Aid Soc. v New 
York, 242 AD2d 423, 662 NYS2d 303 (1st Dept 1997) (§ 1983 supports a 
claim against a municipality for alleged violation of National Labor Re- 
lations Act); Cleary v Perales, 191 AD2d 209, 594 NYS2d 207 (1st Dept 
1993); Fairly on Behalf of Alkeesha v Fahey, 79 AD2d 35, 436 NYS2d 
365 (8d Dept 1981); Golden State Transit Corp. v Los Angeles, 493 US 
103, 110 SCt 444 (1989) (§ 1983 encompasses employers’ claims of 
governmental interference with interests protected by the National 
Labor Relations Act); Wright v City of Roanoke Redevelopment and 
Housing Authority, 479 US 418, 107 SCt 766 (1987) (tenants’ rights to 
limits on rents chargeable in public housing under the Brooke Amend- 
ment are enforceable through § 1983); and see Dennis v Higgins, 498 
US 439, 111 SCt 865 (1991) (suits for violations of the Commerce Clause 
may be brought under § 1983). The Court subsequently limited the 
expansive ruling of Maine v Thiboutot, supra, in Pennhurst State School 
and Hospital v Halderman, 451 US 1, 101 SCt 1531 (1981) (statutes 
that confer no substantive right but merely express congressional decla- 
ration of policy are not enforceable under § 1983); see Gonzaga 
University v Doe, 536 US 273, 122 SCt 2268 (2002) (no private cause of 
action under the Family Educational Rights & Privacy Act, 20 USC 
§ 1232g); Suter v Artist M., 503 US 347, 112 SCt 1360 (1992) (no private 
cause of action created by Adoption Assistance and Child Welfare Act), 
Rancho Palos Verdes, Cal. v Abrams, 544 US 1138, 125 SCt 1453 (2005) 
(Telecommunications Act provides exclusive remedy) and Middlesex 
County Sewerage Authority v National Sea Clammers Ass’n, 453 US 1, 
101 SCt 2615 (1981) (statutes that indicate congressional intent to 
provide exclusive remedies therein preclude remedies under § 1983); 
Welch Foods, Inc. v Wilson, 262 AD2d 949, 692 NYS2d 873 (4th Dept 
1999) (no private right of action under the Federal Water Pollution 
Control Act, 33 USC § 1251). Section 1983 does not create a cause of ac- 
tion for violation of state law, Baker v McCollan, 443 US 137, 99 SCt 
2689 (1979); Paul v Davis, 424 US 6938, 96 SCt 1155 (1976); Carpenter v 
Plattsburgh, 105 AD2d 295, 484 NYS2d 284 (3d Dept 1985), aff'd, 66 
NY2d 791, 497 NYS2d 909, 488 NE2d 839 (1985). Section 1983 provides 


707 


PJI 3:60 PATTERN JURY INSTRUCTIONS 


a remedy and does not itself create any substantive rights, Wilson v 
Garcia, 471 US 261, 105 SCt 1938 (1985). Further, § 1983 does not au- 
thorize injunctive or declaratory relief against a state tax when an ade- 
quate legal remedy exists, National Private Truck Council, Inc. v 
Oklahoma Tax Com’n, 515 US 582, 115 SCt 2351 (1995). While a § 1983 
action may be brought to challenge state parole procedures, a prisoner 
in state custody must rely on habeas corpus and cannot use a 1983 ac- 
tion to challenge the fact or duration of confinement if success in that 
action would necessarily demonstrate the invalidity of confinement or 
its duration, Wilkinson v Dotson, 544 US 74, 125 SCt 1242 (2005); see 
Edwards v Balisok, 520 US 641, 117 SCt 1584 (1997); Heck v Humphrey, 
512 US 477, 114 SCt 2364 (1994); Wolff v McDonnell, 418 US 539, 94 
SCt 2963, 71 Ohio Ops 2d 336 (1974); Preiser v Rodriguez, 411 US 475, 
93 SCt 1827 (1973). The New York Court of Appeals has refused to rec- 
ognize a constitutionally protected right of privacy for disclosure of 
confidential information when disclosure serves a legitimate governmen- 
tal interest, DiPalma v Phelan, 81 NY2d 754, 593 NYS2d 778, 609 
NE2d 131 (1992); cf Doe v New York, 15 F3d 264 (2d Cir 1994). As to 
governmental liability generally, see Introductory Statement to PJI 
2:225. 


State and federal jurisdiction of claims under 42 USC § 1983 is 
concurrent, Haywood v Drown, 556 US 729, 129 SCt 2108 (2009); see 
Felder v Casey, 487 US 131, 108 SCt 2302 (1988); Martinez v State of 
Cal., 444 US 277, 100 SCt 553 (1980); Testa v Katt, 330 US 386, 67 SCt 
810 (1947); McKnett v St. Louis & S.F. Ry. Co., 292 US 230, 54 SCt 690 
(1934); General Oil Co. v Crain, 209 US 211, 28 SCt 475 (1908); Zarcone: 
v Perry, 78 AD2d 70, 434 NYS2d 437 (2d Dept 1980), affd, 55 NY2d 
782, 447 NYS2d 248, 431 NE2d 974 (1981); Svaigsen v New York, 203 
AD2d 32, 609 NYS2d 894 (1st Dept 1994); McKinney v New York, 78 
AD2d 884, 433 NYS2d 193 (2d Dept 1980). A state court § 1983 action 
is properly brought in Supreme Court, not in the Court of Claims, Welch 
v State, 286 AD2d 496, 729 NYS2d 527 (2d Dept 2001); Cavanaugh v 
Doherty, 243 AD2d 92, 675 NYS2d 143 (3d Dept 1998). A corrections of- 
ficer may be personally sued in a New York court for damages arising 
from conduct by the officer within the scope of employment, Haywood v 
Drown, supra (Corrections Law § 24 immunizing officers unconstitu- 
tional in § 1983 actions). Despite the concurrent jurisdiction over claims 
under § 1983, claims under state law brought in state courts (e.g., bat- 
tery, false arrest, malicious prosecution, abuse of process) and claims 
under § 1983 brought in the federal courts may be maintained 
separately, see Zarcone v Perry, supra, and proceed simultaneously, see 
Neulist v Nassau, 50 AD2d 803, 375 NYS2d 402 (2d Dept 1975) (mali- 
cious prosecution action may proceed in state court while § 1983 action 
pending in federal court); but see Albright v Oliver, 510 US 266, 114 
SCt 807 (1994) for a discussion of whether a § 1983 claim may be based 
on malicious prosecution. 


A state court judgment has the same preclusive effect (collateral 
estoppel or res judicata) in a federal court hearing a subsequent suit 
under 42 USC § 1983 as would be given the earlier judgment under 
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state law, Migra v Warren City School Dist. Bd. of Educ., 465 US 75, 
104 SCt 892 (1984); see Allen v McCurry, 449 US 90, 101 SCt 411 (1980). 
Where § 1983 and other claims based on the same events are litigated 
in separate actions and the first award covers the same elements of 
damages, recovery of the award in the first action bars further recovery, 
Zarcone v Perry, 78 AD2d 70, 434 NYS2d 437 (2d Dept 1980), aff'd, 55 
NY2d 782, 447 NYS2d 248, 431 NE2d 974 (1981), Hines v Buffalo, 79 
AD2d 218, 486 NYS2d 512 (4th Dept 1981); but see Bacon v Westchester, 
149 AD2d 451, 589 NYS2d 951 (2d Dept 1989) (a prior § 1983 case in 
federal court is not itself collateral estoppel in a state action); see Adrian 
v Yorktown, 56 AD3d 580, 869 NYS2d 118 (2d Dept 2008) (findings in 
federal action under § 1983 that plaintiffs’ claims were not ripe collater- 
ally estopped plaintiffs from asserting those claims in second action in 
state court because no relevant change in circumstances). If a plaintiff 
asserts a claim for damages under 42 USC § 1983 in an Article 78 
proceeding and the § 1983 claims are dismissed without prejudice, res 
judicata does not apply to bar the plaintiffs subsequent § 1983 action, 
Parker v Blauvelt Volunteer Fire Co., Inc., 983 NY2d 3438, 690 NYS2d 
478, 712 NE2d 647 (1999). However, collateral estoppel does bar the 
plaintiff from re-litigating any issues fully litigated in the Article 78 
proceeding, id. Collateral estoppel operates to bar an individual who 
commences a § 1983 action from relying on the confidentiality of a juve- 
nile delinquency adjudication where the § 1983 action places into ques- 
tion issues that were resolved in the juvenile delinquency adjudication, 
Green v Montgomery, 95 NY2d 693, 723 NYS2d 744, 746 NE2d 1036 
(2001). 


The plaintiff in an action brought under 42 USC § 1983 need not 
exhaust State administrative remedies before bringing suit, Felder v 
Casey, 487 US 131, 108 SCt 2302 (1988); Patsy v Board of Regents of 
State of Fla., 457 US 496, 102 SCt 2557 (1982); see STS Management 
Development Inc. v New York State Dept. of Taxation and Finance, 237 
AD2d 510, 655 NYS2d 575 (2d Dept 1997); but see Broadway & 67th St. 
Corp. v New York, 100 AD2d 478, 475 NYS2d 1 (1st Dept 1984). 
However, the Prison Litigation Reform Act, 42 USC § 1997e(a), imposes 
an exhaustion requirement in all prisoner suits challenging prison 
conditions, Porter v Nussle, 534 US 516, 122 SCt 983 (2002); Sheils v 
Fulton, 14 AD3d 919, 787 NYS2d 727 (3d Dept 2005); Ancrum v St. 
Barnabas Hosp., 301 AD2d 474, 755 NYS2d 28 (1st Dept 2003) (statute 
applicable to suits filed while person still confined although statute 
inapplicable to suits filed after release). Where exhaustion is not 
required, if a plaintiff chooses to invoke administrative remedies, the 
agency’s findings may be given preclusive effect, University of Tennes- 
see v Elliott, 478 US 788, 106 SCt 3220 (1986). A § 1983 claim may not 
be raised in an Article 78 proceeding initiated in the Supreme Court, 
Appellate Division pursuant to Tax Law § 2016 inasmuch as a § 1983 
state court action must be prosecuted in Supreme Court, Orvis Co. Inc. 
v Tax Appeals Tribunal of State of N.Y., 204 AD2d 916, 612 NYS2d 503 
(3d Dept 1994), mod, 86 NY2d 165, 630 NYS2d 680, 654 NE2d 954 
(1995). 


State courts hearing § 1983 claims must apply federal law, see 
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Howlett By and Through Howlett v Rose, 496 US 356, 110 SCt 2430 
(1990). Thus, federal law governs the discoverability of documents 
sought by a § 1983 plaintiff, Svaigsen v New York, 203 AD2d 32, 609 
NYS2d 894 (1st Dept 1994). 


“[T]wo—and only two—allegations are required to state [a] cause of 
action. . . . First, the plaintiff must allege that some person has 
deprived him of a federal right. Second, he must allege that the person 
who has deprived him of that right acted under color of state or territo- 
rial law.” Gomez v Toledo, 446 US 635, 639, 100 SCt 1920 (1980); District 
of Columbia v Carter, 409 US 418, 423—425, 93 SCt 602 (1973); DiPalma 
v Phelan, 81 NY2d 754, 593 NYS2d 778, 609 NE2d 131 (1992); Tango 
by Tango v Tulevech, 61 NY2d 34, 471 NYS2d 73, 459 NE2d 182 (1983) 
(citing PJI); Borrerro v Haks Group, Inc., 165 AD3d 1216, 87 NYS3d 
618 (2d Dept 2018); La Mar v Greece, 97 AD2d 955, 468 NYS2d 744 
(4th Dept 1983); Elmwood-Utica Houses, Inc. v Buffalo Sewer Author- 
ity, 96 AD2d 174, 468 NYS2d 227 (4th Dept 1983), affd as mod, 65 
NY2d 489, 492 NYS2d 931, 482 NE2d 549 (1985); Privitera v Phelps, 79 
AD2d 1, 485 NYS2d 402 (4th Dept 1981); Zarcone v Perry, 78 AD2d 70, 
434 NYS2d 4387 (2d Dept 1980), affd, 55 NY2d 782, 447 NYS2d 248, 431 
NE2d 974 (1981). In order to adequately state a claim under 42 USC 
§ 1983, a plaintiff must allege that he or she was injured by either a 
state actor or a private party acting under color of state law, and 
plaintiffs failure to do so will result in dismissal of the complaint, Bor- 
rerro v Haks Group, Inc., supra. 


The Supreme Court has rejected attempts to impose a heightened 
pleading requirement for civil rights complaints and held that § 1983 
suits alleging municipal liability are not subject to a heightened stan- 
dard of pleading, Leatherman v Tarrant County Narcotics Intelligence 
and Coordination Unit, 507 US 163, 113 SCt 1160 (1993). In Manti v 
New York City Transit Authority, 165 AD2d 373, 568 NYS2d 16 (1st 
Dept 1991), the First Department stated that a § 1983 complaint will 
survive dismissal unless it appears beyond doubt that no set of facts 
can be proved entitling plaintiff to relief, see Cavanaugh v Doherty, 243 
AD2d 92, 675 NYS2d 143 (3d Dept 1998) (court must review every alle- 
gation as true and resolve all inferences in favor of plaintiff); but see 
Weimer v Johnstown, 249 AD2d 608, 670 NYS2d 624 (3d Dept 1998), 
Leung v New York, 216 AD2d 10, 627 NYS2d 369 (1st Dept 1995) and 
Omni Group Farms, Inc. v Cayuga, 178 AD2d 977, 578 NYS2d 737 (4th 
Dept 1991) (complaint dismissed where allegations vague and 
conclusory). In Crawford-El v Britton, 523 US 574, 118 SCt 1584 (1998), 
the Supreme Court rejected a DC Circuit rule that imposed a heightened 
burden of proof on plaintiffs in unconstitutional motive cases. In cases 
alleging a conspiracy to deprive plaintiff of constitutional rights, the 
complaint must contain a detailed fact pleading and complaints alleging 
only conclusory, vague and general allegations are insufficient to 
withstand a motion to dismiss, Ford v Snashall, 285 AD2d 881, 728 
NYS2d 304 (3d Dept 2001); Kubik v New York State Dept. of Social 
Services, 244 AD2d 606, 664 NYS2d 365 (8d Dept 1997). 
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In a § 1983 action, plaintiff must establish the deprivation of a 
federal right. Where the federal right is a right guaranteed by the Due 
Process Clause of the federal Constitution, plaintiff must further estab- 
lish that the deprivation resulted from a deliberate decision by 
governmental officials. Thus, an injury caused by mere negligence does 
not constitute a deprivation sufficient to support a claim for constitu- 
tional tort under § 1983. In Daniels v Williams, 474 US 327, 106 SCt 
662 (1986), the Court held that, while a prison custodian was negligent 
in leaving objects on a stairway over which a prisoner slipped and fell, 
the negligence was not actionable under § 1983 because the negligent 
act suggested “no more than a failure to measure up to the conduct of a 
reasonable person.” On the same day in Davidson v Cannon, 474 US 
344, 106 SCt 668 (1986), the Court also held that the forgetfulness of 
prison authorities which resulted in their failure to respond to a 
prisoner’s warning of an assault threat by a fellow prisoner reflected a 
lack of due care “but that lack of due care simply does not approach the 
sort of abusive government conduct that the Due Process Clause was 
designed to prevent.” 


In both Daniels and Davidson, plaintiffs argued that a federal rem- 
edy under § 1983 was necessary because sovereign immunity concepts 
would bar recovery under state law. However, the Supreme Court ruled 
that the Due Process Clause, as implemented by § 1983, does not require 
the supplanting of state tort law unless a federally protected interest is 
implicated. Thus, negligence does not become a violation of the Due 
Process Clause of the Fourteenth Amendment actionable in § 1983 ac- 
tions merely because the defendant is a state official, Daniels v 
Williams, 474 US 327, 106 SCt 662 (1986); Davidson v Cannon, 474 US 
344, 106 SCt 668 (1986); see also Estelle v Gamble, 429 US 97, 106, 97 
SCt 285 (1976), where medical malpractice, absent deliberate indiffer- 
ence, was held not to be a constitutional violation merely because the 
victim was a prisoner; see also Baker v McCollan, 443 US 187, 146, 99 
SCt 2689 (1979) and Bourgeon v Post, 191 AD2d 889, 594 NYS2d 835 
(3d Dept 1993) (arrest and false imprisonment pursuant to a facially 
valid warrant is not a constitutional violation merely because defendant 
is state official); Love v Lord, 167 AD2d 468, 561 NYS2d 929 (2d Dept 
1990) (mere negligence resulting in interference with inmate’s mail 
rights does not state a § 1983 claim); Rivera v Monroe, 105 AD2d 1057, 
482 NYS2d 164 (4th Dept 1984); but see Freedman v Capital Cities/ 
ABC, Inc., 174 AD2d 1006, 572 NYS2d 166 (4th Dept 1991) (complaint 
alleges more than mere negligence where false arrest allegedly resulted 
from a conspiracy with government officials to deprive plaintiff of his 
civil rights). For a discussion of whether a § 1983 claim may be based 
on malicious prosecution, see Albright v Oliver, 510 US 266, 114 SCt 
807 (1994) (§ 1983 action arising from a criminal prosecution without 
probable cause may not be based on substantive due process). 


While in Daniels v Williams, 474 US 327, 106 SCt 662 (1986), and 
Davidson v Cannon, 474 US 344, 106 SCt 668 (1986), the Supreme 
Court held that the mere negligence of a state official is not by itself.a 
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constitutional violation sufficient to support a § 1983 action, the Court 
left open the possibility that conduct which amounts to more than mere 
negligence but which falls short of being intentional, i.e., conduct that is 
reckless or grossly negligent, might be found to give rise to a constitu- 
tional tort, Daniels v Williams, supra, 106 SCt at 666. It would appear 
that whether the conduct complained of can be fairly characterized by a 
jury as intentional or can only be found to constitute mere negligence is 
a question of law for the court to decide, see Daniels v Williams, supra 
(summary judgment to defendants affirmed); Davidson v Cannon, supra 
(judgment after bench trial reversed). Where a factual issue is pre- 
sented as to whether the conduct complained of was intentional, PJI 3:1 
may be adapted. 


Where state law creates a protected liberty interest by placing 
substantive limitations on the discretion of governmental officials that 
are explicitly mandatory, a § 1983 cause of action lies when a person is 
deprived of that protected liberty interest without due process, Linen v 
Rensselaer, 274 AD2d 911, 711 NYS2d 236 (3d Dept 2000) (§ 1983 claim 
stated where plaintiff not promptly arraigned pursuant to § 155(1) of 
the Family Court Act); see Morgan v New York, 32 AD3d 912, 822 
NYS2d 567 (2d Dept 2006). Similarly, in order to prevail on a § 1983 
claim for deprivation of property without due process, the plaintiff must 
establish that he or she was deprived of a protectable property interest 
by one acting under color of state law, Maio v Kralik, 70 AD3d 1, 888 
NYS2d 582 (2d Dept 2009). 


Where state law provides sufficient procedural safeguards, plaintiff’ 
may not assert in a § 1983 action the deprivation of due process with re- 
spect to proceedings to remove him from a tenured position, Sullivan v 
Board of Educ. of Eastchester Union Free School Dist., 131 AD2d 836, 
517 NYS2d 197 (2d Dept 1987); see Di Orio v Utica City School Dist. 
Bd. of Educ., 305 AD2d 1114, 758 NYS2d 743 (4th Dept 2003) (proceed- 
ings related to investigation of independent contractor retained by 
governmental entity). A municipal agency’s failure to adhere to its own 
procedural rules governing a probationary employee’s discharge does 
not give rise to a constitutional procedural due process claim, Meyers v 
New York, 208 AD2d 258, 622 NYS2d 529 (2d Dept 1995). An individ- 
ual does not. have legally protectable property interest in an appoint- 
ment to the position of police officer merely because that individual 
achieved a sufficient score to be placed on an eligibility list, Tardif v 
Southold, 56 AD3d 755, 868 NYS2d 143 (2d Dept 2008). 


The due-process clause of the Fourteenth Amendment is ordinarily 
not implicated in cases involving an alleged failure by municipal enti- 
ties to protect citizens from harm arising from the actions of private ac- 
tors, DeShaney v Winnebago County Dept. of Social Services, 489 US 
189, 109 SCt 998 (1989); Chavis v New York, 94 AD3d 440, 941 NYS2d 
582 (1st Dept 2012). Thus, there is ordinarily no liability under 42 
U.S.C. § 1983 for such failures, Chavis v New York, supra. However, 
the Second Circuit has held that the state may owe a constitutional 
obligation to the victim of private violence if it had a “special relation- 
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ship” with the victim or assisted in creating or increasing the danger to 
the victim, Matican v New York, 524 F3d 151 (2d Cir 2008); see Chavis 
v New York, supra. Liability under this principle is limited to situations 
in which the actions or inactions of the municipal police were egregious 
enough to “shock the conscience,” Chavis v New York, supra. Mere 
negligence is “categorically” beneath the conduct required for liability, 
while culpability within the middle range, i.e., “something more than 
negligence but less than intentional conduct, such as recklessness or 
gross negligence, is a matter for closer calls,” id, quoting Sacramento v 
Lewis, 523 US 833, 118 SCt 1708 (1998). Although deliberate indiffer- 
ence may, under some circumstances, give rise to liability under 42 
U.S.C § 1983, liability will be rare in situations involving time-sensitive 
emergencies or actions or omissions that are “subject to the pull of 
competing obligations,” Lombardi v Whitman, 485 F3d 73 (2d Cir 2007); 
see Chavis v New York, supra. For example in DeShaney v Winnebago 
County Dept. of Social Services, 489 US 189, 109 SCt 998 (1989), the 
Supreme Court held that the Due Process Clause does not impose an 
obligation on public authorities to protect children, who are not in 
custody, from parental abuse even when they know of the threat of 
harm and have taken some protective measures. Similarly, in Castle 
Rock, Colo. v Gonzales, 545 US 748, 125 SCt 2796 (2005), the Court 
held that there is no property interest under the Due Process Clause in 
police enforcement of restraining orders. Thus, under DeShaney and 
Castle Rock, the benefit that a third party may receive from having 
someone else arrested for a crime generally does not trigger protections 
under the Due Process Clause, either in its procedural or in its “substan- 
tive” manifestations. 


A fair trial in a fair tribunal is a basic requirement of due process, 
Caperton v A.T. Massey Coal Co., Inc., 556 US 868, 129 SCt 2252 (2009); 
Matter of Murchison, 349 US 133, 75 SCt 623 (1955). Although most 
matters relating to judicial disqualification do not rise to a constitutional 
level, nevertheless there are certain circumstances in which the prob- 
ability of actual bias on the part of the judge or decision-maker is too 
high to be constitutionally acceptable, Capterton v A.T. Massey Coal 
Co., Inc., supra; Withrow v Larkin, 421 US 35, 95 SCt 1456 (1975). In 
Caperton, the Supreme Court concluded that there was a serious risk of 
actual bias where a person with a personal stake in a particular case 
had a significant and disproportionate influence in placing the judge on 
the case by raising funds or directing the judge’s election campaign 
when the case was pending or imminent. The Court added that the in- 
quiry with respect to fundraising centers on the contribution’s relative 
size in comparison to the total amount of money contributed to the cam- 
paign, the total amount spent in the election, and the apparent effect of 
such contribution had on the outcome of the election, Capterton v A.T. 
Massey Coal Co., Inc., supra. When a police officer creates false infor- 
mation likely to influence a jury’s decision and forwards that informa- 
tion to prosecutors, he or she violates the accused’s constitutional right 
to a fair trial, and the harm occasioned by such an unconscionable ac- 
tion is redressable in an action for damages under 42 USC § 1983, see 
Betts v Shearman, 751 F3d 78 (2d Cir 2014); Ricciuti v N.Y.C. Transit 
Authority, 124 F3d 123 (2d Cir 1997). 
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An aggravated misuse of taxing power may constitute a due-process 
violation, Way v Beacon, 96 AD3d 829, 947 NYS2d 531 (2d Dept 2012). 
Thus, a question of fact existed where a plaintiff in a § 1983 case submit- 
ted (1) a letter from the city’s mayor stating that property owners in his 
classification were overtaxed for at least 12 years, (2) affidavits from the 
mayor and city’s Director of Finance stating that the miscalculation was 
done deliberately at the direction of the former City Administrator and 
(3) an affidavit from the Director of Real Property Tax Services stating 
that there was a discrepancy between the City Council’s certified “Base 
Proportions” and those used by the City to apportion the tax levy, Way 
v Beacon, supra. 


Defamation 


Defamation, standing alone, does not constitute a deprivation of a 
liberty interest protected by the due process clause and actionable under 
§ 1983, Aquilone v New York, 262 AD2d 13, 690 NYS2d 558 (1st Dept 
1999), see Privitera v Phelps, 79 AD2d 1, 435 NYS2d 402 (4th Dept 
1981) (defamatory remarks by town official who denied building permit 
not actionable under § 1983); see also Siegert v Gilley, 500 US 226, 111 
SCt 1789 (1991); Paul v Davis, 424 US 693, 96 SCt 1155 (1976); Corning 
v Laurel Hollow, 48 NY2d 348, 422 NYS2d 932, 398 NE2d 537 (1979); 
Zarcone v Perry, 78 AD2d 70, 484 NYS2d 4387 (2d Dept 1980), affd, 55 
NY2d 782, 447 NYS2d 248, 431 NE2d 974 (1981); Hirschfeld v New 
York, 253 AD2d 53, 686 NYS2d 367 (1st Dept 1999); Sullivan v Board of 
Educ. of Eastchester Union Free School Dist., 131 AD2d 836, 517 NYS2d 
197 (2d Dept 1987) Gnfliction of a stigma upon plaintiffs reputation is - 
not sufficient, by itself, to trigger procedural due process rights that 
could be enforced through a § 1983 action); Arrington v New York Times 
Co., 78 AD2d 839, 483 NYS2d 164 (1st Dept 1980), mod, 55 NY2d 4383, 
449 NYS2d 941, 484 NE2d 1319 (1982). In order for the defamation to 
be actionable, plaintiff must establish “stigma plus,” Hakim v James, 
169 AD3d 450, 94 NYS3d 14 (1st Dept 2019); Ruggiero v Phillips, 292 
AD2d 41, 7389 NYS2d 797 (4th Dept 2002), such as dismissal from a 
government job or deprivation of some other legal right or status, Martz 
v Valley Stream, 22 F3d 26 (2d Cir 1994); Aquilone v New York, supra; 
see Natalizio v Middletown, 301 AD2d 507, 754 NYS2d 24 (2d Dept 
2003). A racial epithet, no matter how offensive, cannot of itself form 
the basis for a § 1983 claim, Wade v Fisk, 176 AD2d 1087, 575 NYS2d 
394 (3d Dept 1991). 


Equal Protection 


The basic guarantee of the Equal Protection Clause is that govern- 
ment will act evenhandedly in allocating the benefits and burdens 
prescribed by law and will not, at least without a rational basis, treat 
similarly situated persons differently, Willowbrook v Olech, 528 US 
562, 120 SCt 1073 (2000); Weaver v Rush, 1 AD3d 920, 768 NYS2d 58 
(4th Dept 2003). Equal protection challenges are evaluated pursuant to 
three different tests depending on the nature of the classification. 
Ordinarily, the rational basis test is used. Pursuant to this test, legisla- 
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tion is presumed to be valid and will be sustained if the classification is 
rationally related to a legitimate government interest, see e.g. F.C.C. v 
Beach Communications, Inc., 508 US 307, 113 SCt 2096 (1993); 
Hernandez v Robles, 7 NY3d 338, 821 NYS2d 770, 855 NE2d 1 (2006) 
(classifications based on sexual orientation not subject to heightened 
scrutiny). However, where the claim is based on a protected suspect 
class, such as race or national origin, or involves the denial of a 
fundamental right, strict scrutiny is the governing test, requiring that 
the classification be necessary to achieve a compelling governmental 
interest, see e.g. Johnson v California, 543 US 499, 125 SCt 1141 (2005); 
Grutter v Bollinger, 539 US 306, 123 SCt 2325 (2003). Where the claim 
asserts gender discrimination, the test is mid level scrutiny, which 
requires that the classification substantially furthers an important 
governmental interest, U.S. v Virginia, 518 US 515, 116 SCt 2264 (1996) 
(government has burden of demonstrating exceedingly persuasive 
justification). 


A § 1983 claim based on equal protection may be brought by a class 
of one where the plaintiff alleges that plaintiff was intentionally treated 
differently from others similarly situated and there is no rational basis 
to support the difference in treatment, Ardmar Realty Co. v Building 
Inspector of Village of Tuckahoe, 5 AD3d 517, 773 NYS2d 129 (2d Dept 
2004); Weaver v Rush, 1 AD3d 920, 768 NYS2d 58 (4th Dept 2003); see 
303 West 42nd St. Corp. v Klein, 46 NY2d 686, 416 NYS2d 219, 389 
NE2d 815 (1979). 


In a § 1983 action alleging a violation of equal protection based on 
selective enforcement, plaintiff must establish that plaintiff was 
selectively treated as compared to others similarly situated and that 
such selective enforcement was based on impermissible considerations 
such as race, religion, intent to inhibit or punish the exercise of 
constitutional rights, or malicious or bad faith intent to injure the 
plaintiff, Bower Associates v Pleasant Valley, 2 NY3d 617, 781 NYS2d 
240, 814 NE2d 410 (2004); Sonne v Board of Trustees of Village of 
Suffern, 67 AD3d 192, 887 NYS2d 145 (2d Dept 2009); see Darby Group 
Companies, Inc., Distributors v Rockville Centre, 43 AD3d 979, 842 
NYS2d 75 (2d Dept 2007); Staatsburg Water Co. v Dutchess, 291 AD2d 
552, 739 NYS2d 166 (2d Dept 2002) (county retained land for public use 
after foreclosure for delinquent taxes). 


Although the U.S. Supreme Court upheld a class of one equal 
protection challenge to state legislative and regulatory action in Willow- 
brook v Olech, 528 US 562, 120 SCt 1073 (2000), it held in Engquist v 
Oregon Dept. of Agr., 553 US 591, 128 SCt 2146 (2008), that a public 
employee may not bring a class of one equal protection claim when the 
claim is that the person was arbitrarily treated differently from other 
similarly situated employees but does not assert that this different 
treatment was based upon membership in any particular class. 


A tax classification violates constitutional equal protection 
guarantees only if the distinction drawn between the classes is palpably 
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arbitrary or amounts to invidious discrimination, Way v Beacon, 96 
AD3d 829, 947 NYS2d 531 (2d Dept 2012). Otherwise, the Legislature 
has “very nearly unconstrained authority in the design of taxing imposi- 
tions,” Foss v Rochester, 65 NY2d 247, 491 NYS2d 128, 480 NE2d 717 
(1985); Way v Beacon, supra. In general, the classification of properties 
as homestead or non-homestead and the imposition of different tax 
rates on each is deemed reasonable, Way v Beacon, supra; Terminello v 
Piermont, 92 AD3d 673, 938 NYS2d 162 (2d Dept 2012). However, an 
aggravated misuse of the taxing power may constitute a due-process 
violation, Way v Beacon, supra. 


Land Use Cases 


Land use disputes may give rise to a § 1983 action alleging a viola- 
tion of due process and equal protection under the Fourteenth Amend- 
ment, and just compensation for the taking of property under the Fifth 
and Fourteenth Amendments, Bower Associates v Pleasant Valley, 2 
NY3d 617, 781 NYS2d 240, 814 NE2d 410 (2004); Nicolakis v Rotella, 
24 AD3d 739, 806 NYS2d 700 (2d Dept 2005); see generally Palazzolo v 
Rhode Island, 533 US 606, 121 SCt 2448 (2001), Monterey v Del Monte 
Dunes at Monterey, Ltd., 526 US 687, 119 SCt 1624 (1999), Keystone 
Bituminous Coal Ass’n v DeBenedictis, 480 US 470, 107 SCt 1232 (1987); 
Bonnie Briar Syndicate, Inc. vy Mamaroneck, 94 NY2d 96, 699 NYS2d 
721, 721 NE2d 971 (1999); Orangetown v Magee, 88 NY2d 41, 643 
NYS2d 21, 665 NE2d 1061 (1996); Staatsburg Water Co. v Dutchess, 
291 AD2d 552, 739 NYS2d 166 (2d Dept 2002). However, § 1983 does 
not simply provide an additional vehicle for judicial review of land use © 
determinations, Bower Associates v Pleasant Valley, supra. Thus, even 
the arbitrary denial of a permit is not tantamount to a constitutional 
violation, id; see Huntington Yacht Club v Huntington Bay, 1 AD3d 
480, 767 NYS2d 132 (2d Dept 2003). 


In order to establish a substantive due process violation, plaintiff 
must satisfy a two part test. The first part requires plaintiff to establish 
a cognizable property interest, meaning a vested property interest or a 
clear expectation of continued enjoyment of a permit sufficient to consti- 
tute a protectable property interest, or a certainty or very strong likeli- 
hood that an application for approval of a permit would have been 
granted, see Bower Associates v Pleasant Valley, 2 NY3d 617, 781 
NYS2d 240, 814 NE2d 410 (2004); Orangetown v Magee, 88 NY2d 41, 
643 NYS2d 21, 665 NE2d 1061 (1996); Sonne v Board of Trustees of 
Suffern, 67 AD38d 192, 887 NYS2d 145 (2d Dept 2009); Nicolakis v 
Rotella, 24 AD38d 739, 806 NYS2d 700 (2d Dept 2005); Noghrey v 
Brookhaven, 21 AD3d 1016, 801 NYS2d 620 (2d Dept 2005); Huntington 
Yacht Club v Huntington Bay, 1 AD3d 480, 767 NYS2d 132 (2d Dept 
2003). Where an issuing authority has discretion in approving or deny- 
ing a permit, a clear entitlement can exist only when that discretion is 
so narrowly circumscribed that approval of a proper application is virtu- 
ally assured, Bower Associates v Pleasant Valley, supra; Orangetown v 
Magee, supra; Huntington Yacht Club v Huntington Bay, supra; Villager 
Pond, Inc. v Darien, 56 F3d 375 (2d Cir 1995). 
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The second element of the substantive due process test requires the 
plaintiff to show that the governmental action was wholly without legal 
justification, Bower Associates v Pleasant Valley, 2 NY3d 617, 781 
NYS2d 240, 814 NE2d 410 (2004); Nicolakis v Rotella, 24 AD3d 739, 
806 NYS2d 700 (2d Dept 2005). Only the most egregious official conduct 
can be said to be arbitrary in the constitutional sense, Bower Associates 
v Pleasant Valley, supra, quoting Cuyahoga Falls, Ohio v Buckeye 
Community Hope Foundation, 538 US 188, 123 SCt 1389 (2003); Sonne 
v Board of Trustees of Suffern, 67 AD3d 192, 887 NYS2d 145 (2d Dept 
2009); see Mulvihill Electrical Contracting Corp. v New York City 
Transit Authority, 303 AD2d 168, 756 NYS2d 525 (1st Dept 2003). 


A plaintiff asserting a land use claim based on the equal protection 
clause must demonstrate that similarly situated persons have been 
treated differently. For a discussion of the relevant tests used to evalu- 
ate equal protection claims, see discussion supra. An equal protection 
claim based on selective enforcement requires a showing that a person 
was selectively treated and that such treatment was based on impermis- 
sible considerations such as race, religion, intent to inhibit or punish 
the exercise of constitutional rights, or malicious or bad faith intent to 
injure, Bower Associates v Pleasant Valley, 2 NY3d 617, 781 NYS2d 
240, 814 NE2d 410 (2004). A § 1983 claim based on equal protection 
may be brought by a class of one where the plaintiff alleges that plaintiff 
was intentionally treated differently from others similarly situated and 
there is no rational basis to support the difference in treatment, Ardmar 
Realty Co. v Building Inspector of Village of Tuckahoe, 5 AD3d 517, 773 
NYS2d 129 (2d Dept 2004); Weaver v Rush, 1 AD3d 920, 768 NYS2d 58 
(4th Dept 2003); see 303 West 42nd St. Corp. v Klein, 46 NY2d 686, 416 
NYS2d 219, 389 NE2d 815 (1979). In a selective enforcement claim, 
once the government justifies its conduct by pointing to a legitimate 
governmental purpose, the burden shifts to the plaintiff to demonstrate 
that nonenforcement as to other similarly situated entities was under- 
taken with an “evil eye” or improper purpose, Dezer Entertainment 
Concepts, Inc. v New York, 8 AD3d 37, 778 NYS2d 18 (1st Dept 2004). 


Search Pursuant to a Search Warrant 


When the police make a mistake executing a search pursuant to a 
warrant and search the wrong house, the ensuing mistaken search does 
not necessarily result in a violation of the 4th Amendment prohibition 
against unreasonable searches and seizures. The Fourth Amendment 
allows warrants to issue on probable cause, a standard well short of 
absolute certainty, Los Angeles, California v Rettele, 550 US 609, 127 
SCt 1989 (2007). Police officers may take reasonable action to secure 
the premises and to ensure their own safety and the efficacy of the 
search, id. Under special circumstances, or possibly a prolonged deten- 
tion, the police search pursuant to a warrant may become unreason- 
able, id. For example, police officers’ conduct may be unreasonable if the 
officers remain on the premises and detain its inhabitants after they 
realize that they are in the wrong house or the circumstances are such 
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that a reasonable officer would have realized that a mistake had been 
made, Delgado v New York, 86 AD3d 502, 928 NYS2d 487 (1st Dept 
2011). Where the execution of a search warrant was unreasonable the 
officer who was directly in charge and who supervised the search may 
be held liable under 42 USC § 1983 even if he or she was not physically 
present, id. 


Warrantless Searches 


A § 1983 claim based on a warrantless search is asserted under the 
Fourth Amendment to the United States Constitution, which prohibits 
unreasonable searches and seizures. A search involves looking over or 
through an area for the purpose of finding something, Kyllo v U.S., 533 
US 27, 121 SCt 2038 (2001); Woodhull v Riverhead, 46 AD3d 802, 849 
NYS2d 79 (2d Dept 2007). A search without a warrant is presumptively 
unlawful absent consent or exigent circumstances, see Minnesota v 
Olson, 495 US 91, 110 SCt 1684 (1990); Welsh v Wisconsin, 466 US 740, 
104 SCt 2091 (1984); Payton v New York, 445 US 573, 100 SCt 1371 
(1980); Johnson v U.S., 333 US 10, 68 SCt 367 (1948); Colao v Mills, 3 
AD3d 702, 770 NYS2d 474 (3d Dept 2004); see Groh v Ramirez, 540 US 
551, 124 SCt 1284 (2004) (search based on warrant so deficient as to 
render search warrantless for Fourth Amendment purposes). Thus, in 
the absence of a warrant, a search is reasonable only if it falls within a 
specific exception to the warrant requirement, Riley v California, 134 
SCt 2473 (2014) (search-incident-to-arrest exception). 


The guarantee is designed to protect the personal privacy and © 
dignity of the individual against unwarranted intrusions by the State, 
Delaraba v Nassau County Police Dept., 83 NY2d 367, 610 NYS2d 928, 
632 NE2d 1251 (1994); Morris v Port Authority of New York and New 
Jersey, 290 AD2d 22, 736 NYS2d 324 (1st Dept 2002). 


Although the Fourth Amendment protection against unreasonable 
searches and seizures extends to administrative inspections of private 
commercial premises, a municipal code was not unconstitutional where 
it required an inspector to obtain the consent of the owner or a search 
warrant in order to inspect the property, McLean v Kingston, 57 AD3d 
1269, 869 NYS2d 685 (3d Dept 2008). In addition, the code did not 
unconstitutionally penalize a property owner for refusing to provide 
consent where it imposed a “reinspection” fee for the owner’s failure to 
provide notice of his or her unavailability on the scheduled date of the 
inspection, id. 


The constitutional guarantee against unreasonable searches by the 
government extends to situations where the government is acting as an 
employer, as where an employer conducts drug testing, see National 
Treasury Employees Union v Von Raab, 489 US 656, 109 SCt 1384 
(1989); O’Connor v Ortega, 480 US 709, 107 SCt 1492 (1987); Morris v 
Port Authority of New York and New Jersey, 290 AD2d 22, 736 NYS2d 
324 (1st Dept 2002). In such cases, a balancing test is used, weighing 
the invasion of the employees’ legitimate expectations of privacy against 
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the government’s need for supervision, contro] and efficient operation of 
the workplace, in order to determine whether it is impractical to require 
a warrant or some level of individualized suspicion in the particular 
context, National Treasury Employees Union v Von Raab, supra. The 
special needs of a public employer may allow it to dispense with prob- 
able cause and warrant requirements when conducting workplace 
searches related to investigations of work-related misconduct, O’Connor 
v Ortega, supra; Morris v Port Authority of New York and New Jersey, 
supra. The balancing test requires that both the inception of the search 
and the scope of the intrusion be reasonable, id. A search is justified at 
its inception when there are reasonable grounds to suspect that a search 
will reveal evidence that the employee is guilty of some work-related 
misconduct or that the search is necessary for a non-investigatory, work 
related purpose. The search is permissible in scope when the means 
adopted are reasonably related to the objectives of the search and not 
excessively intrusive given the nature of the misconduct, id. 


A search of a student by school officials is justified by reasonable 
suspicion, not probable cause, New Jersey v T.L.O., 469 US 325, 105 
SCt 733 (1985); see Matter of Gregory M., 82 NY2d 588, 606 NYS2d 
579, 627 NE2d 500 (1993); People v D., 34 NY2d 483, 358 NYS2d 403, 
315 NE2d 466 (1974). When police and school officials combine to 
conduct the search, the standard to be applied is less clear, Doyle v 
Rondout Valley Cent. School Dist., 3 AD3d 669, 770 NYS2d 480 (3d 
Dept 2004) (reviewing conflicting authority). 


The special status of police officers must be factored into the 
reasonableness analysis, Caruso v Ward, 72 NY2d 432, 534 NYS2d 142, 
530 NE2d 850 (1988). The Court reasoned that given their membership 
in a paramilitary force, police officers have a diminished expectation of 
privacy; see Morris v Port Authority of New York and New Jersey, 290 
AD2d 22, 736 NYS2d 324 (1st Dept 2002). 


In cases asserting a Fourth Amendment violation for the search of 
a home without a warrant, PJI 3:60.1 should be inserted into the pat- 
tern charge. Where deadly physical force has been used during the 
course of a search, the jury must be instructed that it must find that 
such use of force was excessive unless it determines that the officer had 
probable cause to believe that the suspect posed a significant threat of 
death or serious physical injury to the officer or others, Rasanen v Doe, 
723 F3d 325 (2d Cir 2013) (close-range shooting in execution of search 
warrant); O’Bert ex rel. Estate of O’Bert v Vargo, 331 F3d 29 (2d Cir 
2003). 


PJI 3:60.1 


Plaintiff AB claims that defendant CD violated 
(his, her) rights under the Fourth Amendment of 
the United States Constitution when CD searched 
(his, her) home without a warrant. 
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The Fourth Amendment protects the rights of 
persons to be secure in their homes against unrea- 
sonable searches by government officials. Ordinar- 
ily, a search without a warrant is unreasonable 
and therefore unlawful. However, a warrant is not 
necessary if emergency circumstances justified 
conducting the search without first obtaining a 
warrant. In order to decide whether CD violated 
AB’s Fourth Amendment rights, you must decide 
whether emergency circumstances justified CD in 
conducting the warrantless search. 


Emergency circumstances exist when a police 
officer has a reasonable basis to believe that the 
police officer or someone else is in imminent 
danger, or a reasonable basis to believe that there 
is imminent danger of destruction of evidence of a 
crime, or a reasonable basis to believe that a 
suspect would flee from the home before a warrant 
could be obtained. 


AB has the burden to prove by a preponder- 
ance of the evidence that CD’s search of AB’s home 
without a warrant was unreasonable. AB claims 
that /here state AB’s argument that there were no exigent 
circumstances.] CD claims that (/here state CD’s argu- 
ment relating to exigent circumstances, such as:—] CD 
had a reasonable basis to believe that CD was in 
imminent danger or CD had a reasonable basis to 
believe that evidence of a crime would be de- 
stroyed or concealed). 


If you find that a reasonable person would not 
believe that entry without a warrant was neces- 
sary to prevent (harm to CD or anyone else, the 
destruction of evidence, the escape of a suspect), 
you will conclude that the warrantless search was 
unreasonable. If you find that a reasonable person 
would believe that entry without a warrant was 
necessary to prevent (harm to CD or someone else, 
the destruction of evidence, the escape of a sus- 
pect), you will conclude that the warrantless 
search was reasonable and find for CD. 
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Retaliation for Constitutionally Protected Speech 


A § 1983 claim may be brought by public employees who are 
discharged for the exercise of constitutionally protected speech, Picker- 
ing v Board of Ed. of Tp. High School Dist. 205, Will County, Illinois, 
391 US 5638, 88 SCt 1731 (1968); see Lane v Franks, 134 SCt 2369 
(2014); Mt. Healthy City School Dist. Bd. of Educ. v Doyle, 429 US 274, 
97 SCt 568 (1977); Richardson v Saratoga Springs, 246 AD2d 900, 667 
NYS2d 995 (3d Dept 1998) (employee penalized for off-duty political 
activities); McManus v Grippen, 244 AD2d 632, 663 NYS2d 722 (3d 
Dept 1997). Whether the speech is constitutionally protected is an issue 
of law for the court, Rankin v McPherson, 483 US 378, 107 SCt 2891 
(1987); Connick v Myers, 461 US 138, 103 SCt 1684 (1983). Litigation is 
protected action under the First Amendment, regardless of whether it 
addressed an issue of public concern, Buric v Safir, 285 AD2d 255, 736 
NYS2d 342 (1st Dept 2002). The First Amendment protects a public em- 
ployee who provides truthful sworn testimony, compelled by subpoena, 
outside the course of the employee’s ordinary job responsibilities, Lane 
v Franks, 134 SCt 2369 (2014). 


The rights of a public employee can be restrained when their 
exercise interferes with the government-employer’s functions, Garcetti v 
Ceballos, 547 US 410, 126 SCt 1951 (2006); Connick v Myers, 461 US 
138, 103 SCt 1684 (1983). In Waters v Churchill, 511 US 661, 114 SCt 
1878 (1994), the Supreme Court declared that the government as an 
employer has broader power than the government as a sovereign. The 
Court upheld the authority of a government employer to discharge an 
employee for disruptive speech provided the employer had a reasonable 
basis for believing the speech was disruptive or involved matter outside 
the purview of First Amendment protection. 


In Garcetti v Ceballos, 547 US 410, 126 SCt 1951 (2006), the 
Supreme Court described a two-step inquiry into whether a public em- 
ployee’s speech is entitled to protection. The first step requires determin- 
ing whether the employee spoke as a citizen on a matter of public 
concern, Lane v Franks, 134 SCt 2369 (2014); Garcetti v Ceballos, supra. 
If the answer is no, the employee has no First Amendment cause of ac- 
tion based on his or her employer’s reaction to the speech, Lane v 
Franks, supra; Garcetti v Ceballos, supra; see Connick v Myers, 461 US 
138, 103 SCt 1684 (1983). If the answer is yes, then the possibility of a 
First Amendment claim arises, Lane v Franks, supra; Garcett v Cebal- 
los, supra; see Connick v Myers, supra. The question then becomes 
whether the relevant government entity had an adequate justification 
for treating the employee differently from any other member of the gen- 
eral public, Lane v Franks, supra; Garcetti v Ceballos, supra. 


With respect to whether the employee spoke as a citizen or an em- 
ployee, speech as a “citizen” may trigger protection, but when public 
employees make statements pursuant to their official duties, the em- 
ployees are not speaking as citizens for First Amendment purposes, and 
the Constitution does not insulate their communications from employer 
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discipline, Lane v Franks, 134 SCt 2369 (2014); Garcetti v Ceballos, 547 
US 410, 126 SCt 1951 (2006). Speech involves matters of public concern 
when it can be fairly considered as relating to any matter of political, 
social, or other concern to the community or when it is a subject of legit- 
imate news interest; that is, a subject of general interest and of value 
and concern to the public, Lane v Franks, supra; see Snyder v Phelps, 
131 SCt 1207 (2011); San Diego, Cal. v Roe, 543 US 77, 125 SCt 521 
(2004). The inquiry turns on the content, form, and context of the 
speech, Lane v Franks, supra; Connick v Myers, 461 US 138, 103 SCt 
1684 (1983). 


On the question of whether the governmental entity had an ade- 
quate justification for treating an employee differently from any other 
member of the general public, the court must balance the interests of 
the public employee, as a citizen, in commenting upon matters of public 
concern and the interest of the State, as an employer, in promoting the 
efficiency of the public services it performs through its employees, Lane 
v Franks, 134 SCt 2369 (2014); San Diego, Cal. v Roe, 543 US 77, 125 
SCt 521 (2004); Connick v Myers, 461 US 1388, 103 SCt 1684 (1983); 
Pickering v Board of Ed. of Tp. High School Dist. 205, Will County, 
Illinois, 391 US 563, 88 SCt 1731 (1968); Rigle v Onondaga, 267 AD2d 
1088, 701 NYS2d 222 (4th Dept 1999); see Zaretsky v New York City 
Health and Hospitals Corp., 84 NY2d 140, 615 NYS2d 341, 638 NE2d 
986 (1994); Warren v Sheriffs Office, 242 AD2d 706, 663 NYS2d 47 (2d 
Dept 1997). 


According to the Second Circuit, a government employer may take | 
an adverse employment action against a public employee for speech on 
matters of public concern if: (1) the employer’s prediction of the disrup- 
tion that such speech will cause is reasonable; (2) the potential for 
disruption outweighs the value of the speech; and (3) the employer took 
the adverse employment action not in retaliation for the employee’s 
speech, but because of the potential for disruption, Castine v Zurlo, 756 
F3d 171 (2d Cir 2014). The balancing of the employee’s free speech 
interest versus the employer’s interest in promoting efficiency is an is- 
sue of law for the court, Waters v Churchill, 511 US 661, 114 SCt 1878 
(1994) (plurality); Connick v Myers, 461 US 138, 103 SCt 1684 (1983). 


In order to establish a § 1983 claim based on retaliation for exercis- 
ing First Amendment rights of free speech, the plaintiff must establish 
that the speech was constitutionally protected, that plaintiff suffered an 
adverse employment decision, and that the speech was a motivating fac- 
tor for the employment decision, Kline v Guilderland, 289 AD2d 741, 
734 NYS2d 333 (3d Dept 2001); Kelly v New York State Executive Dept., 
203 AD2d 836, 611 NYS2d 350 (3d Dept 1994); see Buric v Safir, 285 
AD2d 255, 736 NYS2d 342 (1st Dept 2002); Rigle v Onondaga, 267 
AD2d 1088, 701 NYS2d 222 (4th Dept 1999); McManus v Grippen, 244 
AD2d 632, 663 NYS2d 722 (3d Dept 1997). In “mixed motive” cases, 
where plaintiff establishes that the protected conduct was a motivating 
factor in defendant’s decision, the defendant has the burden of showing 
that it would have taken the same action anyway, Mt. Healthy City 
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School Dist. Bd. of Educ. v Doyle, 429 US 274, 97 SCt 568 (1977); Housing 
Works, Inc. v New York, 255 AD2d 209, 680 NYS2d 487 (1st Dept 1998); 
see Kline v Guilderland, supra. In these cases, summary judgment is 
typically inappropriate because of the ease with which “those intent on 
punishing the exercise of constitutional rights could . . . mask their 
behavior behind a complex web of post hoc rationalizations,” Kelly v 
New York State Executive Dept., supra; McManus v Grippen, supra. 


In cases asserting a First Amendment violation for retaliation based 
on allegedly constitutionally protected speech, PJI 3:60.2 should be 
inserted into the pattern charge: 


PJI 3:60.2 


Plaintiff AB claims that defendant CD violated 
(his, her) rights under the First Amendment of the 
United States Constitution when CD terminated 
AB’s employment for engaging in constitutionally 
protected speech. CD does not dispute that (he, 
she) terminated AB’s employment but claims that 
the termination was not because of AB’s speech 
but rather because of (/here state CD’s contention, such 
as:—] excessive absences and lateness). 


The First Amendment protects speech by a 
government official about a matter of public 
concern. AB’s speech regarding (/here insert the 
subject matter of AB’s speech, such as:—/ corruption by 
government officials) did involve a matter of pub- 
lic concern and therefore was constitutionally 
protected speech. The issue for you to decide is 
whether AB’s speech was a substantial or motivat- 
ing factor in CD’s decision to terminate AB’s 
employment. 


If you decide that there was only one reason 
for CD’s decision to terminate AB’s employment 
and that reason was AB’s speech, then you will find 
for AB. If you decide that the only reason for 
discharging AB’s employment had nothing to do 
with AB’s speech, then you will find for CD. How- 
ever, if you decide that CD had more than one rea- 
son for terminating AB’s employment, you must 
decide whether AB’s speech was a substantial or 
motivating factor in CD’s decision. The speech is a 
substantial or motivating factor if it played a 
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substantial role in CD’s decision to terminate AB’s 
employment. 


AB has the burden of proving by a preponder- 
ance of the evidence that the speech was a substan- 
tial or motivating factor in CD’s decision. If you 
find that AB has not proved that (his, her) speech 
was a substantial or motivating factor, then you 
will find for CD on this claim. If you find that AB 
has proved that (his, her) speech was a substantial 
or motivating factor, then you must next decide 
whether CD has proved by a preponderance of the 
evidence that CD would have terminated AB’s 
employment even in the absence of AB’s speech. In 
other words, CD must prove that (he, she) would 
have made the same decision to terminate AB’s 
employment even if AB had not engaged in consti- 
tutionally protected speech. 


If you find that CD has proved that (he, she) 
would have made the same decision without con- 
sidering AB’s speech, then you will find for CD. If 
you find that CD has not proved that (he, she) 
would have made the same decision, then you will 
find for AB. 


The proposition that the First Amendment prohibits official repri- 
sal for protected speech extends to criminal prosecutions brought to 
punish an individual’s constitutionally protected speech, Hartman v 
Moore, 547 US 250, 126 SCt 1695 (2006). In these retaliatory prosecu- 
tion cases, the plaintiff must plead and prove the absence of probable 
cause, id. The Hartman standard is also applied in retaliatory arrest 
cases, 1.e., the plaintiff must plead and prove a absence of probable 
cause, Nieves v Bartlett, 1389 SCt 1715 (2019). However, the no- 
probable-cause requirement does not apply to the situation in which a 
plaintiff presents objective evidence that he or she was arrested when 
otherwise similarly situated individuals not engaged in the same sort of 
protected speech had not been, id. 


Excessive Force 


A § 1983 claim may be brought for the use of excessive force in 
violation of the Fourth Amendment to the United States Constitution, 
Delgado v New York, 86 AD3d 502, 928 NYS2d 487 (1st Dept 2011). 
The test used in cases involving claims of excessive force in the course 
of arrest, investigatory stop, the execution of a search warrant, or a 
seizure is the objective reasonableness standard, Plumhoff v Rickard, 
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572 US 765, 134 SCt 2012 (2014); Los Angeles, California v Rettele, 550 
US 609, 127 SCt 1989 (2007); Scott v Harris, 550 US 372, 127 SCt 1769 
(2007); Graham v Connor, 490 US 386, 109 SCt 1865 (1989); Snow v 
Schreier, 193 AD3d 1346, 147 NYS3d 274 (4th Dept 2021); Elias v New 
York, 173 AD3d 538, 102 NYS3d 192 (1st Dept 2019); Rivera v New 
York, 40 AD3d 334, 836 NYS2d 108 (1st Dept 2007); Koeiman v New 
York, 36 AD3d 451, 829 NYS2d 24 (1st Dept 2007); Farley v Hamburg, 
34 AD3d 1294, 824 NYS2d 549 (4th Dept 2006); Campagna v Arleo, 25 
AD3d 528, 807 NYS2d 629 (2d Dept 2006); Mazzariello v Cheektowaga, 
305 AD2d 1118, 758 NYS2d 564 (4th Dept 2003); see Delgado v New 
York, supra; Ostrander v State, 289 AD2d 463, 735 NYS2d 163 (2d 
Dept 2001) (no excessive force in connection with injuries resulting from 
handcuffs); Passino v State, 260 AD2d 915, 689 NYS2d 258 (3d Dept 
1999); Higgins v Oneonta, 208 AD2d 1067, 617 NYS2d 566 (3d Dept 
1994). In determining the reasonableness of the manner in which the 
seizure is effected, the court must balance the nature and quality of the 
intrusion on the individual’s Fourth Amendment interests against the 
importance of the governmental interests alleged to justify the intru- 
sion, Tolan v Cotton, 572 US 650, 134 SCt 1861 (2014); see Plumhoff v 
Rickard, supra; Scott v Harris, supra; Holland v Poughkeepsie, 90 AD3d 
841, 935 NYS2d 583 (2d Dept 2011). The reasonableness of a particular 
use of force is judged from the perspective of a reasonable officer on the 
scene, rather than with hindsight, Plumhoff v Rickard, supra; Graham 
v Connor, supra; Relf v Troy, 169 AD3d 1223, 94 NYS3d 672 (3d Dept 
2019); Elias v New York, supra; Holland v Poughkeepsie, supra; Farley 
v Hamburg, supra; Campagna v Arleo, supra; Mazzariello v Cheek- 
towaga, supra. 


To maintain a cause of action based on excessive force, a plaintiff 
must show that he or she sustained some physical injury, Boyd v New 
York, 149 AD3d 683, 52 NYS3d 370 (2d Dept 2017). The injury need not 
be severe, but it must be something other than emotional pain and suf- 
fering, id. 


A “seizure,” under the Fourth Amendment, requires the use of force 
with intent to restrain, Torres v Madrid, 141 SCt 989 (2021). The United 
State Supreme Court has held that, when an officer shoots a person 
who nevertheless temporarily eludes police custody, such application of 
physical force constitutes a “seizure” under the Fourteenth Amendment. 
Thus, a person who is shot by police under such circumstances may 
maintain an action under 42 USC § 1983. The Court noted that a 
plaintiffs damages in a civil suit may be limited due to the fact that the 
seizure lasts only as long as the application of force, id. 


Excessive force cases typically raise questions of fact regarding 
whether a particular use of force was reasonable, which should be 
resolved by a jury, Relf v Troy, 169 AD3d 1223, 94 NYS3d 672 (3d Dept 
2019); Elias v New York, 173 AD3d 538, 102 NYS3d 192 (1st Dept 
2019); Holland v Poughkeepsie, 90 AD3d 841, 935 NYS2d 583 (2d Dept 
2011); Mazzariello v Cheektowaga, 305 AD2d 1118, 758 NYS2d 564 (4th 
Dept 2003); Harvey v Brandt, 254 AD2d 718, 677 NYS2d 867 (4th Dept 
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1998). However, when the plaintiffs version of events is so utterly dis- 
credited by the record, which included a videotape of the high-speed 
chase involving the plaintiff, that no reasonable jury could believe him, 
summary judgment is appropriate, Scott v Harris, 550 US 372, 127 SCt 
1769 (2007); see Plumhoff v Rickard, 572 US 765, 134 SCt 2012 (2014). 
The factors that should be considered in determining reasonableness 
include the severity of the crime, whether the suspect poses an immedi- 
ate threat to the safety of the officer or others, and whether the suspect 
is actively resisting arrest or attempting to evade arrest by flight, Graham 
v Connor, 490 US 386, 109 SCt 1865 (1989); Snow v Schreier, 193 AD3d 
1346, 147 NYS3d 274 (4th Dept 2021); Elias v New York, supra; Rivera 
v New York, 40 AD3d 334, 836 NYS2d 108 (1st Dept 2007). Even where 
conduct by the plaintiff justifies the use of some degree of force by an of- 
ficer, such as where the plaintiff has resisted arrest, threatens, or as- 
saults the officer, the degree of force used by the officer must be reason- 
ably related to the nature of the resistance and the force used, 
threatened, or reasonably perceived to be threatened against the officer, 
Snow v Schreier, supra. Where deadly force has been used and, on a 
motion for summary judgment, the defendant is claiming qualified priv- 
ilege based on the alleged objective reasonableness of the conduct, the 
court may not “simply accept what may be a self-serving account by the 
police officer” and must instead also consider circumstantial evidence 
that, if believed, would tend to discredit the police officer’s story, Briden- 
baker v Buffalo, 1837 AD8d 1729, 28 NYS8d 545 (4th Dept 2016). In 
cases asserting excessive force in violation of the Fourth Amendment, 
PJI 3:60.3 should be inserted into the pattern charge: 


PJI 3:60.3 


Plaintiff AB claims that defendant CD violated 
(his, her) rights under the Fourth Amendment to 
the United States Constitution when CD used 
excessive force while arresting AB. CD denies that 
the force used was excessive. 


The Fourth Amendment prohibits unreason- 
able seizures. An arrest is a seizure within the 
meaning of the Fourth Amendment. While a police 
officer may use reasonable force in making an ar- 
rest, the Fourth Amendment prohibits the use of 
unreasonable force. You must decide whether the 
use of force by CD in arresting AB was reasonable 
or not. Reasonable force means the amount of force 
a reasonable and prudent police officer would use 
in making the arrest under the same facts and cir- 
cumstances facing CD. In deciding this question, 
you must not consider CD’s underlying intent or 
motivation. In other words, even if CD acted with 


726 


Torts OTHER THAN NEGLIGENCE PJI 3:60 


evil intent, the force used will not be considered 
excessive if the force used was reasonable under 
the surrounding circumstances. On the other hand, 
even if CD acted with good intent and in good 
faith, if the force used was unreasonable given the 
surrounding circumstances, then it was unlawful. 


In this case, AB claims that the force used was 
unreasonable in that /here state AB’s contentions/. CD 
denies that the force was unreasonable and asserts 
[here state CD’s contentions]. In deciding whether the 
force used was reasonable, you should consider all 
of the surrounding facts and circumstances, in- 
cluding the severity of the alleged crime, whether 
AB presented an immediate threat to CD’s safety 
or anyone else’s safety, and whether AB was ac- 
tively resisting arrest at the time the force was 
used. 


If you find that CD’s use of force was reason- 
able under the circumstances, you will find for CD. 
If you find that CD’s use of force was not reason- 
able under the circumstances, you will find for AB. 


Caveat: Where an officer has used deadly physical force, the jury 
must be instructed that it must find that such use of force was excessive 
unless it determines that the officer had probable cause to believe that 
the suspect posed a significant threat of death or serious physical injury 
to the officer or others, Rasanen v Doe, 723 F3d 325 (2d Cir 2013) (close- 
range shooting in execution of search warrant); O’Bert ex rel. Estate of 
O’Bert v Vargo, 331 F3d 29 (2d Cir 2003); see Bridenbaker v Buffalo, 
137 AD3d 1729, 28 NYS3d 545 (4th Dept 2016). 


Cruel and Unusual Punishment 


A § 1983 claim brought by prisoners for allegedly unconstitutional 
conditions of confinement is evaluated pursuant to the Eighth Amend- 
ment’s prohibition of cruel and unusual punishment. The Eighth 
Amendment prohibits the use of excessive force on prisoners and 
imposes duties on prison officials to provide humane conditions of 
confinement, to ensure that prisoners receive adequate food, clothing, 
shelter and medical care, and to take reasonable measures to guarantee 
the safety of the inmates, Farmer v Brennan, 511 US 825, 114 SCt 1970 
(1994); Hudson v Palmer, 468 US 517, 104 SCt 3194 (1984); see Wooley 
v New York State Dept. of Correctional Services, 15 NY3d 275, 907 
NYS2d 741, 934 NE2d 310 (2010) (adequate medical care); Freeland v 
Erie, 185 AD3d 1490, 129 NYS3d 213 (4th Dept 2020) (allegations that 
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sheriff and undersheriff failed to take measures to ensure safety of 
inmates from suicide sufficient to state § 1983 cause of action). The use 
of excessive physical force against a prisoner may constitute cruel and 
unusual punishment even when the inmate does not suffer serious 
injury, Wilkins v Gaddy, 559 US 34, 130 SCt 1175 (2010); Hudson v 
MeMillian, 503 US 1, 112 SCt 995 (1992). The critical inquiry is not 
whether a certain quantum of injury was sustained, but rather whether 
force was applied in a good-faith effort to maintain or restore discipline, 
or maliciously and sadistically to cause harm, Wilkins v Gaddy, supra; 
Hudson v McMillian, supra. 


The Supreme Court has adopted a deliberate indifference standard 
for claims that prison conditions violate the Eighth Amendment, Farmer 
v Brennan, 511 US 825, 114 SCt 1970 (1994); Wilson v Seiter, 501 US 
294, 111 SCt 2321 (1991); Wooley v New York State Dept. of Correctional 
Services, 15 NY3d 275, 907 NYS2d 741, 9384 NE2d 310 (2010). The de- 
liberate indifference standard is comprised of an objective component 
and a subjective component, id. In order to prevail, plaintiff must dem- 
onstrate that a prison official subjectively knew that the inmate faced a 
substantial risk of serious harm and that the official disregarded that 
risk, Farmer v Brennan, supra; see Schulik v Monroe, 202 AD2d 960, 
609 NYS2d 502 (4th Dept 1994). The deliberate indifference standard 
requires more than negligence, Farmer v Brennan, supra; see Elie v St. 
Barnabas Hosp., 283 AD2d 364, 724 NYS2d 749 (1st Dept 2001). The 
Supreme Court has equated deliberate indifference to recklessness: 
“acting or failing to act with deliberate indifference to a substantial risk 
of serious harm to a prisoner is the equivalent of recklessly disregard- © 
ing that risk,” Farmer v. Brennan, supra; Wooley v New York State 
Dept. of Correctional Services, supra. 


In addition to proving deliberate indifference, which is a subjective 
component of the claim, plaintiff must also establish that the depriva- 
tion was objectively sufficiently serious as to be actionable, Farmer v 
Brennan, 511 US 825, 114 SCt 1970 (1994); Wilson v Seiter, 501 US 
294, 111 SCt 2321 (1991). With respect to a claim that a deprivation of 
medical care violated the Eighth Amendment, the objective component 
requires the examination of two factors: First, whether the plaintiff was 
actually deprived of adequate medical care, and second, whether the in- 
adequacy in medical care was sufficiently serious, Wooley v New York 
State Dept. of Correctional Services, 15 NY3d 275, 907 NYS2d 741, 934 
NE2d 310 (2010). In Wooley, the Court of Appeals stated that the objec- 
tive component of the standard essentially is a reasonableness inquiry, 
id. The subjective component of the deliberate indifference standard 
inquires whether the charged official acted with a sufficiently culpable 
state of mind, id. 


For a discussion of the distinction between petitions for habeas 
corpus, which govern challenges to the validity or duration of confine- 
ment, and claims asserted under § 1983, which govern challenges to 
conditions of confinement, see Nelson v Campbell, 541 US 637, 124 SCt 
2117 (2004) (§ 1983 appropriate vehicle for asserting claim that “cut- 
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down” procedure to access veins in order to effectuate lethal injection 
violates 8th Amendment); Muhammad v Close, 540 US 749, 124 SCt 
1303 (2004) (§ 1983 appropriate vehicle for claim seeking damages 
sustained during pre-hearing lockup alleged to be in retaliation for 
prisoner’s previous lawsuits and grievances). 


In cases asserting an Eighth Amendment violation based on alleg- 
edly unconstitutional prison conditions, PJI 3:60.4 should be inserted 
into the pattern charge: 


PJI 3:60.4 


Plaintiff AB claims that defendant CD violated 
(his, her) rights under the Eighth Amendment to 
the United States Constitution when CD failed to 
prevent an assault on AB by another prisoner. The 
Eighth Amendment prohibits cruel and unusual 
punishment and imposes a duty on prison officials 
to protect prisoners from assaults by other 
prisoners. A prison official’s deliberate indiffer- 
ence to the safety of a prisoner which results in an 
assault by another prisoner constitutes cruel and 
unusual punishment. An official acts with deliber- 
ate indifference when the official is aware of a 
substantial risk of harm to a prisoner and disre- 
gards that risk. 


In this case it is not disputed that AB was as- 
saulted by another prisoner. What is in dispute, 
and the question that you must decide, is whether 
CD was deliberately indifferent to the safety of AB. 
In order to succeed, AB must prove by a preponder- 
ance of the evidence that CD was actually aware 
that there was a substantial risk of harm to AB 
and that CD deliberately disregarded that risk. In 
order to meet this standard, AB must do more than 
establish that CD should have known of the risk or 
that a reasonable person would have known of the 
risk. Rather, AB must establish that CD was actu- 
ally aware of the risk and disregarded that risk. It 
is not necessary, however, for AB to establish that 
CD believed that AB would be harmed. Rather, it 
is sufficient if AB establishes that CD knew of the 
risk of harm and then disregarded that risk. 


If you find that CD was not actually aware of a 
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substantial risk of harm to AB, you will find for CD 
on this claim. If you find that CD was actually 
aware of a substantial risk of harm to AB then you 
must proceed to decide whether CD disregarded 
that risk. If you find that CD disregarded that risk, 
you will find for AB on this claim. If you find that 
CD did not disregard that risk, you will find for 
CD on this claim. 


Malicious Prosecution 


In order to assert a § 1983 action based on malicious prosecution, 
the plaintiff must show: a sufficient restraint on his or her liberty to 
implicate fourth amendment rights; that the defendant initiated or 
maintained the prosecution against the plaintiff without probable cause; 
that the defendant acted maliciously; and that the proceeding termi- 
nated in plaintiffs favor, Ramos v New York, 285 AD2d 284, 729 NYS2d 
678 (1st Dept 2001); see Payne v Sullivan, 12 AD3d 807, 784 NYS2d 
251 (8d Dept 2004); see Washington-Herrera v Greenburgh, 101 AD8d 
986, 956 NYS2d 487 (2d Dept 2012) (to prevail on a § 1983 claim against 
a state actor for malicious prosecution, plaintiff must show violation of 
his or her rights under Fourth Amendment and must establish ele- 
ments of malicious prosecution under state law). 


Although there is normally no constitutional violation when a 
person is arrested with probable cause and pursuant to a valid arrest © 
warrant but by mistake, Baker v McCollan, 443 US 187, 99 SCt 2689 
(1979), an initially valid detention may ripen into a due process viola- 
tion after the lapse of a certain amount of time, id. Thus, the failure of 
law enforcement officers to take readily available steps to verify the 
identity of an arrestee, resulting in prolonged detention, may be action- 
able under § 1983, Johnson v Kings County District Attorney’s Office, 
308 AD2d 278, 763 NYS2d 635 (2d Dept 2003). Factors to be considered 
include the period of the detention, physical similarities between the ar- 
restee and the actual fugitive, whether the incarceration occurred over 
a holiday weekend making contact with other agencies difficult, and 
discrepancies or omissions contained in the warrant itself, Johnson v 
Kings County District Attorney’s Office, supra (twenty-four day 
incarceration presented question of fact for the jury). 


Under Color of Law 


With respect to the requirement that the deprivation have occurred 
under color of state law, the phrase “under color of a statute, ordinance, 
regulation, custom or usage, of any State” has consistently been 
interpreted to refer to “[m]isuse of power, possessed by virtue of state 
law and made possible only because the wrongdoer is clothed with the 
authority of state law. . .,” U.S. v Classic, 313 US 299, 313, 61 SCt 
1031 (1941); see Monroe v Pape, 365 US 167, 81 SCt 473 (1961) (ovrid, 
Monell v Department of Social Services of City of New York, 486 US 
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658, 98 SCt 2018 (1978)). Therefore, the claim under § 1983 lies whether 
or not the specific conduct complained of is authorized by a state stat- 
ute, ordinance, or local administrative regulation and includes misuse 
of power conferred by local law, or local administrative regulation, see 
Monroe v Pape, supra; Privitera v Phelps, 79 AD2d 1, 485 NYS2d 402 
(4th Dept 1981). State employees engaged in carrying out their official 
responsibilities act under color of state law and are state actors even 
when they misuse that power and act in violation of state law, West v 
Atkins, 487 US 42, 108 SCt 2250 (1988); but see Ray v Metropolitan 
Transp. Authority, 221 AD2d 613, 634 NYS2d 160 (2d Dept 1995). In 
Polk v Dodson, 454 US 312, 102 SCt 445 (1981), because of a lawyer’s 
adversary role, the Court held that a public defender does not act under 
color of state law when performing a lawyer’s traditional functions as 
counsel to a defendant in a criminal proceeding. The employment- 
related decisions of a non-profit legal services corporation do not consti- 
tute governmental action for purposes of § 1983, D’Avino v Trachten- 
burg, 149 AD2d 401, 539 NYS2d 755 (2d Dept 1989). 


A private entity acts under color of state law for purposes of § 1983 
when (1) the State compelled the conduct, i.e., the compulsion test, (2) 
there is a sufficiently close nexus between the State and the private 
conduct, i.e., the close nexus test or joint action test, or (3) the private 
conduct consisted of activity that has traditionally been the exclusive 
prerogative of the State, i.e., the public function test, McGugan v 
Aldana-Bernier, 752 F3d 224 (2d Cir 2014). Thus, private institutions 
are not subject to § 1983 liability unless the state is significantly 
involved with the institution, the state is involved with the activity that 
caused the injury, and the state’s involvement aids, encourages or con- 
notes approval of the complained-of conduct, Miriam P. v New York, 
163 AD2d 39, 166 AD2d 334, 558 NYS2d 506 (1st Dept 1990) (private 
hospital that complies with Social Services Law’s requirement of report- 
ing suspected child abuse does not act under color of state law, even if it 
receives statutory immunity); see Freedman v Coppola, 206 AD2d 893, 
614 NYS2d 833 (4th Dept 1994) (to assert claim pursuant to § 1983 
against private actor, plaintiff must show that defendant acted under 
color of state law or otherwise engaged with government officials in 
prohibited action, or willfully participated with state actors in conspir- 
acy to deprive plaintiff of plaintiffs civil rights). Succinctly stated, the 
plaintiff must establish that the defendant’s allegedly unconstitutional 
conduct is fairly attributable to the State, American Mfrs. Mut. Ins. Co. 
v Sullivan, 526 US 40,°119 SCt 977 (1999); McGugan v Aldana-Bernier, 
supra; see Williams v Maddi, 306 AD2d 852, 761 NYS2d 890 (4th Dept 
2003). : 


Private hospitals and nursing homes generally do not act under 
color of state law for § 1983 purposes even if they receive state funding, 
state subsidies and state licensing, and are subject to state regulations, 
Blum v Yaretsky, 457 US 991, 102 SCt 2777 (1982) (nursing home); 
Miriam P. v New York, 163 AD2d 39, 166 AD2d 334, 558 NYS2d 506 
(ist Dept 1990) (hospital); see Williams v Maddi, 306 AD2d 852, 761 
NYS2d 890 (4th Dept 2003) (hospital). There is a federal-state split of 
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authority regarding whether a private hospital acts under color of state 
law when it involuntarily detains a patient under article 9 of the Mental 
Hygiene Law, see McGugan v Aldana-Bernier, 752 F3d 224 (2d Cir 
2014) (hospital does not act under color of state law); Snyder v Albany 
Medical Center Hosp., 206 AD2d 816, 615 NYS2d 139 (3d Dept 1994) 
(hospital does act under color of state law). 


Private persons ordinarily do not become subject to claims under 
§ 1983, but “[p]rivate persons, jointly engaged with state officials in the 
challenged action, are acting ‘under color’ of law for purposes of § 1983 
actions,” Dennis v Sparks, 449 US 24, 101 SCt 183, 186 (1980); see 
Tower v Glover, 467 US 914, 104 SCt 2820 (1984); Lugar v Edmondson 
Oil Co., Inc., 457 US 922, 102 SCt 2744 (1982); Betts v Shearman, 751 
F3d 78 (2d Cir 2014); Payne v Sullivan, 12 AD3d 807, 784 NYS2d 251 
(3d Dept 2004). Such private persons charged with § 1983 liability for 
invoking state replevin, garnishment or attachment statutes are not 
protected by qualified immunity, Wyatt v Cole, 504 US 158, 112 SCt 
1827 (1992). The fact that the official enjoys an absolute immunity does 
not affect the liability of private persons acting in concert with the im- 
mune official, Dennis v Sparks, supra (judge); compare Sharrock v Dell 
Buick-Cadillac, Inc., 45 NY2d 152, 408 NYS2d 39, 379 NE2d 1169 (1978) 
(sale pursuant to garageman’s lien violates provisions of New York 
State Constitution) and Baskin v Mabco Transit, Inc., 176 AD3d 1539, 
113 NYS3d 324 (3d Dept 2019) (New York State Constitution affords 
constitutional protection to property owners whose property is sold pur- 
suant to lien laws of state) with Flagg Bros., Inc. v Brooks, 486 US 149, 
98 SCt 1729 (1978) (warehouseman’s lien under UCC 7-210 does not | 
implicate the due process clause of the federal constitution because exe- 
cution of lien under that statute is not “state action”); see also Jackson 
v Metropolitan Edison Co., 419 US 345, 95 SCt 449 (1974) (termination 
of electric service not state action despite fact that utility company was 
subject to extensive regulation, was granted monopoly status and 
provided an essential public service); Macey v New York State Elec. and 
Gas Corp., 80 AD2d 669, 4836 NYS2d 389 (3d Dept 1981) (no state action 
implicated in conduct of business of furnishing utility services); McWil- 
liams v Catholic Diocese of Rochester, 145 AD2d 904, 536 NYS2d 285 
(4th Dept 1988) (care and treatment provided by a private community 
residence for the mentally retarded and developmentally disabled is not 
fairly attributable to the State). 


It is clear that direct liability may not be imposed against the state 
or against a state official, sued in an official capacity, because neither 
the state nor its officials are persons within the meaning of § 1983, Will 
v Michigan Dept. of State Police, 491 US 58, 109 SCt 2304 (1989); 
Cavanaugh v Doherty, 243 AD2d 92, 675 NYS2d 143 (3d Dept 1998); 
see Thomas v New York Temporary State Commission on Regulation of 
Lobbying, 83 AD2d 723, 442 NYS2d 632 (3d Dept 1981), affd, 56 NY2d 
656, 451 NYS2d 708, 4836 NE2d 1310 (1982); State v International Asset 
Recovery Corp., 56 AD3d 849, 866 NYS2d 823 (3d Dept 2008); STS 
Management Development, Inc. v New York State Dept. of Taxation 
and Finance, 277 AD2d 308, 716 NYS2d 67 (2d Dept 2000). State of- 
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ficials may be personally liable for damages under § 1983 based upon 
actions under color of state law, i.e., taken in their official capacities, 
Hafer v Melo, 502 US 21, 112 SCt 358 (1991), and such action is 
maintainable in the Supreme Court, not the Court of Claims, Cavanaugh 
v Doherty, supra. In Haywood v Drown, 556 US 729, 129 SCt 2108 
(2009), the Supreme Court held unconstitutional Corrections Law § 24, 
which provided that a corrections officer could not be sued for conduct 
within the scope of employment and that any such claims could be 
brought only against the State in the Court of Claims. The Supreme 
Court’s decision means that under 42 USC § 1983, a corrections officer 
may be sued in his or her personal capacity in a New York court for 
damages arising from conduct by the officer within the scope of employ- 
ment, Haywood v Drown, supra. 


The “constitutional tort” claim (a phrase appearing in Monell v 
Department of Social Services of City of New York, 436 US 658, 98 SCt 
2018 (1978)) is meant to supplement certain state remedies, McNeese v 
Board of Ed. for Community Unit School Dist. 187, Cahokia, IIll., 373 
US 668, 672, 83 SCt 1433 (1963); Hines v Buffalo, 79 AD2d 218, 436 
NYS2d 512, 517 (4th Dept 1981); Zarcone v Perry, 78 AD2d 70, 434 
NYS2d 487 (2d Dept 1980), aff'd, 55 NY2d 782, 447 NYS2d 248, 431 
NE2d 974 (1981); but see Rosario v Blum, 80 AD2d 511, 485 NYS2d 596 
(1st Dept 1981) (§ 1983 claim not joinable in Article 78 proceeding). It 
has been said that § 1983 creates no rights itself, but authorizes a cause 
of action when a right secured by another federal source is denied, 
Chapman v Houston Welfare Rights Organization, 441 US 600, 
617-618, 99 SCt 1905 (1979); see also Hines v Buffalo, supra. A munic- 
ipal agency’s failure to adhere to its own procedural rules governing a 
probationary employee’s discharge does not give rise to a constitutional 
procedural due process claim, Meyers v New York, 208 AD2d 258, 622 
NYS2d 529 (2d Dept 1995). On the other hand, the absence of a state 
common law analog to the § 1983 claim requires the court to adopt 
“common-law rules of damages to provide fair compensation for injuries 
caused by the deprivation of a constitutional right,” Carey v Piphus, 435 
US 247, 258, 98 SCt 1042 (1978). Carey held that the deprivation of due 
process is actionable, but absent a showing of actual injury, plaintiff is 
entitled to nominal damages only. Carey was extended to First Amend- 
ment constitutional rights in Memphis Community School Dist. v 
Stachura, 477 US 299, 106 SCt 2537 (1986). While plaintiffs actual 
damages may include compensation for economic and non-economic 
injury, plaintiff is not entitled to any recovery based on the abstract 
“value” or “importance”=of the constitutional right violated, id. 


Municipal Liability 


A municipality is a “person” within the meaning of § 1983, Monell v 
Department of Social Services of City of New York, 436 US 658, 98 SCt 
2018 (1978); Orangetown v Magee, 88 NY2d 41, 6438 NYS2d 21, 665 
NE2d 1061 (1996); see Manti v New York City Transit Authority, 165 
AD2d 373, 568 NYS2d 16 (1st Dept 1991) (governmental units such as 
the New York City Transit Authority are “persons” for purposes of 
§ 1983). However, in contrast to claims asserted under common-law 
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intentional-tort theories, see Lepore v Greenburgh, 120 AD3d 1202, 992 
NYS2d 329 (2d Dept 2014) (municipalities may be liable under doctrine 
of respondeat superior for common-law tort of their employees); Holland 
v Poughkeepsie, 90 AD3d 841, 985 NYS2d 583 (2d Dept 2011) (uphold- 
ing common-law causes of action against municipality for false arrest, 
false imprisonment and assault and battery), a municipality cannot be 
held liable under § 1983 on a respondeat superior theory, Monell v 
Department of Social Servs., supra; accord, St. Louis v Praprotnik, 485 
US 112, 108 SCt 915 (1988); Pembaur v Cincinnati, 475 US 469, 106 
SCt 1292 (1986); Orangetown v Magee, supra; Bassett v Rye, 104 AD3d 
889, 961 NYS2d 561 (2d Dept 2013); Johnson v Kings County District 
Attorney’s Office, 308 AD2d 278, 763 NYS2d 635 (2d Dept 2003); Ramos 
v New York, 285 AD2d 284, 729 NYS2d 678 (1st Dept 2001); Liu v New 
York City Police Dept., 216 AD2d 67, 627 NYS2d 683 (1st Dept 1995); 
Howe v Trumansburg, 199 AD2d 749, 605 NYS2d 466 (3d Dept 1993); 
Jackson v Police Dept. of City of New York, 192 AD2d 641, 596 NYS2d 
457 (2d Dept 1993); Bryant v New York, 188 AD2d 445, 590 NYS2d 913 
(2d Dept 1992); 1090 Jericho Corp. v Elias, 164 AD2d 852, 559 NYS2d 
358 (2d Dept 1990); Kolko v Rochester, 93 AD2d 977, 461 NYS2d 650 
(4th Dept 1983); see Annot: 51 ALR Fed 285. 


Direct liability may be imposed upon a municipality under § 1983 if 
the conduct complained of was undertaken pursuant to an official policy 
or a governmental custom, Monell v Department of Social Services of 
City of New York, 436 US 658, 98 SCt 2018 (1978); Alex LL. v Depart- 
ment of Social Services of Albany County, 60 AD3d 199, 872 NYS2d 569 
(3d Dept 2009); Montano v Watervliet, 47 AD3d 1106, 850 NYS2d 273 
(3d Dept 2008); Landsman v Hancock, 296 AD2d 728, 745 NYS2d 258 © 
(3d Dept 2002); Ramos v New York, 285 AD2d 284, 729 NYS2d 678 (1st 
Dept 2001); see Crooks v New York, 189 AD3d 769, 136 NYS3d 158 (2d 
Dept 2020); Brown v New York, 192 AD3d 963, 146 NYS3d 160 (2d 
Dept 2021); Bassett v Rye, 104 AD3d 889, 961 NYS2d 561 (2d Dept 
2013) (liability may be premised on municipality’s official custom or 
practice that caused claimant to be subjected to denial of constitutional 
right); Wyllie v District Atty. of County of Kings, 2 AD8d 714, 770 
NYS2d 110 (2d Dept 2003); see also Huck v Newburgh, 275 AD2d 343, 
712 NYS2d 149 (2d Dept 2000) (policy of strip searching arrestees 
charged with misdemeanors or minor offenses); Howe v Trumansburg, 
199 AD2d 749, 605 NYS2d 466 (3d Dept 1993); Jackson v Police Dept. 
of City of New York, 192 AD2d 641, 596 NYS2d 457 (2d Dept 1993); 
Manti v New York City Transit Authority, 165 AD2d 373, 568 NYS2d 
16 (1st Dept 1991); 1090 Jericho Corp. v Elias, 164 AD2d 852, 559 
NYS2d 358 (2d Dept 1990); Kolko v Rochester, 93 AD2d 977, 461 NYS2d 
650 (4th Dept 1983); La Belle v St. Lawrence, 85 AD2d 759, 445 NYS2d 
275, 85 AD2d 759, 445 NYS2d 275 (3d Dept 1981). In concluding that 
municipalities are not immunized from suits under § 1983, Monell over- 
ruled Monroe v Pape, 365 US 167, 81 SCt 473 (1961); see McManus v 
Grippen, 244 AD2d 632, 663 NYS2d 722 (3d Dept 1997). Thus, a judg- 
ment against, a public official sued “in his official capacity imposes li- 
ability on the entity that he represents provided, of course, the public 
entity received notice and an opportunity to respond,” Brandon v Holt, 
469 US 464, 105 SCt 873 (1985). A municipal custom or practice can be 
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shown by demonstrating that an official who is a final policy maker 
directly committed or commanded the violation of the plaintiffs rights, 
Bassett v Rye, supra. 


Monell permits lability to be imposed upon a municipality where 
the conduct complained of “implements or executes a policy statement, 
ordinance, regulation, or decision officially adopted and promulgated by 
that body’s officers,” Monell v Department of Social Services of City of 
New York, 436 US 658, 98 SCt 2018 (1978); Bassett v Rye, 104 AD3d 
889, 961 NYS2d 561 (2d Dept 2013); Maio v Kralik, 70 AD3d 1, 888 
NYS2d 582 (2d Dept 2009); Ellison v New Rochelle, 62 AD3d 830, 879 
NYS2d 200 (2d Dept 2009); Pendleton v New York, 44 AD3d 733, 843 
NYS2d 648 (2d Dept 2007). The official policy requirement is designed 
to distinguish acts of the municipality from the acts of its employees, 
Pembaur v Cincinnati, 475 US 469, 106 SCt 1292 (1986); see Mann v 
Alvarez, 242 AD2d 318, 661 NYS2d 250 (2d Dept 1997). Thus, plaintiff 
need not allege an official custom or policy in suits against individual 
defendants, Bosone v Suffolk, 274 AD2d 532, 712 NYS2d 128 (2d Dept 
2000); Lopez v Shaughnessy, 260 AD2d 551, 688 NYS2d 614 (2d Dept 
1999). An “official policy” is not limited to formal policies promulgated 
by legislative enactment, Weimer v Johnstown, 249 AD2d 608, 670 
NYS2d 624 (8d Dept 1998). It may include “decisions of lawmakers, acts 
of policy-making officials and practices so persistent and widespread as 
to practically have the force of law,” Connick v Thompson, 563 US 51, 
131 SCt 1350 (2011); Torres v Jones, 26 NY3d 742, 27 NYS3d 468, 47 
NE38d 747 (2016). In other words, the “official policy” requirement may 
be satisfied by evidence that the municipality had a custom or practice 
that was both widespread and reflected a deliberate indifference to its 
citizens’ constitutional rights, Torres v Jones, supra. Further, to be ac- 
tionable, the policy must have been the moving force behind plaintiffs 
constitutional injury, id. This requirement was not satisfied by evidence 
that the municipal police authorities pressured officers to quickly close 
cases and considered officers’ case closings as part of their evaluations, 
particularly where there was no evidence of a causative link to plaintiffs 
injury, id. : 


Even a single decision with respect to a particular course of action, 
if made by an authorized decisionmaker, may constitute an “official 
policy,” Pembaur v Cincinnati, 475 US 469, 106 SCt 1292 (1986); 
Orangetown v Magee, 88 NY2d 41, 643 NYS2d 21, 665 NE2d 1061 
(1996); Pendleton v New.York, 44 AD3d 733, 843 NYS2d 648 (2d Dept 
2007) (municipal custom or policy can be shown by establishing that of- 
ficial who is final policy maker directly committed or commanded viola- 
tion of plaintiffs rights). Thus, in Pembaur, an unlawful forced entry 
into private premises made by deputy sheriffs pursuant to instructions 
from a county prosecutor was held to constitute a constitutional depri- 
vation undertaken pursuant to an official policy. Pembaur also reaf- 
firmed Monell’s ruling that, even where an “official policy” is not shown, 
liability may attach if the conduct was pursuant to state “custom and 
usage,” Pembaur v Cincinnati, supra, or pursuant to a practice so per- 
manent and well settled as to constitute a custom or usage with the 
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force of law, Bassett v Rye, 104 AD3d 889, 961 NYS2d 561 (2d Dept 
2013); see Pendleton v New York, supra. However, proof of a single 
incident unconstitutional activity is insufficient to establish the exis- 
tence of a municipal policy or custom in the absence of any wrong that 
can be ascribed to municipal decisionmakers, Oklahoma City v Tuttle, 
471 US 808, 105 SCt 2427 (1985); Alex LL. v Department of Social 
Services of Albany County, 60 AD3d 199, 872 NYS2d 569 (3d Dept 
2009). 


Municipal liability may be based upon a city’s deliberately indiffer- 
ent training of employees when that policy is the proximate cause of the 
violation of plaintiffs federal rights, Canton, Ohio v Harris, 489 US 
378, 109 SCt 1197 (1989); see Mays v Middletown, 70 AD3d 900, 895 
NYS2d 179 (2d Dept 2010); Pinkney v New York, 52 AD3d 242, 860 
NYS2d 22 (1st Dept 2008); Jackson v Police Dept. of City of New York, 
192 AD2d 641, 596 NYS2d 457 (2d Dept 1993); Manti v New York City 
Transit Authority, 165 AD2d 373, 568 NYS2d 16 (1st Dept 1991); see 
also Vargas v 1387 Grand Concourse Realty Corp., 288 AD2d 24, 732 
NYS2d 6 (1st Dept 2001) (plaintiffs failed to show pattern of municipal 
indifference to shoddy inspections for lead paint); Rice v New York City 
Housing Authority, 184 AD2d 627, 584 NYS2d 882 (2d Dept 1992) (no 
cause of action where plaintiff unable to demonstrate that the inade- 
quacy of police training constituted deliberate indifference). Municipal 
liability may also be based on a pattern of harassment, where the mu- 
nicipal defendant’s actions are illegal or place a discriminatory burden 
on a constitutionally protected activity, Manti v New York City Transit 
Authority, supra (due process claim stated where complaint alleged pat- — 
tern of harassment aimed at forcing plaintiff out of a business licensed © 
by the state). 


In St. Louis v Praprotnik, 485 US 112, 108 SCt 915 (1988), the 
Court held that the identification of policymakers is a question of state 
law and the central question is whether the state law gives the official 
the authority to make final policy. Claims involving the District At- 
torney require distinguishing between acts undertaken as representa- 
tive of the State in prosecuting state law violations and acts undertaken 
as part of managerial functions relating to supervision and training, 
Johnson v Kings County District Attorney’s Office, 308 AD2d 278, 763 
NYS2d 635 (2d Dept 2003), especially with respect to disclosure of 
exculpatory information, Ramos v New York, 285 AD2d 284, 729 NYS2d 
678 (1st Dept 2001). When the District Attorney evinces a pattern of 
ignoring law enforcement improprieties and misconduct or fails to train 
and supervise assistant district attorneys regarding their legal obliga- 
tions, including the duty to disclose exculpatory material, such manage- 
ment failures correlate with defects in the District Attorney’s role as a 
local policymaker, Ramos v New York, supra. Thus, where prosecutors, 
pursuant to policy or custom, conceal exculpatory evidence and commit 
other wrongs in order to secure a conviction, direct liability may be 
imposed on the municipality, id. Similarly, when a District Attorney 
fails to train and supervise employees regarding proper procedures for 
determining whether persons detained pursuant to fugitive warrants 
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are in fact the persons sought, such management failures correlate with 
defects in the district attorney’s role as a local policymaker, Johnson v 
Kings County District Attorney’s Office, supra. 


In order for a policymaker to be liable for supervisory defects, the 
policymaker must know to a moral certainty that employees will 
confront a certain situation, that the situation presents the employee 
with a difficult choice of the sort that training or supervision will make 
less difficult or that there is a history of employees mishandling the sit- 
uation, that the wrong choice by the city employee will frequently cause 
the deprivation of a citizen’s constitutional rights, and that the extent 
of such managerial inadequacy manifests a deliberate indifference to 
the federal constitutional rights of persons with whom the employees 
interact, Holland v Poughkeepsie, 90 AD3d 841, 935 NYS2d 583 (2d 
Dept 2011); Johnson v Kings County District Attorney’s Office, 308 
AD2d 278, 763 NYS2d 635 (2d Dept 2003); Ramos v New York, 285 
AD2d 284, 729 NYS2d 678 (1st Dept 2001). The deliberate indifference 
standard, which does not require intent to deprive a suspect of 
constitutional rights, may be met by circumstantial evidence, and ap- 
plies to claims that a municipality should be liable for failure to properly 
train police officers, Pendleton v New York, 44 AD3d 733, 843 NYS2d 
648 (2d Dept 2007); Ramos v New York, supra. A situation in which an 
individual received some medical assistance and then violently resisted 
further treatment and transport to a hospital, which was needed 
because of the treatment received, posed difficult choices but not choices 
of the sort that training or supervision of police would make less dif- 
ficult, Holland v Poughkeepsie, supra. Thus, municipal liability could 
not be premised on negligent failure to train in those circumstances, id. 


Immunity 


Whether immunity exists under § 1983 is a question of federal, not 
state law, Owen v Independence, Mo., 445 US 622, 100 SCt 1398 (1980); 
Wood v Strickland, 420 US 308, 95 SCt 992 (1975); Dice v Akron, C. & 
Y. R. Co., 342 US 359, 72 SCt 312, 47 Ohio Ops 53, 63 Ohio L Abs 161 
(1952); Brown v Western Ry. of Ala., 338 US 294, 70 SCt 105 (1949). 
The immunities from individual liability are determined by a functional 
approach, Forrester v White, 484 US 219, 108 SCt 538 (1988); Harlow v 
Fitzgerald, 457 US 800, 102 SCt 2727 (1982); Alvarez v Snyder, 264 
AD2d 27, 702 NYS2d 5 (1st Dept 2000); Kaczmarek v Conroy, 218 AD2d 
97, 685 NYS2d 310 (3d Dept 1995). 


Absolute Immunity 


Absolute immunity from damage suits attaches to judicial office, 
Mireles v Waco, 502 US 9, 112 SCt 286 (1991). Although the Supreme 
Court had held that immunity did not attach to claims for injunctive 
relief, Pulliam v Allen, 466 US 522, 104 SCt 1970 (1984), the Federal 
Courts Improvement Act of 1996, Public Law 104-317, 110 Stat. 3853, 
effective October 1997, provides that “in any action brought against a 
judicial officer for an act or omission taken in such officer’s judicial 
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capacity, injunctive relief shall not be granted unless a declaratory 
decree was violated or declaratory relief was unavailable,” § 309(c). The 
statute further provides that “no judicial officer shall be held liable for 
any costs, including attorney’s fees, in any action brought against such 
officer for an act or omission taken in such officer’s judicial capacity, un- 
less such action was clearly in excess of such officer’s jurisdiction,” 
§ 309(a). A judge is entitled to absolute immunity even if the action was 
in error, was done maliciously, or was in excess of the judge’s authority, 
Alvarez v Snyder, 264 AD2d 27, 702 NYS2d 5 (1st Dept 2000). The im- 
munity is lost when the judge acts in the clear absence of all jurisdic- 
tion, id. The judge’s immunity extends to those individual employees, 
such as a special master, who assist the judge and who act under the 
judge’s direction in performing functions closely tied to the judicial 
function, id. 


Absolute immunity has also been extended to prosecutors in some 
instances, see Van de Kamp v Goldstein, 555 US 335, 129 SCt 855 
(2009) (state prosecuting attorney involved in supervision, training, or 
information-system management entitled to absolute immunity from li- 
ability for claims under § 1983 that prosecutor did not provide defendant 
with impeachment-related information); Burns v Reed, 500 US 478, 111 
SCt 1934 (1991) (state prosecuting attorney entitled to absolute im- 
munity from liability for damages under § 1983 for participating in a 
probable cause hearing, but not for giving legal advice to the police); 
Imbler v Pachtman, 424 US 409, 96 SCt 984 (1976); Ryan v State, 56 
NY2d 561, 450 NYS2d 179, 485 NE2d 396 (1982); Crooks v New York, 
189 AD3d 769, 186 NYS3d 158 (2d Dept 2020) (absolute prosecutorial — 
immunity applies to initiation and pursuit of criminal prosecution and 
presenting the People’s case); Brady v New York County District 
Attorney’s Office, 158 AD3d 457, 67 NYS3d 837 (1st Dept 2018) 
(absolute prosecutorial immunity applies to the decision whether or not 
to initiate a prosecution or investigate complaint); Rodrigues v New 
York, 1938 AD2d 79, 602 NYS2d 337 (1st Dept 1993); Rosen & Bardun- 
ias v Westchester, 158 AD2d 679, 552 NYS2d 134 (2d Dept 1990); 
Cunningham v State, 77 AD2d 756, 431 NYS2d 178 (3d Dept 1980), 
mod on other grounds, 53 NY2d 851, 440 NYS2d 176, 422 NE2d 821 
(1981); Taylor v Kavanagh, 640 F2d 450 (2d Cir 1981); Lee v Willins, 
617 F2d 320 (2d Cir 1980); and to witnesses, Briscoe v LaHue, 460 US 
325, 103 SCt 1108 (1983). The court must employ a functional ap- 
proach—protecting the office rather than the occupant—in determining 
whether absolute immunity attaches to particular kind of prosecutorial 
activity, Van de Kamp v Goldstein, supra. A prosecutor loses the protec- 
tion of absolute immunity when the prosecutor acts in the clear absence 
of jurisdiction and without any colorable claim of authority, Rodrigues v 
New York, supra (prosecutors issued subpoenas to conduct investigation 
without convening grand jury). Moreover, where a prosecutor acts as an 
investigator or police officer and not in a quasi-judicial role, the prosecu- 
tor is entitled to only a qualified immunity, Claude H. v Oneida, 214 
AD2d 964, 626 NYS2d 933 (4th Dept 1995); see Hartman v Moore, 547 
US 250, 126 SCt 1695 (2006); Crooks v New York, 189 AD3d 769, 136 
NYS3d 158 (2d Dept 2020) (qualified prosecutorial immunity applies 
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when prosecutor acts in investigatory capacity). A prosecutor who failed 
to verify the identification of a person named in a fugitive warrant was 
protected by an absolute immunity because the failure to obtain the 
fingerprints or other identification was viewed as a part of the judicial 
function of the prosecutor rather than the investigative function, Johnson 
v Kings County District Attorney’s Office, 308 AD2d 278, 763 NYS2d 
635 (2d Dept 2003). A prosecutor who makes false statements of fact in 
an affidavit in support of an arrest warrant is not protected by absolute 
immunity because the conduct is not part of the prosecutor’s advocacy 
function but more akin to the conduct of a complaining witness, Kalina 
v Fletcher, 522 US 118, 118 SCt 502 (1997). As to the distinction be- 
tween coercing a witness and fabricating evidence, and the impact of 
that distinction on a prosecutor’s immunity, see Fields v Wharrie, 740 
F3d 1107 (7th Cir 2014). 


Trial witnesses have absolutely immunity from any claims based 
upon their testimony, Briscoe v LaHue, 460 US 325, 103 SCt 1108 
(1983). The same principle applies with equal force to grand jury wit- 
nesses, regardless of whether they are police officers or lay witnesses, 
Rehberg v Paulk, 132 SCt 1497 (2012). Moreover, the absolute immunity 
afforded to grand jury witnesses does not distinguish between 
“complaining” witnesses and other types of witnesses, id. The immunity 
for grand jury witnesses cannot be circumvented by claiming that the 
witness conspired to present false testimony, and evidence of the 
witness’s testimony cannot be used to support any other § 1983 claim 
concerning the initiation or maintenance of a prosecution, id. 


Absolute immunity attaches to agency officials performing certain 
functions analogous to those of a prosecutor with respect those acts, 
Butz v Economou, 438 US 478, 98 SCt 2894 (1978); Alex LL. v Depart- 
ment of Social Services of Albany County, 60 AD3d 199, 872 NYS2d 569 
(8d Dept 2009). For example, absolute immunity has been extended to 
the conduct of Department of Social Services (DSS) officials in initiating 
and prosecuting child protective proceedings, id. In Alex LL, the court 
added that absolute immunity is particularly warranted because of the 
availability of judicial review of the actions taken by those officials, 
which provides a safeguard against unconstitutional conduct. 


Absolute immunity also attaches to the exercise of legislative office, 
Lake Country Estates, Inc.,v Tahoe Regional Planning Agency, 440 US 
391, 99 SCt 1171 (1979); Kaczmarek v Conroy, 218 AD2d 97, 635 NYS2d 
310 (38d Dept 1995); see Bogan v Scott-Harris, 523 US 44, 118 SCt 966 
(1998) (local legislators entitled to absolute immunity). Legislators, both 
state and local, are not entitled to absolute immunity unless their acts 
are legislative, which is to be determined using a functional approach, 
Kaczmarek v Conroy, supra. To the extent that Felder v Foster, 71 
AD2d 71, 421 NYS2d 469 (4th Dept 1979) held that legislative im- 
munity extends only to actions for damages it is inconsistent with 
Supreme Court of Virginia v Consumers Union of U. S., Inc., 446 US 
719, 100 SCt 1967 (1980), where it was held that legislative immunity 
extends to claims for injunctive and declaratory relief, see Star Distribu- 
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tors, Ltd. v Marino, 613 F2d 4 (2d Cir 1980). There is no absolute im- 
munity, however, for a public defender who allegedly conspired with 
state officials to deprive clients of federal rights, Tower v Glover, 467 
US 914, 104 SCt 2820 (1984). 


Absolute privilege applies to the publication of the results of an of- 
ficial investigation into a coverup of a sex crime by a public employee, 
Aquilone v New York, 262 AD2d 13, 690 NYS2d 558 (1st Dept 1999). 
For a further discussion of absolute privilege extending to certain exec- 
utive officials, see PJI 3:31. 


Qualified Immunity 


Government officials performing discretionary functions are entitled 
to qualified immunity, thereby shielding them from civil liability, as 
long as their actions did not violate plaintiffs clearly established rights, 
San Francisco, Calif. v Sheehan, 135 SCt 1765 (2015); Pearson v Calla- 
han, 555 US 223, 129 SCt 808 (2009); Wilson v Layne, 526 US 603, 119 
SCt 1692 (1999); Anderson v Creighton, 483 US 635, 107 SCt 3034 
(1987); Colao v Mills, 39 AD3d 1048, 834 NYS2d 375 (8d Dept 2007); 
see Lane v Franks, 573 US 228, 134 SCt 2369 (2014); Plumhoff v 
Rickard, 572 US 765, 134 SCt 2012 (2014); Wood v Moss, 572 US 744, 
134 SCt 2056 (2014); Stanton v Sims, 571 US 3, 134 SCt 3 (2013). The 
same qualified immunity is available to private individuals retained by 
the government to assist in conducting an official function, Filarsky v 
Delia, 132 SCt 1657 (2012). However, individuals who utilize state law 
enforcement devices such as replevin for purely private ends are not ~ 
sheltered by qualified immunity, Wyatt v Cole, 504 US 158, 112 SCt | 
1827 (1992). Nor does the qualified immunity apply to guards employed 
by privately run, for-profit prisons, Richardson v McKnight, 521 US 
399, 117 SCt 2100 (1997). 


The defense of qualified or good faith immunity creates an “objec- 
tive legal reasonableness” standard under which governmental officials 
are shielded from liability insofar as their conduct does not violate 
clearly established statutory or constitutional rights of which a reason- 
able person would have known, Stanton v Sims, 571 US 3, 1384 SCt 3 
(2013); Anderson v Creighton, 483 US 635, 107 SCt 3034 (1987); Harlow 
v Fitzgerald, 457 US 800, 102 SCt 2727 (1982); Sonne v Board of Trust- 
ees of Village of Suffern, 67 AD3d 192, 887 NYS2d 145 (2d Dept 2009); 
Colao v Mills, supra; Doyle v Rondout Valley Cent. School Dist., 3 AD3d 
669, 770 NYS2d 480 (3d Dept 2004); Grassel v Board of Educ. of City of 
New York, 301 AD2d 498, 753 NYS2d 138 (2d Dept 2003); Kravitz v 
Police Dept. of City of Hudson, 285 AD2d 716, 728 NYS2d 267 (3d Dept 
2001); Rigle v Onondaga, 267 AD2d 1088, 701 NYS2d 222 (4th Dept 
1999); Cavanaugh v Doherty, 243 AD2d 92, 675 NYS2d 143 (3d Dept 
1998); Liu v New York City Police Dept., 216 AD2d 67, 627 NYS2d 683 
(1st Dept 1995); see Kisela v Hughes, 188 SCt 1148 (2018) (reasonable 
person standard); District of Columbia v Wesby, 138 SCt 577 (2018) 
(reasonable officer standard); Lane v Franks, 573 US 228, 134 SCt 2369 
(2014) (same); Plumhoff v Rickard, 572 US 765, 134 SCt 2012 (2014) 
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(same); Relf v Troy, 169 AD3d 1223, 94 NYS3d 672 (3d Dept 2019); 
Wood v Moss, 572 US 744, 134 SCt 2056 (2014) (same); Zientek v State, 
222 AD2d 1041, 635 NYS2d 893 (4th Dept 1995); Van Emrik v Chemung 
County Dept. of Social Services, 191 AD2d 143, 600 NYS2d 157 (3d 
Dept 1993). An officer cannot be said to have violated a clearly 
established right unless the right’s contours were sufficiently definite 
that any reasonable official in the officer’s shoes would have understood 
that he or she was violating it, meaning that existing precedent placed 
the statutory or constitutional question beyond debate, San Francisco, 
Calif. v Sheehan, 135 SCt 1765 (2015); see Kisela v Hughes, supra; 
District of Columbia v Wesby, supra. The Supreme Court has noted 
that the doctrine of qualified immunity protects all but the plainly 
incompetent or those who knowingly violate the law, Kisela v Hughes, 
supra; District of Columbia v Wesby, supra; Stanton v Sims, supra; 
Ashcroft v al-Kidd, 131 SCt 2074 (2011). The protection of qualified im- 
munity applies regardless of whether the government official’s error is a 
mistake of law, a mistake of fact, or a mistake based on mixed ques- 
tions of law and fact, Pearson v Callahan, 555 US 223, 129 SCt 808 
(2009). Because the focus is on whether the officer had fair notice that 
his or her conduct was unlawful, reasonableness is judged against the 
backdrop of the law at the time of the conduct, Kisela v Hughes, supra. 


The two parts of the qualified immunity inquiry are whether 
plaintiff suffered a constitutional injury at the hands of the defendants 
and, if so, whether the constitutional right was clearly established at 
the time so that any reasonable government official would recognize 
that his or her conduct was unlawful in that situation, Maio v Kralik, 
70 AD3d 1, 888 NYS2d 582 (2d Dept 2009); Alex LL. v Department of 
Social Services of Albany County, 60 AD3d 199, 872 NYS2d 569 (3d 
Dept 2009); Colao v Mills, 89 AD3d 1048, 834 NYS2d 375 (3d Dept 
2007); see Lane v Franks, 573 US 228, 134 SCt 2369 (2014); Liu v New 
York City Police Dept., 216 AD2d 67, 627 NYS2d 683 (1st Dept 1995) 
(setting out three-part analysis: identifying the specific right allegedly 
violated; determining whether that right was so clearly established as 
to alert a reasonable official-as to its constitutional parameters; and 
determining whether a reasonable official could have believed that the 
particular conduct at issue was lawful); see also Kisela v Hughes, 138 
SCt 1148 (2018). In Saucier v Katz, 533 US 194, 121 SCt 2151 (2001), 
the Supreme Court held that lower courts must first decide whether a 
constitutional right was violated and then determine whether the right 
was clearly established. Subsequently, in Pearson v Callahan, 555 US 
223, 129 SCt 808 (2009), the Court held that lower courts have the 
discretion to decide the order in which they address the two parts of the 
qualified immunity inquiry, Tolan v Cotton, 572 US 650, 134 SCt 1861 
(2014); Plumhoff v Rickard, 572 US 765, 1384 SCt 2012 (2014). While it 
is not essential that the precise action has previously been held unlaw- 
ful, Mitchell v Forsyth, 472 US 511, 105 SCt 2806 (1985); see Kisela v 
Hughes, supra, the contours of the right must be sufficiently clear that 
a reasonable official would understand that what he or she is doing 
violates that right, Anderson v Creighton, 483 US 635, 107 SCt 3034 
(1987); Alex LL. v Department of Social Services of Albany County, 
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supra; see Kisela v Hughes, supra (stressing that specificity of right or 
rule is especially important in Fourth Amendment context); District of 
Columbia v Wesby, 138 SCt 577 (2018) (same); Relf v Troy, 169 AD3d 
1223, 94 NYS3d 672 (3d Dept 2019) (“clearly established” means that at 
time of the officer’s conduct, law was sufficiently clear that every rea- 
sonable official would understand that what he or she was doing was 
unlawful). Thus, a right is clearly established if the state of the law at 
the time of the incident provided fair warning to the defendants that 
their alleged conduct was unconstitutional, Tolan v Cotton, 572 US 650, 
134 SCt 1861 (2014); see Kisela v Hughes, supra. Stated differently, a 
right is clearly established if the precedent existing at the time of the 
governmental action placed the statutory or constitutional question at 
issue beyond debate, Kisela v Hughes, supra; Carroll v Carman, 574 US 
13, 185 SCt 348 (2014); Plumhoff v Rickard, 572 US 765, 134 SCt 2012 
(2014); Stanton v Sims, 571 US 3, 134 SCt 3 (2013); Ashcroft v al-Kidd, 
131 SCt 2074 (2011). A legal right or principle must be settled law, 
which means it is dictated by controlling authority or a robust consensus 
of cases of persuasive authority, District of Columbia v Wesby, supra; 
see Kisela v Hughes, supra. Officials can be on notice that their conduct 
violates established law even in novel factual circumstances, Hope v 
Pelzer, 536 US 730, 122 SCt 2508 (2002). In Groh v Ramirez, 540 US 
551, 124 SCt 1284 (2004), an official who prepared and executed a war- 
rant that was so deficient as to render the search warrantless, was not 
entitled to qualified immunity. 


Reliance on the objective reasonableness standard is intended to 
permit resolution of insubstantial claims on summary judgment and - 
protect governmental officials from broad ranging discovery which can 
be peculiarly disruptive of effective government, Anderson v Creighton, 
483 US 635, 107 SCt 3034 (1987); Harlow v Fitzgerald, 457 US 800, 102 
SCt 2727 (1982); see Pearson v Callahan, 555 US 223, 129 SCt 808 
(2009). Because the immunity is “an immunity from suit rather than a 
mere defense to liability” the issue of defendant’s qualified immunity 
should be resolved at the earliest appropriate stage of litigation, Hunter 
v Bryant, 502 US 224, 112 SCt 534 (1991); Colao v Mills, 39 AD3d 1048, 
834 NYS2d 375 (8d Dept 2007); Doyle v Rondout Valley Cent. School 
Dist., 3 AD3d 669, 770 NYS2d 480 (8d Dept 2004); Kravitz v Police 
Dept. of City of Hudson, 285 AD2d 716, 728 NYS2d 267 (3d Dept 2001); 
Rossi v Amsterdam, 274 AD2d 874, 712 NYS2d 79 (3d Dept 2000). 
However, a factual inquiry may be necessary to determine if qualified 
immunity is available, Colao v Mills, 3 AD3d 702, 770 NYS2d 474 (3d 
Dept 2004); Kubik v New York State Dept. of Social Services, 278 AD2d 
644, 719 NYS2d 130 (3d Dept 2000); Rossi v Amsterdam, supra; Simpkin 
v Troy, 224 AD2d 897, 688 NYS2d 231 (8d Dept 1996); Stipo v North 
Castle, 205 AD2d 608, 613 NYS2d 407 (2d Dept 1994). On a summary 
judgment motion, the court should determine whether the law was 
clearly established at the time the action occurred and if it was, the im- 
munity defense should fail, id. The determination of whether a right 
was clearly established at the time of the alleged violation is a question 
of law for the court to decide, whereas whether an objective officer 
would reasonably believe that the conduct at issue did not violate a 
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clearly established right is a mixed question of law and fact requiring a 
jury determination, Relf v Troy, 169 AD3d 1223, 94 NYS3d 672 (3d 
Dept 2019) (questions of fact existed as to whether officer acted reason- 
ably in allowing K-9 dog, which was off leash and unsupervised and 
then attacked plaintiff, when dog had previously bitten two innocent 
people). 


Qualified immunity is available to certain executive officers, see 
Harlow v Fitzgerald, 457 US 800, 102 SCt 2727 (1982) (presidential 
aides and advisors); Procunier v Navarette, 434 US 555, 98 SCt 855 
(1978) (prison officials); O’Connor v Donaldson, 422 US 563, 95 SCt 
2486 (1975) (state hospital superintendent); Wood v Strickland, 420 US 
308, 95 SCt 992 (1975) (school board members); Scheuer v Rhodes, 416 
US 232, 94 SCt 1683, 71 Ohio Ops 2d 474 (1974) (Governor and other 
executives); Grassel v Board of Educ. of City of New York, 301 AD2d 
498, 753 NYS2d 138 (2d Dept 2003) (school superintendent). A police of- 
ficer making an arrest pursuant to a judicially issued warrant is entitled 
to only qualified immunity from liability, Malley v Briggs, 475 US 335, 
106 SCt 1092 (1986). The test is whether a reasonably well-trained of- 
ficer in the same position would have known that the affidavit he 
submitted in support of the warrant did not establish probable cause 
and, therefore, he should not have made the application, id. Where the 
application is so lacking in indicia of probable cause as to render belief 
in its existence unreasonable, immunity is lost, Malley v Briggs, supra. 


Excessive force cases typically raise questions of fact regarding 
whether a particular use of force was reasonable which should be 
resolved by a jury, Holland v Poughkeepsie, 90 AD3d 841, 985 NYS2d 
583 (2d Dept 2011); Harvey v Brandt, 254 AD2d 718, 677 NYS2d 867 
(4th Dept 1998). 


A police officer conducting a search is entitled to qualified immunity 
where clearly established law does not show that the search violated 
the Fourth Amendment, Pearson v Callahan, 555 US 223, 129 SCt 808 
(2009). Officers who conducted a warrantless search pursuant to the 
“consent-once-removed” doctrine were protected under qualified im- 
munity doctrine, id. (defendants’ daughter had previously allowed 
informant or undercover officers to enter). Although the doctrine had 
not been considered in the Federal Circuit where the officers performed 
the search, it had been accepted by two State Supreme Courts and 
three Federal Courts of Appeals and it was reasonable for the officers to 
rely on those cases in deciding to conduct the search. Where police of- 
ficers conducted searches of plaintiffs residence without a warrant due 
to exigent circumstances, even assuming the searches violated plaintiffs 
constitutional rights, the police officers’ actions were protected under 
qualified immunity doctrine, Colao v Mills, 39 AD3d 1048, 834 NYS2d 
375 (3d Dept 2007). 


In an action alleging deliberate indifference to the medical needs of 
inmates, a hospital is not entitled to qualified immunity because the 
hospital has no discretion to deny necessary medical care by means of 


743 


PJI 3:60 PaTTERN JURY INSTRUCTIONS 


institutional policies manifesting deliberate indifference, Elie v St. 
Barnabas Hosp., 283 AD2d 364, 724 NYS2d 749 (1st Dept 2001). 


Qualified immunity is an affirmative defense that must be pleaded 
by the defendant official, Harlow v Fitzgerald, 457 US 800, 102 SCt 
2727 (1982); Gomez v Toledo, 446 US 635, 100 SCt 1920 (1980); Board 
of Educ. of Northport-East Northport Union Free School Dist. v Ambach, 
90 AD2d 227, 458 NYS2d 680 (3d Dept 1982), aff'd, 60 NY2d 758, 469 
NYS2d 669, 457 NE2d 775 (1983). While qualified immunity is an affir- 
mative defense, once defendant shows that the conduct complained of 
falls within the scope of his or her official duties and that the defendant 
had an objectively reasonable belief that the alleged conduct did not 
violate plaintiffs constitutional or statutory rights, the burden shifts to 
the plaintiff to show lack of good faith, Kravitz v Police Dept. of City of 
Hudson, 285 AD2d 716, 728 NYS2d 267 (38d Dept 2001); Cavanaugh v 
Doherty, 243 AD2d 92, 675 NYS2d 143 (8d Dept 1998). A public official 
acting outside of his or her authority will not be entitled to the qualified 
immunity defense, id. Where the objective reasonableness of an official’s 
conduct rests on establishing whether defendant acted with an 
impermissible motive or intent, plaintiff must plead such intent with 
specific evidence, Liu v New York City Police Dept., 216 AD2d 67, 627 
NYS2d 683 (1st Dept 1995) (plaintiffs allegations that revocation of 
pistol permits was based on national origin were vague and conclusory 
and failed to establish discriminatory intent). 


Municipalities liable under the theory of Monell v Department of 
Social Services of City of New York, 436 US 658, 98 SCt 2018 (1978), 
cannot avoid liability under the good faith rubric, Owen v Indepen- — 
dence, Mo., 445 US 622, 100 SCt 1398 (1980); see also Pekar v Veteran, . 
65 AD2d 651, 409 NYS2d 559 (3d Dept 1978) (no § 19838 claim if conduct 
involved exercise of discretion). 


Punitive Damages 


Punitive damages are available in § 1983 actions when a defendant’s 
conduct is shown to be motivated by evil motive or intent, or when it 
involves reckless or callous indifference to federally-protected rights of 
others, Smith v Wade, 461 US 30, 103 SCt 1625 (1983) (affirming a jury 
instruction that stated “If you find the issues in favor of the plaintiff, 
and if the conduct of one or more of the defendants is shown to be a 
reckless or callous disregard of, or indifference to, the rights or safety of 
others, then you may assess punitive or exemplary damages in addition 
to any award of actual damages.”) However, punitive damages may not 
be awarded against a municipality, Newport v Fact Concerts, Inc., 453 
US 247, 101 SCt 2748 (1981); Johnson v Kings County District 
Attorney’s Office, 308 AD2d 278, 763 NYS2d 635 (2d Dept 2003). 


Statute of Limitations 


In Wilson v Garcia, 471 US 261, 105 SCt 1938 (1985), the Supreme 
Court held that federal, rather than state, law governs the characteriza- 
tion of § 1983 claims for statute of limitations purposes so that only the 
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length of the limitations period and related questions of tolling and ap- 
plication are governed by state law. The directive of § 1983 is that the 
single most appropriate statute of limitations in each state should 
uniformly govern the period of limitation for all § 1983 claims brought 
in that state. Wilson held that since § 1983 claims are best character- 
ized as personal injury claims, the three year statute of limitations for 
personal injury actions in New Mexico was applicable to § 1983 actions 
brought there, even though the defendant was a state police officer and 
New Mexico law provided for a shorter limitations period in actions 
against governmental entities and public employees, Wilson v Garcia, 
supra. In Goodman v Lukens Steel Co., 482 US 656, 107 SCt 2617 (1987), 
which involved claims of racial discrimination by black employees 
against both their employer and their union, the Court applied the 
Wilson v Garcia principle to § 1981 actions as well. However, 28 USC 
§ 1658, which creates a catchall four year statute of limitations for ac- 
tions arising under federal statutes enacted after December 1, 1990, ap- 
plies to § 1981 claims made possible by a post 1990 amendment to the 
statute, Jones v R.R. Donnelley & Sons Co., 541 US 369, 124 SCt 1836 
(2004). Goodman further held that Wilson v Garcia is to be applied 
retroactively to all pending cases. 


With respect to § 1983 actions brought in New York, the applicable 
statute of limitations is three years, CPLR 214(5), 423 South Salina 
Street, Inc. v Syracuse, 68 NY2d 474, 510 NYS2d 507, 503 NE2d 63 
(1986); Dinerman v City of New York Admin. for Children’s Services, 50 
AD3d 1087, 857 NYS2d 221 (2d Dept 2008); Lopez v Shaughnessy, 260 
AD2d 551, 688 NYS2d 614 (2d Dept 1999); Legal Aid Soc. v New York, 
242 AD2d 423, 662 NYS2d 303 (1st Dept 1997); Abbott v Delaware, 238 
AD2d 868, 656 NYS2d 563 (38d Dept 1997); Corbett v Reynolds, 151 
AD2d 227, 542 NYS2d 163 (1st Dept 1989); see Owens v Okure, 488 US 
235, 109 SCt 573 (1989); Summit at Pomona, Ltd. v Pomona, 72 AD3d 
797, 898 NYS2d 650 (2d Dept 2010). Cases dealing with the period of 
limitations decided prior to Owens v Okure, supra, must be viewed with 
great caution. In borrowing the state statute of limitations, the federal 
courts must borrow any applicable state law tolling the running of the 
statute of limitations, see Hardin v Straub, 490 US 536, 109 SCt 1998 
(1989); Board of Regents of University of State of N. Y. v Tomanio, 446 
US 478, 100 SCt 1790 (1980); see also Wilson v Garcia, 471 US 261, 105 
SCt 1938 (1985); Chardon v Fernandez, 454 US 6, 102 SCt 28 (1981); 
Meyer v Frank, 550 F2d 726 (2d Cir 1977). Under applicable federal 
law, the claim accrues when plaintiff knows or has reason to know of 
the injury, Giovannetti v Dormitory Authority of State of N.Y., 115 
AD2d 851, 495 NYS2d 805 (3d Dept 1985), aff'd, 69 NY2d 621, 511 
NYS2d 227, 503 NE2d 692 (1986). Where the plaintiff has experienced 
a continuous series of discriminatory acts, courts have applied the 
continuing violation theory which permits the plaintiff to maintain an 
action on all claims although some may have occurred outside the stat- 
ute of limitations period if subsequent identifiable acts of discrimination 
occurred within the period of limitations and were related to the 
otherwise time barred incidents, Corvetti v Lake Pleasant, 227 AD2d 
821, 642 NYS2d 420 (3d Dept 1996); Abbott v Delaware, supra. 
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Notice of Claim 


The notice of claim provisions of GML §§ 50-e, 50-i are not ap- 
plicable to claims under § 1983, Felder v Casey, 487 US 131, 108 SCt 
2302 (1988); Pendleton v New York, 44 AD3d 733, 843 NYS2d 648 (2d 
Dept 2007); Zwecker v Clinch, 279 AD2d 572, 720 NYS2d 150 (2d Dept 
2001); Lopez v Shaughnessy, 260 AD2d 551, 688 NYS2d 614 (2d Dept 
1999); Corvetti v Lake Pleasant, 227 AD2d 821, 642 NYS2d 420 (3d 
Dept 1996); Liu v New York City Police Dept., 216 AD2d 67, 627 NYS2d 
683 (1st Dept 1995); see Welch v State, 286 AD2d 496, 729 NYS2d 527 
(2d Dept 2001) (notice of claim provision of Court of Claims Act § 10 
inapplicable). 


Attorneys’ Fees 


For private actions brought under 42 USC 1983, Congress estab- 
lished an exception to the “American rule” that the prevailing litigant is 
ordinarily not entitled to collect attorneys’ fees from the loser, Sole v 
Wyner, 551 US 74, 127 SCt 2188 (2007). Under the Civil Rights At- 
torney’s Fees Act of 1976, attorneys’ fees are awardable to the prevail- 
ing party, 42 USC 1988; Perdue v Kenny A. ex rel. Winn, 559 US 542, 
130 SCt 1662 (2010). A prevailing party, for purposes of attorneys’ fees, 
is one who has been awarded some relief by the court, Buckhannon Bd. 
and Care Home, Inc. v West Virginia Dept. of Health and Human 
Resources, 532 US 598, 121 SCt 1835 (2001); Hafner v Onondaga, 278 
AD2d 799, 723 NYS2d 574 (4th Dept 2000); see Texas State Teachers 
Ass'n v Garland Independent School Dist., 489 US 782, 109 SCt 1486 - 
(1989) (prevailing party is one who has succeeded on any significant 
claim affording it some of the relief sought, either pendente lite or at 
conclusion of litigation). Enforceable judgments on the merits and court- 
ordered consent decrees create the material alteration of the legal rela- 
tionship of the parties necessary to permit an award of attorney’s fees, 
Buckhannon Bd. and Care Home, Inc. v West Virginia Dept. of Health 
and Human Resources, supra (rejecting catalyst theory which would au- 
thorize fees for voluntary change in defendant’s conduct). A plaintiff 
who wins nominal damages is a prevailing party, see Carey v Piphus, 
435 US 247, 98 SCt 1042 (1978) (plaintiff who received nominal dam- 
ages for violation of procedural due process is prevailing party entitled 
to attorneys fees), although in certain circumstances, as where the 
plaintiff failed to prove an essential element of a claim for monetary 
relief, the only reasonable fee is no fee at all, Farrar v Hobby, 506 US 
103, 118 SCt 566 (1992). A plaintiff who obtains a preliminary injunc- 
tion does not qualify for an award of attorneys’ fees if the merits of the 
case ultimately are decided against her, Sole v Wyner, supra. 


“The touchstone of the prevailing party inquiry must be the mate- 
rial alteration of the legal relationship of the parties in a manner which 
Congress sought to promote in the fee statute. Where such a change has 
occurred, the degree of plaintiffs overall success goes to the reasonable- 
ness of the award. . . ., not to the availability of the fee award vel. 
non,” Texas State Teachers Ass’n v Garland Independent School Dist., 
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489 US 782, 109 SCt 1486 (1989); see Carter v Ocean Beach, 759 F3d 
159 (2d Cir 2014). In an action that was successfully settled against the 
state and city departments of social services relating to public assis- 
tance benefits, the plaintiff as a prevailing party is entitled to fees from 
the state agency despite the fact that the conduct complained of was un- 
dertaken by the local agency, Thomasel v Perales, 78 NY2d 561, 578 
NYS2d 110, 585 NE2d 359 (1991); Cleary v Perales, 191 AD2d 209, 594 
NYS2d 207 (1st Dept 1993). 


The “fee provision is part of the remedy whether the action is 
brought in federal or state court,” Maine v Thiboutot, 448 US 1, 100 
SCt 2502, 2508 (1980); Rahmey v Blum, 95 AD2d 294, 466 NYS2d 350 
(2d Dept 1983) (extensive discussion of methods to be used in assessing 
attorney fees, as to which, see also Joseph v Ruffo, 101 AD2d 664, 476 
NYS2d 386 (8d Dept 1984), affd, 64 NY2d 980, 489 NYS2d 38, 478 
NE2d 179 (1985); Pinkston v Weinberg, 97 AD2d 550, 468 NYS2d 51 
(2d Dept 1983)); Young v Toia, 66 AD2d 377, 413 NYS2d 530 (4th Dept 
1979) (general discussion of reasons for the rule); Johnson v Georgia 
Highway Exp., Inc., 488 F2d 714 (5th Cir 1974); Brennin v Kirby, 79 
AD2d 396, 486 NYS2d 896 (2d Dept 1981) (criteria upon which to fix at- 
torney’s fees); and even when the claim is settled, Maher v Gagne, 448 
US 122, 100 SCt 2570 (1980); Thomasel v Perales, 78 NY2d 561, 578 
NYS2d 110, 585 NE2d 359 (1991); Haussman by Schneider v Kirby, 96 
AD2d 244, 468 NYS2d 375 (2d Dept 1983). As to attorney’s fees, see 
also Shields v Blum, 80 AD2d 668, 436 NYS2d 393 (3d Dept 1981); 
Pinkston v Weinberg, 79 AD2d 10038, 435 NYS2d 27 (2d Dept 1981); 
Fairly on Behalf of Alkeesha v Fahey, 79 AD2d 35, 486 NYS2d 365 (3d 
Dept 1981); Harradine v Board of Sup’rs of Orleans County, 73 AD2d 
118, 425 NYS2d 182 (4th Dept 1980); Ashley v Curtis, 67 AD2d 828, 
413 NYS2d 528 (4th Dept 1979); Bess v Toia, 66 AD2d 844, 411 NYS2d 
651 (2d Dept 1978); McNeil v Shang, 69 AD2d 985, 416 NYS2d 117 (4th 
Dept 1979). “[T]he extent of a plaintiff's success is a crucial factor in 
determining the proper amount of an award of attorney’s fees under 42 
USC § 1988,” Hensley v Eckerhart; 461 US 424, 103 SCt 1933 (1983); 
Prior v Saratoga, 245 AD2d 658, 664 NYS2d 871 (3d Dept 1997). 


A fee award is available under § 1988 when an asserted federal 
constitutional claim is substantial and is joined with state claims with 
which it has a common nucleus of operative fact, Giaquinto v Commis- 
sioner of New York State Dept. of Health, 11 NY3d 179, 867 NYS2d 
716, 897 NE2d 116 (2008); Guido v New York State Teachers’ Retire- 
ment System, 94 NY2d 64, 699 NYS2d 697, 721 NE2d 947 (1999); Thoma- 
sel v Perales, 78 NY2d 561, 578 NYS2d 110, 585 NE2d 359 (1991); 
Johnson v Blum, 58 NY2d 454, 461 NYS2d 782, 448 NE2d 449 (1983); 
Matter of St. Luke’s-Roosevelt Hosp. Center, 261 AD2d 320, 691 NYS2d 
414 (1st Dept 1999); Prior v Saratoga, 245 AD2d 658, 664 NYS2d 871 
(3d Dept 1997); Cleary v Perales, 191 AD2d 209, 594 NYS2d 207 (1st 
Dept 1993). The threshold for establishing the substantiality of a federal 
claim is minimal: the claim must not be wholly insubstantial, obviously 
frivolous, or obviously without merit, Thomasel v Perales, supra; Cleary 
v Perales, supra. 
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Because Congress did not explain what is meant by the term “rea- 
sonable” in 42 USC 1988, the task of identifying an appropriate 
methodology for determining a “reasonable” fee was left for the courts, 
Perdue v Kenny A. ex rel. Winn, 559 US 542, 130 SCt 1662 (2010). The 
Supreme Court has endorsed the “lodestar” approach for determining a 
reasonable fee, id. The lodestar approach looks to the prevailing market 
rates in the relevant community, id; Blum v Stenson, 465 US 886, 104 
SCt 1541 (1984), and produces an award that roughly approximates the 
fee that the prevailing attorney would have received if that attorney 
had been representing a paying client who was billed by the hour in a 
comparable case, Perdue v Kenny A ex rel. Winn, supra. In Perdue v 
Kenny A ex rel. Winn, the Supreme Court held that there is a strong 
presumption that the lodestar figure is reasonable and set out the fac- 
tors to be considered in deciding whether that presumption may be 
overcome; for superior attorney performance, the lodestar fee may be 
enhanced only in “rare” and “exceptional circumstances.” 


Fees for paralegals, law clerks and law graduates are compensable 
as part of the attorneys fee under § 1988, Missouri v Jenkins by Agyei, 
491 US 274, 109 SCt 2463 (1989). These services should be compensated 
at market rates rather than cost to the attorneys, Missouri v Jenkins by 
Agyei, supra. Fees for non-legal work such as investigation, clerical 
work, and compilation of facts and statistics should be compensated at 
a lesser rate than the attorney’s rate even when it is performed by a 
lawyer, Orangetown v Magee, 215 AD2d 469, 626 NYS2d 511 (2d Dept 
1995), affd on other grounds, 88 NY2d 41, 643 NYS2d 21, 665 NE2d 
1061 (1996). Additional compensation may also be awarded for delay in ~ 
the payment of attorneys fees, Missouri v Jenkins by Agyei, supra. | 
Compensation may not be awarded, however, for services rendered by 
experts, West Virginia University Hospitals, Inc. v Casey, 499 US 83, 
111 SCt 1138 (1991). In cases involving contingent fee arrangements, 
the amount of fees to which counsel is entitled under the contingency 
fee agreement does not constitute the maximum statutory fees award- 
able under § 1988, Blanchard v Bergeron, 489 US 87, 109 SCt 939 (1989); 
Giarrusso v Albany, 174 AD2d 840, 571 NYS2d 141 (3d Dept 1991) 
(contingent fee arrangement does not impose automatic ceiling of fee 
award but may aid in determining reasonableness); see also Venegas v 
Mitchell, 495 US 82, 110 SCt 1679 (1990). 


The requirement that an award of fees against a state agency must 
be based on a showing that claimant’s injury was the result of an of- 
ficial state policy or practice is satisfied when a local social services 
agency fails to comply with directives from the state agency until after 


a lawsuit is commenced, Vollmer on Behalf of Hope v Dowling, 227 
AD2d 349, 648 NYS2d 71 (1st Dept 1996). 


The essential goal in shifting fees is to do rough justice, not to 
achieve auditing perfection, Fox v Vice, 181 SCt 2205 (2011). So trial 
courts may take into account their overall sense of a suit, and may use 
estimates in calculating and allocating an attorney’s time, id. In 
determining the reasonableness of the hours claimed, the court should 
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ordinarily require contemporaneous time records, Giarrusso v Albany, 
174 AD2d 840, 571 NYS2d 141 (8d Dept 1991); Rahmey v Blum, 95 
AD2d 294, 466 NYS2d 350 (2d Dept 1983). However, the lack of 
contemporaneous records does not automatically require a reduction in 
the hours claimed by a prevailing party seeking fees under § 1988, 
provided there are submissions sufficient to allow the court to review 
the amount of time expended on specific tasks and the reasonableness 
of that time, Deep v Clinton Cent. School Dist., 48 AD3d 1125, 850 
NYS2d 792 (4th Dept 2008). The fee award includes hours reasonably 
spent on the fee application, Rahmey v Blum, supra, and in litigating 
an appeal, Giarrusso v Albany, supra. 


Although the statute speaks in terms of discretion in awarding at- 
torneys’ fees, the legislative history of the Act shows that the award is 
to be the rule, Thomasel v Perales, 78 NY2d 561, 578 NYS2d 110, 585 
NE2d 359 (1991), and that the opposing party must demonstrate 
“special circumstances which militate against awarding a fee to a suc- 
cessful litigant,” Johnson v Blum, 58 NY2d 454, 459, 461 NYS2d 782, 
448 NE2d 449 (1983); Papa v New York, 194 AD2d 527, 598 NYS2d 558 
(2d Dept 1993); Giarrusso v Albany, 174 AD2d 840, 571 NYS2d 141 (3d 
Dept 1991) (court’s criticism that case could have been prosecuted more 
quickly does not affect plaintiff's entitlement to fees), see Pulliam v 
Allen, 466 US 522, 104 SCt 1970 (1984) (fees may be awarded even 
though damages are barred or limited by immunity doctrines); Blum v 
Stenson, 465 US 886, 104 SCt 1541 (1984) (fees are to be determined 
“according to the prevailing market rates in the relevant community, 
regardless of whether the plaintiff is represented by private or non- 
profit counsel”); see also White v New Hampshire Dept. of Employment 
Sec., 455 US 445, 102 SCt 1162 (1982) (fees may be denied if “a post 
judgment motion unfairly surprises or prejudices the affected party”). 
The fact that the prevailing party was represented by a law school 
clinic is not an appropriate ground for a reduction of an award of at- 
torneys fees, Rourke v New York State Dept. of Correctional Services, 
224 AD2d 815, 688 NYS2d 190 (3d Dept 1996). 


The standard for an award of fees to a defendant, however, is more 
stringent. A successful defendant may recover fees only when the 
plaintiffs action was frivolous, unreasonable, or without foundation, 
even though not brought in subjective bad faith, Hughes v Rowe, 449 
US 5, 101 SCt 173 (1980); Christiansburg Garment Co. v Equal Employ- 
ment Opportunity Commission, 434 US 412, 98 SCt 694 (1978); Carter 
v Ocean Beach, 759 F8d 159 (2d Cir 2014). Section 1988 permits 
defendant to receive only the portion of the attorneys’ fees that 
defendant would not have paid but for the frivolous claim, Fox v Vice, 
131 SCt 2205 (2011). If, however, defendant would have incurred those 
fees anyway, to defend against non-frivolous claims, a court has no 
basis for transferring the expense to the plaintiff, id. 


New York City Local Law No. 71—Private Cause of Action for “Bias- 
Based Profiling” 


In 2013, the New York City Council amended New York City 
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Administrative Code § 14-151 to prohibit “bias-based profiling” and to 
create a private cause of action for violations of the new provision, New 
York City Local Law no. 71, Int. No. 1080. The amended Code provision 
is effective November 20, 2013, New York City Local Law no. 71, Int. 
No. 1080, § 5. 


Amended Administrative Code § 14-151 prohibits every member of 
the New York City Police Department and other law enforcement of- 
ficers, as well as the New York City Police Department itself, from 
engaging in “bias-based profiling,” § 14-151(b)(1), (2). “Bias-based profil- 
ing” is defined in the Code, § 14-151(a)(1), and a private right of action 
for violations of § 14-151 is expressly authorized, § 14-151(d)(1), a 
private right of action that may be established in one of three ways, 
§ 14-151(c). The remedy in any action or proceeding brought under § 14- 
151 is limited to injunctive and declaratory relief, § 14-151(d)(2). 
However, the court may allow a prevailing plaintiff reasonable at- 
torneys’ fees, and may include expert fees as part of the attorneys’ fees, 
§ 14-151(d)(3). 


Miscellaneous 


The “Noerr-Pennington” doctrine, which establishes that citizens 
who petition the government for governmental action favorable to them 
cannot be prosecuted under the antitrust laws even though their peti- 
tions are motivated by anticompetitive intent, protects First Amend- 
ment petitioning of the government from claims asserted under § 1983, 
Alfred Weissman Real Estate, Inc. v Big V Supermarkets, Inc., 268 - 
AD2d 101, 707 NYS2d 647 (2d Dept 2000). 


An attorney acting pro se may not recover fees under § 1988, Kay v 
Ehrler, 499 US 432, 111 SCt 1435 (1991). 
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